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CHAP.  1. 

Origin  and  Nature  of  Devises. 


1.   Origin  of  Devises. 
6.  Statutes  of  Wills. 
10.  Nature   of  a    Devise   under 

these  Statutes. 
13.  ^  Codicil. 

15.  No  particular   Form    neces- 
sary. 
IS.  A  Devise  transfers  the  Free- 
hold. 


19,  And  imports  a  Consideration. 

20.  Devises  void  against   Credi- 

tors. 
23.  Devisees   entitled   to  Aid  in 

Equity. 
25.  A   Will  of  Lands  7ieed  not  be 

proved  hi  the  Ecclesiastical 

Court. 
28.  But  may  be  registered. 


Section  1. 

np'HE  last  mode  of  conveying  real  property  is  by  Origin  of  de- 
-*-  devise,  or  disposition  contained  in  a  person's  last 
will  and  testament,  to  take  place  at  the  death  of  the 
devisor.  The  word  devisa,  devise^  appears  to  be  derived 
from  divide,  and  originally  meant  any  kind  of  divi- 
sion or  distribution  of  property.  But  it  was  used  to 
denote  a  will  or  testament  so  early  as  in  the  time  of 
Glanville,  who  says,  Potest  enim  quilibet  homo,  majori- 
bus  debitis  non  involutus,  de  rebus  suis,  in  injirmitate 
sua  rationabileni  devisam  facer e. 

2.  It  is  generally  agreed  that  the  power  of  devising  ^  inst.  iii.fe. 
lands  existed  in  the  time  of  the  Saxons ;  *  but  upon  2  imt.  7. 
the  establishment  of  the  Normans  it  was  taken  away  173?  ^^ 
as  inconsistent  with  the  principles  of  the  feudal  law ; 
and  although  many  of  the  restraints  on  alienation  by 
deed  were  removed  before  Glanville  wrote,  yet  the  Tit.  32.  c.  1. 
power  of  devising  lands  was  not  allowed  for  a  long 
time  after ;  partly  from  an  apprehension  of  imposition 
on  persons  in  their  last  moments ;  and  partly  on  ac- 
count of  the  want  of  that  public  notoriety  which  the 
common  law  requires  in  every  transfer  of  real  property. 

*  The  will  of  King  Alfred  is  preserved  in  a  Register  of  the  Abbey 
of  Nevvminster,  and  has  been  lately  printed  at  Oxford. 
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It  is  therefore  said,  in  the  same  chapter  of  Glanville 
from  which  the  passage  in  the  preceding  section  is 
taken,  which  relates  to  personal  property  only,  that  no 
one  could  dispose  of  his  lands  by  will.  De  hcereditate 
vero  nihil  in  ultima  voluntate  disponere  potest. 

Lit.  §  167.  3,  The  power  of  devising  continued  however  as  to 

'  socage  lands,  situated  in  cities  and  boroughs,  and  also 
as  to  all  lands  in  Kent,  held  by  the  custom  of  gavel- 
kind ;  and  as  the  ancient  Saxon  laws  are  supposed  to 
have  remained  unaltered  in  Kent,  this  is  an  additional 
proof  that  lands  were  generally  devisable  in  the  time  of 
the  Saxons. 

Tit.  11.  c.  2.  4.  We  have  seen  that  a  power  of  devising  lands  was 
indirectly  acquired  by  means  of  the  invention  of  us^s  j 
and  this  power  appears  to  have  been  not  only  allowed 
by  the  crown  and  the  legislature,  but  even,  in  some 
particular  instances,  to  have  received  their  sanction; 
for  bv  the  statutes  7  Hen.  VII.  c.  3.  and  14  &  15 
Hen.  VIII.  c.  14.  persons  who  were  in  the  King's  ser- 
vice in  the  wars  were  allowed  to  alien  their  lands  for 
the  performance  of  their  wills,  without  licence,  or  fine 
for  alienation. 

5.  The  practice  of  devising  the  use  of  lands  carried 
the  power  of  disposing  of  real  property  much  further 
than  was  consistent  with  the  nature  of  tenures.  It 
tended  to  deprive  the  lords  of  their  wardships,  profits 
of  marriages,  and  reliefs  ;  and  the  King  of  his  primer 
seisin,  livery,  and  fines  for  alienation ;  which  consti- 
tuted a  considerable  part  of  the  ancient  revenue  of  the 
crown.  This,  together  with  many  other  inconveniences 
that  flowed  from  the  doctrine  of  uses,  was  removed  by 

''^^'"-  the  statute  27  Hen.  VIII.  which  uniting  the  legal  seisin 

of  the  land  to  the  use,  effectually  took  away  the  power 
of  devising. 

Statutes  of  6.  The  inconveniences  which  attended  tliis  restraint 

on  the  disposition  of  lands  by  devise,  induced  the  legis- 
lature, in  a  few  years  after,  to  give  to  every  proprietor 
of  land  a  ix)wcr  to  devise  a  portion  of  it.     For  this  pur- 
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pose  an  act  was  passed,  32  Hen.  VIII.,  intituled,  "  The 
Act  of  Wills,  Wards,  and  Primer  Seisins,"  reciting,  that 
persons  of  landed  property  could  not  conveniently 
maintain  hospitality,  nor  provide  for  their  families,  the 
education  of  their  children,  or  payment  of  their  debts, 
out  of  their  goods  and  moveables  ;  it  therefore  enacts, 
that  all  and  every  person  and  persons,  having  manors, 
lands,  tenements,  or  hereditaments,  may  give  and  dis- 
pose of  them,  as  well  by  last  will  and  testament  in  writ- 
ing, as  by  any  act  executed  in  their  lifetime,  in  the  follow- 
ing manner :  If  tlicy  held  in  socage,  they  might  devise 
the  whole  ;  and  if  they  held  of  the  King,  or  of  any  other 
person,  by  knight  service,  they  might  devise  two  parts, 
or  as  much  as  should  amount  to  the  yearly  value  of  two 
parts  in  three,  in  certainty,  and  by  special  divisions,  so 
as  it  might  be  known. 

7.  By  the  stat.  34  &  35  Hen.  VIII.  c.  5.  intituled, 
"  The  Bill  concerning  the  Explanation  of  Wills,"  recit- 
ing that  several  doubts,  questions,  and  ambiguities  had 
risen  upon  the  statute  32  Hen,  VIII.  it  was  enacted, 
(§  3.)  that  the  words,  estate  of  inheritance,  used  in  that 
statute,  should  mean  only  au  estate  in  fee  simple.  And 
it  was  further  enacted,  (§  4.)  "That  all  and  singular 
person  and  persons  having  a  sole  estate  or  interest 
in  fee  simple,  or  seised  in  fee  simple,  in  coparcenary,  or 
in  common  in  fee  simple,  of  and  in  any  manors,  lands, 
tenements,  rents,  or  other  hereditaments,  in  possession, 
reversion,  or  remainder,  or  of  rents  or  services  incident 
to  any  reversion  or  remainder,  shall  have  full  and 
free  liberty,  power,  and  authority  to  give,  dispose,  ^vill, 
or  devise  to  any  person  or  persons,  (except  bodies 
politic  and  corporate)  by  his  last  will  and  testament  in 
writing,  as  much  as  in  him  of  right  is  or  shall  be,  alt 
his  said  manors,  lands,  tenements,  rents,  and  heredita- 
ments, or  any  of  them,  or  any  rents,  commons,  or  other 
profits  or  commodities  out  of,  or  to  be  perceived  of  the 
same,  or  out  of  any  parcel  thereof,  at  his  own  free  will 
and  pleasure." 
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8.  Under  the  authority  of  the  above  statutes,  no 
more  than  two  thirds  of  lands  held  by  knight  service, 
either  of  the  King,  or  of  a  subject,  could  be  devised ; 
but  in  consequence  of  the  abolition  of  miUtary  tenures, 
and  the  conversion  of  knight  service  and  all  the  other 
old  modes  of  holding  lands  into  common  socage,  the 
operation  of  these  statutes  was  extended  to  all  free- 
hold estates  in  fee  simple. 

1  Inst.  111.6.        9,  The   statutes  of  wills  beinjr  in   the   affirmative, 

11.  4.  .    . 

aRep.  35 a.  wcrc  held  not  to  take  away  the  custom  of  devising ; 
and  formerly  it  was  of  importance,  in  many  cases,  to 
resort  to  the  custom  of  devising,  as  being  most  bene- 
ficial for  the  devisee.  But  now  the  two  powers  being 
assimilated  and  made  for  the  most  part  commensurate, 
it  can  seldom  happen  that  it  should  be  necessary  to  call 
in  aid  the  power  by  custom ;  though  it  is  possible,  as 
where  the  custom  enables  an  infant  of  fourteen,  or  a 
feme  covert,  to  devise  lands. 

N<.ture  of  ade-       \{)^  Tlic  idea  of  a  devise  of  land  was  evidently  taken 

vise  under  these  i  •    i 

statutes.  from  the  Testament  of  the  Roman  law,  which  was  at 

all  times  allowed  in  England  with  respect  to  personal 
property.  But  the  power  of  devising  lands  being  given 
by  positive  statutes,  is  only  co-extensive  with  the  words 
of  those  statutes.  A  devise  is  therefore  founded  on 
different  principles,  an!i  governed  by  different  rules, 
from  a  testament,  which,  in  the  English  law,  is  only 
an  instrument  to  transmit  personal  property ;  for  a 
devise  is  considered,  not  so  much  in  the  nature  of  a 
testament,  as  of  a  conveyance  declaring  the  uses  to 
which  the  land  shall  be  subject  after  the  death  of  the 
devisor. 

11.  The  word  testament,  in  the  Roman  law^,  was 
applied  only  to  dispositions  which  contained  the  insti- 
tution  or  appointment  of  an  heir,  who  was  to  take  all 
the  property  of  the  testator ;  and  the  Roman  lawyers 
observe  that  a  testament  might  be  made  in  five  words 
— Qidnque  verbis  potest  quis  facere  testamentum,  ui 
dicat,  Lucius  Titius  miJii  hceres  esto.     All  other  dispo- 
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sitions,  in  which  there  was  no  heir  named,  were  called 
codicils,  or  donations  in  contemplation  of  death ;  but 
the  English  law  does  not  admit  of  these  distinctions, 
for  a  devise  does  not  necessarily  imply  the  appointment 
of  a  general  heir,  or  a  disposition  of  all  the  testator's 
lands,  but  only  those  which  are  particularly  mentioned ; 
and  the  residue  descends  to  the  heir,  as  if  no  such  par- 
tial devise  had  been  made. 

12.  It  has  been  ah'eady  stated  that  wills  made  in  Tit.  32.  c.  in. 
execution  of  powers  are,  in  fact,  appointments  of  uses ; 

but  still  that  they  have  all  the  essential  qualities  of 
wills,  or  devises  of  land. 

13.  A  codicil,  of  which  the  name  only  is  taken  from  a  codicil. 
the  Roman  law,  is  a  supplement  to  a   devise,  or  an 
addition  made  by  a  testator  to  his  will,  and  of  which  it 

is  considered  as  a  part,  being  intended  to  alter  or  ex- 
plain, or  to  make  some  addition  to,  or  subtraction 
from,  the  former  dispositions  of  the  testator. 

14.  A  person  may  therefore  make  several  wills  of 
different  parts  of  his  lands,  or  of  distinct  estates  and 
interests  therein.  He  may  also  make  several  codicils, 
altering,  explaining,  adding  to,  or  subtracting  from 
what  was  before  devised ;  or  devising  a  part  of  his 
estate  not  disposed  of  by  any  former  will  or  codicil ; 
and  the  law  will  annex  such  codicil  or  codicils  to  his 
will,  and  consider  the  whole  as  one  instrument. 

15.  The  law  has  not  prescribed  any  particular  form  No  particular 
in  which  a  will  or  codicil  must  be  made ;  so  that  any   °  ^  ""^^sary. 
writing  by  which  the  intention  of  a  person  appears  to 

give  or  dispose  of  his  lands,  after  his  decease,  though 
in  the  form  of  a  deed,  will  be  considered  as  a  good 
devise. 

16.  C.  Witham,  by  indenture  made  between  him  Hicksonv. 
of  the  one  part,  and  Orbel  and  Skin  of  the  other  part,  Finch^S!  195. 
declared  his  intention  to  raise  portions  for  his  children,  ^H^^' 
and  to  pay  his  debts  ;  and  thereby  settled  his  lands  on  ^  ^°^-  ^^''• 
Orbel  and  Skin,  in  trust  to  sell  the  same,  &c.,  and  made 

them  executors,   to  the  uses  aforesaid;   and  signed. 


Littler, 

1  Black  R.  345. 
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Q  rv,  sealed,  published,  and  declared  this  to  be  his  last  will 
in  the  presence  of  several  witnesses.  The  Court  of 
Chancery  declared  this  to  be  a  good  will. 

17.  In  a  modern  case,  which  will  be  stated  here- 
after, Lord  Loughborough,  Mr.  J.  Buller,  and  Mr. 
J.  Wilson  held  that  a  deed  poll,  which  was  intended 
to  operate  after  the  death  of  the  person  who  made  it, 
and  who  had  already  published  his  will,  to  which  it 
referred,  should  be  considered  as  a  codicil. 

1 8.  In  the  case  of  a  devise  of  lands,  the  freehold  is 
transferred  to  the  devisee  before  entry;  and  he  may 
enter  without  the  assent  of  the  devisor  s  heir,  to  whom 
nothing  descends.  If  the  devisor's  heir  should  enter 
on  the  lands  devised,  the  devisee  may  bring  an  eject- 
ment against  him,  which,  however,  is  his  only  remedy. 
And  those  to  whom  lands  are  given  by  devise  are  said 
to  take  in  the  nature  of  purchasers ;  though  the  bounty 
of  the  testator  is  the  only  consideration  supposed  in  a 
will.  But  it  is  settled  that  a  devisee  may  disagree  to, 
and  disclaim  a  devise ;  in  which  case  nothing  will  vest 
in  him. 

19.  A  devise  imports  a  consideration  in  itself;  con- 
sequently there  cannot  be  a  resulting  use  upon  it ;  nor 
can  it  be  averred  to  be  to  the  use  of  any  other  but  the 
devisee.  It  is  for  this  reason  that  a  devise  of  lands 
cannot  be  averred  at  law  to  be  a  bar  to  dower,  jointure, 
or  any  other  right  or  interest  to  which  the  devisee  may 
be  entitled.  It  has,  however,  been  stated,  that  in 
equity  a  devise  is  sometimes  considered  as  a  satisfac- 
tion ;  and  it  should  be  observed  that  a  will  does  not 
defeat  a  prior  voluntary  conveyance. 

20.  Soon  after  the  statute  of  wills,  it  was  found  that 
the  power  of  devising  was  attended  with  some  very 
material  inconveniences  ;  for  creditors  by  bond  or  other 
specialty,  which  affected  the  heir,  provided  he  had 
assets  by  descent,  were  defrauded  of  their  securities ; 
not  having  the  same  remedy  against  the  devisee  of 
their  debtor.   But  by  the  statute  3  Will.  &  Mary,  c.  14, 
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it  is  enacted,  (§  2.)  that  all  wills  and  testaments  shall 
be  deemed  and  taken,  only  as  against  creditor  or  cre- 
ditors by  bond  or  other  specialty,  in  which  the  heirs 
are  bound,  their  heirs,  successors,  executors,  adminis- 
trators, and  assigns,  to  be  fraudulent  and  utterly  void. 
With  an  exception  (§  4.)  of  devises  for  payment  of  Mra.  c.  i&. 
debts,  or  children's  portions,  pursuant  to  a  marriage 
acrreement. 

2 1 .  Mr.  Fonblanque  has  observed,  that  in  conse-  Treat,  of  Eq. 
quence  of  this  exception,  bond  and  other  specialty  iBro^'aii.' 
creditors,  whose  demands  do  in  their  nature  affect  the  '^^^^••'""•^^"• 
lands,  are  still  liable  to  be  prejudiced  by  the  right  of 

their  debtor  to  devise  his  real  estate;  for  if  he  devise, 
subject  to  the  payment  of  his  debts,  his  simple  con- 
tract creditors  will  by  such  devise  be  entitled  to  be 
paid  pari  passu  with  his  bond  or  specialty  creditors ; 
because,  in  conscience,  their  debts  are  to  be  equally 
favoured,  being  equally  due. 

22.  A  case  has  been  already  stated  in  which  it  was  Kinaston  v. 
determined  that  an  estate  in  reversion  is  within  this  rZii. 
statute ;  that  a  devise  of  the  reversion  by  the  heir  of 

the  obligor,  is  also  within  the  act ;  and  that  in  such  a 
case  the  lands  are  liable. 

23.  Persons  who  claim  lands  under  a  will,  having  the  Devisees en- 

,  -i''i  '11  •  ii.,'   titled  to  aid  in 

law  on  their  side,  are  entitled,  as  agamst  the  heir  of  equity. 
the  devisor,  to  the  aid  and  assistance  of  a  court  of 
equity,  for  a  discovery  of  the  deeds  and  writings  relat-  Newcastle  v. 
ing  to  the  estate  devised,  and  to  have  them  delivered  3  Bro!"pari. 
up,  as  following  the  lands.     This  course  of  proceeding  ^^'  ^^^' 
is  said  arguendo  to  be  founded  on  the  highest  reason  ; 
for  otherwise  all  ^vills  of  land  might  be  disappointed, 
and  the  heir  at  law,  by  obtaining  possession,  and  getting 
the  deeds  into  his  custody,  unless  compelled  to  discover 
and  produce  them,  in  order  to  make  out  the  title  of  the 
devisee,  might  defend  himself  at  law,  by  setting  up 
prior  incumbrances,  and  by  that  means  prevent  a  legal 
trial  of  the  validity  of  the  will,  and  totally  frustrate  the 
intention  of  the  testator. 
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24.  A  devisee  is  also  entitled,  in  equity,  to  have  any 
incumbrance  which  may  be  on  the  devised  estate  paid 
off  for  his  benefit. 

25.  A  will  of  freehold  lands  need  not  be  proved  in 
the  Ecclesiastical  Court ;  although  that  is  usually  done, 
because  most  mils  of  land  contain  also  a  disposition  of 
personal  estate  ;  for  the  probate  of  such  a  will  cannot 
be  given  in  evidence,  because  the  proceedings,  so  far 
as  they  relate  to  freehold  interests  in  land,  are  coram 
non  judice  ;  the  Ecclesiastical  Courts  having  no  power 
to  authenticate  such  instruments. 

26.  It  is  therefore  frequently  necessary  to  produce 
the  original  will,  and  for  that  purpose  to  get  it  out  of 
the  Ecclesiastical  Court,  in  which  it  was  proved ; 
and  in  such  a  case,  an  application  must  be  made  to 
the  Court  of  Chancery  for  an  order  to  have  the  will 
delivered. 

27.  This  principle  does  not,  however,  apply  to  Mdlls 
of  chattels  real,  or  terms  for  years,  because  they  vest 
in  executors;  consequently  they  must  be  proved  in 
the  Ecclesiastical  Court,  having  jurisdiction  where  the 
lands  lie. 

28.  By  the  statute  2  &3  Ann.  c.  4.  §  20.  it  is  enacted, 
that  all  memorials  of  wills  that  shall  be  registered,  of 
any  lands  in  the  west  riding  of  the  county  of  York, 
within  the  space  of  six  months  after  the  death  of  every 
respective  devisor  dying  in  England  or  Wales,  or  within 
the  space  of  three  years  after  the  death  of  every 
devisor  dying  abroad,  shall  be  as  valid  and  effectual 
against  subsequent  purchasers,  as  if  the  same  had 
been  registered  immediately  after  the  death  of  such 
devisor. 

29.  By  the  next  section  it  is  provided,  that  in  case 
the  devisees,  by  reason  of  the  contesting  of  such  wills, 
shall  be  disabled  to  exhibit  a  memorial  for  the  registry 
thereof  within  the  times  before  limited ;  then  and  in 
such  case  the  registry  of  the  memorial  within  the  space 
of  six  months  next  after  the  attainment  of  the  will, 
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or  a  probate  thereof,  or  removal  of  the  impediment, 
shall  be  a  sufficient  registry  within  the  meaning  of 
the  act. 

SO.  By  the  statute  6  Ann.  c.  35.  §  14.  the  same  pro- 
vision is  made  for  registering  wills  of  lands  in  the  east 
riding  of  Yorkshire,  as  in  the  above  act ;  and  by  the 
next  session  it  is  provided,  that  in  case  the  devisee,  by 
reason  of  the  contesting  such  will,  or  other  inevitable 
difficulty,  without  his  wilful  neglect  or  default,  shall  be 
disabled  to  exhibit  a  memorial  for  the  registry  thereof 
w^ithin  the  times  limited,  and  that  a  memorial  shall  be 
entered  in  the  office  of  such  contest  or  other  impedi- 
ment, within  six  months  after  the  decease  of  the  devisor 
who  shall  die  within  the  kingdom  of  Great  Britain,  or 
within  three  years  after  the  decease  of  such  person 
who  shall  die  beyond  sea;  then  and  in  such  case  the 
registry  of  the  memorial  of  such  will  within  six  months 
after  the  attainment  of  such  will,  or  a  probate  thereof, 
or  removal  of  the  impediment,  shall  be  a  sufficient 
registry  within  the  meaning  of  this  act. 

31.  By  the  statute  7  Ann.  c.  20.  §  8.  the  same  pro- 
vision is  made  for  registering  wills  of  lands  in  the 
county  of  Middlesex,  as  in  the  stat.  2  &  3  Ann. ;  and 
it  is  provided,  (§  9.)  that  if  the  devisee,  by  reason  of 
the  concealment  or  suppression,  or  contesting  such 
will,  of  other  inevitable  difficulty,  shall  be  disabled  to 
exhibit  a  memorial  for  the  registry  thereof  within  the 
times  limited,  and  that  a  memorial  shall  be  entered  in 
the  office  of  such  contest  or  other  impediment,  within 
two  years  after  the  death  of  such  devisor,  dying  in 
Great  Britain,  or  four  years  after  the  death  of  such 
person,  dying  beyond  sea ;  then  and  in  such  case  the 
registry  of  the  memorial  of  such  will  within  six  months 
after  its  attainment,  or  a  probate  thereof,  or  removal 
of  the  impediment,  shall  be  a  sufficient  registry  within 
the  meaning  of  the  act :  provided  that  in  case  of  any 
concealment  or  suppression  of  any  will  or  devise,  any 
purchaser  shall  not  be  disturbed  or  defeated  in  his  pur- 
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chase,  unless  the  will  be  actually  registered  within  five 
years  after  the  death  of  the  devisor. 

32.  By  the  statute  8  Geo.  II.  c.  6.  §  15.  the  same 
provision  is  made  for  registering  wills  of  lands  in  the 
north  riding  of  Yorkshire,  as  in  the  stat.  2  &  3  Ann. ; 
and  it  is  provided,  (§  16.)  that  in  case  the  devisee,  by 
reason  of  the  contesting  such  will,  or  other  inevitable 
difficulty,  shall  be  disabled  to  exhibit  a  memorial  within 
the  times  limited,  and  that  a  memorial  shall  be  entered 
in  the  office  of  such  contest  or  impediment,  within  six 
months  after  the  decease  of  such  devisor,  dying  in 
Great  Britain,  or  three  years  after  the  death  of  such 
person,  dying  beyond  sea ;  then  and  in  such  case  the 
registry  of  the  memorial  of  such  will  within  six  months 
after  its  attainment,  or  a  probate  thereof,  or  removal  of 
the  impediment,  shall  be  a  sufficient  registry  within 
the  meaning  of  the  act :  and  it  is  provided  by  the  next 
section,  that  in  case  of  any  concealment  or  suppression 
of  any  will  or  devise,  no  purchaser  or  purchasers  for 
valuable  consideration  shall  be  defeated  or  disturbed 
in  his  or  their  purchase,  nor  any  judgment  or  statute 
creditor  shall  be  defeated  of  their  debts,  by  any  title 
made  or  devised  by  such  will,  unless  the  will  be 
actually  registered  within  three  years  after  the  death  of 
the  devisor. 


CHAP.  II. 
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4.  Who  are  disabled  from  De- 

vising. 

5.  Infants. 

7,  Married  Women. 
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16.  Unborn  Infants. 

18.  Married  Women. 

19.  Aliens. 

20.  Bastards. 
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23.  Devisees  must  siibtnit  to  the 

ivhole  Will. 
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Section  1. 

To  the  validity  of  every  devise,  it  is  necessary  that  who  may  de- 

vise 

there  should  be  a  devisor  capable  of  disposing  of,  and  a 
de\'isee  or  devisees  capable  of  taking  the  lands  devised. 
With  respect  to  the  persons  who  are  capable  of  devis- 
ing, all  those  who  have  a  power  of  disposing  of  their 
real  estates  by  any  conveyance  inter  vivos,  may  dispose 
of  them  by  will. 

2.  It  is  stated  in  Brooke's  Ab.  Tit.  Prerogative,  5.  to  The  King. 
have  been  laid  down  by  Fortesciie  in  35  Hen.  VI.,  that 

the  King  could  not  devise  land  by  his  testament ;  but 
it  appears  from  the  Rolls  of  Parliament  that  the  kings 
of  England  were  in  the  practice  of  conveying  lands  to 
trustees,  to  the  use  of  their  wills;  and  it  has. been 
enacted,  by  a  modern  statute,  39  &  40  Geo.  III.  c.  88. 
^  4.,  that  his  Majesty,  his  heirs  and  successors,  may, 
by  will,  devise  any  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  purchased  by,  or  which  shall 
come  to  his  Majesty,  his  heirs,  or  successors,  out  of 
any  monies  issued  and  applied  for  the  use  of  his  or  their 
privy  purse,  or  with  any  other  monies  not  appropriated 
to  any  public  service ;  or  any  manors,  &c.  which  have 
come  to  his  Majesty,  or  shall  come  to  him,  his  heirs  or 
successors,  by  gift,  devise,  or  descent,  or  otherwise, 
from  any  of  his  or  their  ancestors,  or  any  other  person 
or  persons,  not  being  Kings  or  Queens  of  this  realm. 

3.  The  same  statute,  §  8.  after  reciting^  that  by  the  The  Queen 
law  of  England  the  Queen  consort,  wife  of  the  King, 

was  capable  of  taking,  granting,  or  disposing  of  pro- 
perty, as  if  she  were  a  feme  sole ;  but  that  doubts 
arise,  how  far  this  capacity  of  granting  or  disposing  of 
property  extended  ;  and  especially  whether,  during  the 
life  of  the  King  her  husband,  it  included  the  power 
of  devising  and  bequeathing  by  last  will  and  testa- 
ment ;  and  reciting  that  his  Majesty  was  desirous  that 
her  Majesty,  during  the  King  s  life,  should  have  full 
power,  by  her  last  will  and  testament,  to  dispose  of  any 
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Vide  Tit.  32. 
C.2. 

Who  are  dis- 
abled from 
devising. 


Infants. 


Bedell  V.  Con- 
stable, Vaugh. 
177. 


Married  wo- 
men. 


Tit.  32.  c.  1.3. 


1  Inst.  133.  a. 
Portland  v. 
Prodger, 

2  Vern.  104, 


Idiots  and  luna- 
tics. 
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manors,  messuages,  lands,  tenements,  and  heredita^ 
ments  purchased  by  or  in  trust  for  her  Majesty,  or 
which  should  thereafter  vest  in  her  Majesty,  or  in  any 
person  in  trust  for  her,  as  fully  as  if  she  were  sole 
and  unmarried;  it  is  enacted,  that  it  shall  be  lawful 
for  her  Majesty,  by  her  last  will  and  testament  in  writ- 
ing, attested  by  three  or  more  witnesses,  to  dispose  of 
such  estates  as  she  is  authorized  by  that  statute  to 
grant  by  deed ;  and,  by  the  9th  section,  the  like  power 
is  given  to  all  future  queens. 

4.  With  respect  to  the  persons  who  are  disabled 
from  devising  lands,  the  statute  of  wills  mentions  four 
personal  disqualifications  to  the  power  of  devising. 

5.  The  first  of  these  is  infancy ;  and  therefore  persons 
under  the  age  of  twenty-one  years  are  incapable  of 
devisinff  their  lands.  But  if  there  be  a  local  custom 
that  lands  and  tenements,  within  a  certain  district,  shall 
be  devisable  by  all  persons  of  the  age  of  fifteen  years 
or  upwards,  a  devise  of  such  lands  by  an  infant  of  fifteen 
will  be  good. 

6.  An  infant  may  devise  the  guardianship  of  his 
child,  by  virtue  of  the  statute  12  Cha.  II.  c.  24. ;  and  it 
has  been  contended,  that  such  a  disposition  will  drav/ 
after  it  the  land,  as  incident  to  the  guardianship ;  but 
this  point  has  not  been  determined. 

7.  Married  women  are  also  expressly  disabled  by 
the  statute  of  wills  from  devising  their  lands.  But 
married  women  are  now  frequently  enabled  to  dispose 
of  lands  by  wills,  operating  as  appointments  under 
powers  contained  in  conveyances  to  uses. 

8.  A  woman  whose  husband  has  abjured  the  realm, 
or  who  has  been  banished  for  life  by  act  of  parliament, 
may  in  all  things  act  as  a  feme  sole;  and  may  therefore 
make  a  will  of  her  lands. 

9.  The  two  other  disabilities  which  are  expressly 
mentioned  in  the  statute  of  wills  are  idiocy  and  nonsane 
memory  or  lunacy.  But  it  should  be  observed,  that 
every  person  who  makes  a  will  is  presumed  to  be  of 
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sound  understanding,  till  the  contrary  is  proved,  so  vide  Att.  Gen. 
that  the  onus  prohandi  lies  on  the  other  side.  3  Bro."R.^44i. 

10.  Where  a  devisor  is  under  any  of  the  disabilities  Removal  of  dis- 
before  mentioned  at  the  time  when  the  will  is  made,  it  effea?* 

is  absolutely  void  ;  although  the  disability  be  removed 
before  the  death  of  the  devisor ;  for  the  party  must  be 
capable  of  devising  at  the  time  when  the  will  is 
published. 

11.  A  man  of  full  age  declared,  in  the  presence  of  Hawev. 
several  witnesses,  that  his  will,  made  when  he  was  comb"84. 
under  age,  should  stand ;  it  was  however  adjudged  that 

the  will  was  void,  on  account  of  the  infancy  of  the 
devisor  at  the  time  of  the  first  publication.     But  if  1  Saik.  238. 
the  will  had  been  republished,  after  the  devisor  attained 
his  full  age,  it  would  have  been  good. 

12.  It  is  the  same  where  a  married  woman  makes  a  11  Mod.  157. 
will,  and  afterwards  becomes  a  widow ;  for  the  will 

was  void  in  its  inception. 

13.  Thus  it  is  said  by  Lord  Keeper  Wright,  that  if  2Vern.  475. 
a  will  is  made  by  a  feme  covert  of  lands  of  inheritance 

to  J.  S.,  and  the  baron  dies,  and  then  the  wife  dies, 
though  her  intention  is  plain,  and  though  after  the 
decease  of  the  baron,  when  she  became  sui  juris,  she 
might  have  devised  the  lands  to  J.  S.,  or  by  a  republi- 
cation have  made  the  former  will  good,  yet  it  was  not 
relievable  in  equity. 

14.  It  is  laid  down  by  Lord  Ch.  J.  Trevor,  that  if  a  11  Mod.  157. 
man  be  non  compos,  and  not  in  his  right  mind,  at  the 

time  of  making  his  will,  though  he  afterwards,  never  so 
long  before  his  death,  becomes  a  man  of  understanding, 
and  sound  judgment  and  memory,  yet  the  will  is  void, 
and  can  by  no  means  be  made  good,  because  he 
wanted  the  disposing  power  at  the  time  of  making 
the  will. 

15.  All  natural  persons  who  are  in  esse  at  the.  time  To  whom  lands 
when  a  will  is  made,  and  who  are  capable  of  acquir-  ""^^ 

ing  lands  by  purchase,  such  as  infants,  &c.  may  be 
devisees. 
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Unborn  infants. 


Doe  T.  Clarke, 
2  Hen. 
Black.  399. 


Married  wo- 
men. 

Lit.  §  168. 
1  Inst.  112.  a. 


Aliens. 
2  Ves.  362. 


Bastards. 
1  Inst.  3  b. 
Metham 
V.  Devon. 
Infra,  c.  10. 


Persons  uncer- 
taia. 
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16.  It  was  formerly  much  doubted  whether  an  un- 
born infant,  but  in  ventre  matris,  could  be  a  devisee  in 
a  will.  It  is,  however,  now  settled  that  such  a  devise  is 
good. 

17.  A  person  devised  to  his  brother  Henry  Clarke 
and  his  assigns,  for  his  life,  remainder  to  the  use  and 
behoof  of  all  and  every  such  child  or  children  of  his 
said  brother  as  should  be  living  at  the  time  of  his 
decease.  Henry  Clarke  died  leaving  several  children, 
and  his  wife  pregnant,  who  was  delivered  seven  months 
after  of  a  daughter.  The  question  was,  whether  the 
posthumous  child  took  any  thing  under  this  devise. 

Lord  Ch.  J.  Eyre  said,  it  was  plain,  on  the  words  of 
the  will,  the  testator  meant  that  all  the  children  whom 
his  brother  should  leave  behind  him  should  be  bene- 
fited. But,  independent  of  this  intention,  he  held  that 
an  infant  in  ventre  matrix,  who  by  the  course  and  order 
of  nature  w^as  then  living,  came  clearly  witliin  the 
description  of  children  living  at  the  time  of  his  decease. 
Judgment  was  given  accordingly. 

18.  A  married  woman  is  not  thereby  disabled  from 
being  a  devisee  in  a  will.  And  although  she  cannot 
take  any  thing  from  her  husband  directly  by  deed ;  yet 
neither  the  custom  of  devising,  nor  the  statute  of  wills, 
disqualify  a  wife  from  being  the  devisee  of  her  husband ; 
because  the  devise  does  not  take  effect  till  the  death  of 
the  husband,  by  which  the  marriage  is  divssolved,  and 
they  cease  to  be  one  person. 

19.  Lord  Hardwicke  has  said,  there  is  no  rule  of  law, 
or  upon  the  statute  of  wills,  to  prevent  an  ahen  from 
taking  by  devise,  although  it  is  a  matter  of  doubt  for 
whose  benefit  he  is  enabled  to  take. 

20.  A  bastard  may  be  a  devisee  of  land,  but  he  must 
have  gained  a  name  by  reputation;  and  therefore  a 
devise  to  a  bastard,  in  ventre  matris,  is  void,  for  he  can- 
not have  acquired  a  name  by  reputation  till  he  is  born. 

21.  A  devise  to  a  person  uncertain,  as  to  such  of  the 
daughters  of  A.  as  shall  marry  a  man  of  the  name  of 
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Norton,  is  efood.      And  a  devise  to  a  person  not  in  Bnfe  v.  Norton, 
existence  at  the  time  when  the  will  is  made,  as  to  the 
first  son  of  A.  B.,  who  has  then  no  son,  may  be  good, 
by  way  of  remainder  or  executory  devise. 

22.  Bodies  j)olitic  and  corporate  are  expressly  dis-  Bodies  politic 
abled  by  the  statute  84  &  35  Hen.  VIII.  c.  5.  §  14.  "''''"'^ 
from  taking  by  devise,  in  conformity  to  the  spirit  of 

the  laws  against  mortmain.  It  was,  however,  formerly 
held,  in  consequence  of  the  statute  43  Eliz.  c.  4,  in  sup- 
port of  charitable  uses,  that  a  devise  to  a  corporation, 
for  a  charitable  use,  was  valid,  as  operating  in  the 
nature  of  an  appointment.  But  [now,  by  the  statute 
9  Geo.  II.,  all  devises  to  charitable  uses  are  rendered  Tit.  32.  c.  2. 
void  ;  except  such  as  shall  be  made  to  the  two  univer- 
sities, and  the  collei^es  of  Eton,  Winchester,  and  West-  ;^"-  ^!"-  ^• 

,  ,  lancred, 

minster.     But  the  King,  being  both  a  body  politic  and  1  Eden,  10. 
corporate,  is  incapable  of  taking  by  devise. 

23.  It  is  laid  down  by  Lord  Talbot,  that  when  a  per-  Devisees  must 

,    ,  1  •         i         1       •  111  submit  to  the 

son  takes  upon  him  to  devise  what  he  has  no  power  whole  win. 
over,  upon  a  supposition  that  his  devise  will  be  ac-  '^'^'^"^'  '  ^" 
quiesced  under,  the  Court  of  Chancery  will  compel  the 
devisee,  if  he  will  take  advantage  of  the  devise,  to  take 
entirely,  but  not  partially  under  it ;  there  being  a  tacit 
condition  annexed  to  all  devises  of  this  nature,  that  the 
devisee  do  not  disturb  the  disposition  which  the  de- 
visor has  made. 

24.  A.  having  two  daughters,  B.  and  C,  devised  Noysv. 
lands  whereof  he  was  tenant  in  fee  simple  to  B.,  and  2Vem"58i. 
lands  of  which  he  was  only  tenant  in  tail  to  C.    It  was 

held,  that  if  B.  claimed  a  share  of  the  entailed  lands, 

she  must  relinquish  her  claim  to  the  fee  simple  lands  Bor  v.  Bor, 

devised  to  her :   for  the  testator  having  disposed  of  his  cl'm^^^' 

whole  estate  amoni^st  his  children,  what  he  ffave  them  ^°! ":  S^^^"* 

^  ^  ^    ^  ^  ~  dish,  4  Term 

was  upon  an  implied  condition,  that  they  should  release  '^^p-  ^^i. 
to  each  other. 

25.  A  person,  by  articles  previous  to  his  marriage,  streatfieid  y. 
agreed  to  settle  lands  to  the  use  of  himself  and  his  Tonestlik. 
wife  for  their  lives,  with  remainder  to  the  use  of  the 

VOL.  VI.  c 
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heirs  of  their  bodies.  Fie  afterwards  made  a  settle- 
ment, which  was  not  pursuant  to  the  articles ;  and  on 
the  marriage  of  his  son,  settled  other  lands  on  him  in 
the  usual  manner,  and  levied  a  fine  of  the  lands  com- 
prised in  the  articles,  to  the  use  of  himself  in  fee.  By 
his  will  he  devised  part  of  those  lands  to  his  daughters, 
and  the  rest  of  his  estates  to  his  grandson.  Lord  Tal- 
bot held,  that  the  grandson,  being  entitled  to  the  lands 
comprised  in  the  articles,  should  be  put  to  his  election, 
whether  he  would  take  under  the  will,  or  the  articles. 

26.  Where  a  will  is  void  as  a  devise  of  land,  either  from 
the  incapacity  of  the  devisor,  or  from  its  not  being  duly 
executed,  and  is  good  as  to  personal  estate,  the  heir 
may  however  take  a  legacy  under  it,  without  relinquish- 
ing his  right  by  descent ;  because  as  to  the  land,  there 
is,  in  fact,  no  disposition  of  it,  consequently  no  election. 

27.  In  the  case  of  Hearle  v.  Greenbank,  the  daugh- 
ter, by  a  v/ill  made  when  she  was  only  nineteen  years 
old,  gave  a  legacy  to  her  heir  at  law,  and  disposed  of 
the  real  estate  to  another  person ;  the  qviestion  was, 
whether,  as  the  will  was  void  as  to  the  land,  and  good 
as  to  the  legacy,  the  heir  should  have  the  land,  and  also 
the  legacy,  or  be  obliged  to  make  his  election. 

Lord  Hardwicke  declared  his  opinion,  that  the  heir 
was  not  obliged  to  make  his  election,  for  the  will  was 
void ;  and  when  the  obligation  arose  from  the  insut- 
ficicncy  of  the  execution,  or  invalidity  of  the  will,  there 
was  no  case  where  the  legatee  was  obliged  to  make  an 
election,  for  there  was  no  will  of  the  land.  A  man  devises 
a  legacy  to  his  heir  at  law,  and  his  land  to  another ;  the 
will  is  not  well  executed  according  to  the  statute  of  frauds 
for  the  real  estate ;  the  Court  would  not  obhge  the  heir 
at  law,  upon  accepting  the  legacy,  to  give  up  the  land. 

28.  But  where  the  heir  becomes  entitled  to  a  real 
estate  by  descent,  in  consequence  of  its  having  been 
purchased  after  the  execution  of  his  father  s  will,  by 
which  interests  are  bequeathed  to  him,  he  cannot  take 
both,  but  nuibt  make  his  election.    , 


Title  XXXVIII.     Devise.     Ch.  ii.  §  29.  '  19 

29.  P.  Thelusson  devised  several  real  estates  to  trus-  Theiusson  v. 

Woodford, 

tees,  upon  trust  to  accumulate  the  rents  to  a  certain  i3  vesey,  209.. 
period ;  and  directed,  that  in  case  he  should  enter  into 
any  contracts  for  the  purchase  of  lands,  and  die  before 
the  conveyance  thereof,  such  contracts  should  be  car- 
ried into  execution,  and  the  conveyance  be  to  his  trus- 
tees, upon  the  trusts  of  his  will.  He  also  devised  cer- 
tain interests  to  his  son.  After  the  execution  of  this 
will,  the  testator  contracted  for  the  purchase  of  some 
real  estates,  and  died  without  republishing  his  will. 
The  heir  claimed  the  lands  contracted  for,  and  also  the 
interests  given  him  by  the  will. 

Lord  Erskine. — "  The  prayer  of  the  bill  filed  by  the 
heir  at  law,  ^vith  reference  to  this  point,  is,  in  effect, 
that  the  personal  estate  of  the  testator  shall  be  applied 
to  the  completion  of  these  contracts,  directed  by  the 
will  to  be  carried  into  execution  for  the  benefit  of  the 
heir ;  and  that  he,  in  opposition  to  the  will,  may  take 
as  heir  those  estates  so  contracted  for ;  and  the  trustees 
may  stand  seised  to  his  use,  instead  of  the  uses  of  the 
will.  I  give  the  judgment  which  I  find  myself  bound 
to  give,  with  some  reluctance,  considering  this  will 
as  dictated  by  feelings  not  altogether  consistent  with  vide  infra, 
convenience.  But  this  appears  to  me  to  be  a  case  of  '^' 
election.  The  jurisdiction  exercised  by  this  Court, 
compelling  election,  may  be  thus  described.  A  person 
shall  not  claim  an  interest  under  an  instrument,  with- 
out giving  full  effect  to  that  instrument,  as  far  as  he 
can.  If  therefore  a  testator,  intending  to  dispose  of 
his  property,  and  making  all  his  arrangements  under 
the  impression  that  he  has  the  power  to  dispose  of  all 
that  is  the  subject  of  his  will,  mixes  in  his  disposition 
property  that  belongs  to  another  person,  or  property  as 
to  which  another  person  has  a  right,  to  defeat  his  dis- 
lX)sition,  giving  to  that  person  an  interest  by  his  will; 
that  person  shall  not  be  permitted  to  defeat  the  dispo- 
sition where  it  is  in  his  power,  and  yet  take  under  the 
will:  the  reason  is  the  implied  condition  that  he  shall 

c  2 
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not  take  both  ;  and  the  consequence  follows,  that  there 
must  be  an  election :  for  though  the  mistake  of  the  tes- 
tator cannot  affect  the  property  of  another  person,  yet 
that  person  shall  not  take  the  testator's  property,  unless 
in  the  manner  intended  by  the  testator. 

*'  This  is  the  proposition.  But  it  has  been  said,  that 
when  a  testator  by  his  will  attempts  to  give  that  which 
is  not  his  property,  but  which  he  supposes  to  be  his, 
forming  his  different  dispositions  upon  that  mistake, 
non  constat  what  he  would  have  done,  had  he  been 
aware  of  the  true  state  of  the  circumstances.  The  best 
answer  to  that  was  given  by  Lord  Alvanley  in  the  case 
2  ves.  Jun.       ^f  Wliistlcr  V.  Wcbstcr — Tliat  no  man  shall  claim  any 

367.  ,  .  ■^ 

benefit  under  a  will,  without  conforming,  as  far  as  he 
•  is  able,  and  giving  effect  to  every  thing  contained  in  it, 
whereby  any  disposition  is  made,  showing  an  intention 
that  such  a  thing  shall  take  place ;  without  reference 
to  the  circumstances,  whether  the  testator  had  any 
knowledge  of  the  extent  of  his  power,  or  not.  Nothing 
can  be  more  dangerous  than  to  speculate  upon  what  he 
would  have  done,  if  lie  had  known  one  thing  or  another. 
It  is  enough  to  say  he  had  such  intention ;  and  the 
Court  will  not  speculate  upon  what  he  would  have  done 
in  the  different  cases  put.  If  the  instrument  is  such  as 
to  indicate  what  the  intention  was,  the  only  question  is, 
did  he  intend  the  property  to  go  in  such  a  manner ;  not 
whether  he  had  power  to  do  so,  and  would  have  done 
it,  had  he  known  he  could  not,  without  a  condition  im- 
posed upon  another  person.  Whether  he  thought  he 
had  the  right ;  or,  knowing  the  extent  of  his  authority, 
intended  by  an  arbitrary  execution  of  power  to  exceed 
it ;  no  person  taking  under  the  will  shall  disappoint  it. 
"  In  every  case  of  election  there  must  be  an  inten- 
tion to  dispose  of  that,  over  which  that  person  has  no 
power  of  disposition;  that  is  the  circumstance  that 
creates  election.  The  testator,  with  this  peculiar  object, 
the  application  of  his  personal  estate  to  the  acquisition 
of  great  landed  property,  was  not  aware  of  the  distinc- 
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tion  between  real  and  personal  estate ;  and  therefore 
conceived,  that,  under  this  direction  of  his  will  as  to 
his  future  contracts  for  purchases,  his  trustees  would 
be  legally  seised  according  to  the  uses  of  his  will.  As 
he  had  not  the  power  to  make  that  disposition,  the  heir 
takes  those  estates  that  cannot  pass  by  the  will ;  but 
the  testator,  not  being  aware  of  that,  gives  considerable 
interests  to  his  heir ;  but  gives  those  interests  under 
the  conception  that  the  whole  property  and  ar;'ange- 
ment  were  subject  to  his  control ;  and  upon  that 
ground  the  principle  of  election  must  prevail. 

"  In  Noys  v.  Mordaunt  the  testator  imagined  he  had  Ante,  s  21. 
power  over  the  estate  v/hich  vv^as  in  settlement,  and 
the  Lord  Keeper  put  the  decision  upon  the  implied    ^ 
condition.     That  case  was  followed  by  Streatfield  v.  Ame,  s  25. 
Streatfield,  and  several   cases   down   to    Sheddon  v.  8Ves.  48i. 
Goodrich.     The  difficulty  upon  a  plain  simple  prin- 
ciple occurred  in  the  case  of  Hearle  v.  Greenbank.  Ante,  §27. 
But  I  do  not  apprehend  that  this  case  will  be  embar- 
rassed by  that  decision.     Lord  Hardwicke  held  that 
the  act  of  the  infant  had  no  effect ;  that  there  was  no 
disposition  as  to  the  real  estate ;  and  therefore  a  case 
of  election  did  not  arise. 

"  This  is  the  case  of  a  man  having  a  clear  right  to 
dispose  by  will,  both  of  his  real  and  personal  estate ; 
but  his  disposition  fails  as  to  these  real  estates,  by  his 
ignorance  of  the  distinction,  that  a  will  of  a  subsequent 
date  was  necessary.  There  is,  therefore,  as  in  the  case 
of  Hearle  v.  Greenbank,  no  will  that  can  touch  these 
real  estates.  As  to  the  case  of  a  devise  ^vitli  two  wit- 
nesses only,  the  intention  is  as  plain  as  in  Noys  v. 
Mordaunt :  why  then  should  not  the  Court  say  in  the 
former  case,  the  intention  is  clear,  but  cannot  as  to 
the  real  estate  have  legal  effect,  from  the  omission  of 
a  third  witness  by  mistake :  as  in  the  other  case,  the 
devisor  attempts,  through  mistake,  to  devise  an  estate 
which  is  in  settlement,  or  belongs  to  another  person. 
The  opinion  of  Lord  Hardwicke  I  take  to  be  this ;  a 
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devise  of  real  estate  is  considered  as  a  matter  of  so 
much  solemnity  and  importance,  that  the  law  will  not 
accept  proof  of  the  act,  without  the  evidence  of  three 
witnesses.  If  not  so  proved,  it  is  nothing ;  it  cannot 
receive  notice.  The  intention  cannot  be  represented ; 
for  it  cannot  be  presumed,  and  there  is  no  evidence : 
the  will  not  being  executed  with  the  solemnity  pre- 
scribed by  the  law,  as  to  real  estate,  cannot  be  read :  the 
Court;  cannot  see  any  devise  of  real  estate ;  and  there- 
fore, as  the  estate  does  not  appear  to  be  devised  away 
from  the  heir,  no  act  appearing  to  be  done,  as  in  this 
case  the  act  does  appear  to  be  done  by  Mr.  Thelusson, 
the  heir  cannot  in  that  case  be  put  to  election. 

"  The  case  of  Hearle  v.  Greenbank  stands  upon  the 

32  Hen.  8.  Same  ground ;  an  infant  under  the  statute  not  having 
a  right  to  dispose  of  real  estate,  the  Court  cannot  look 
at  the  will.  It  is,  from  the  incapacity  of  the  person 
who  frames  it,  considered  as  no  instrument. 

"  These  are  the  only  instances  in  which  the  principle 
has  been  limited.  It  cannot  be  argued  that  it  does  not 
reach  an  heir  at  law.  Lord  Hardwicke  would  not  put 
the  case  of  an  heir  at  law,  by  way  of  illustration,  if  the 
heir  could  not  under  any  circumstances  be  put  to 
election.  The  principle  of  election  is  plain  and  intel- 
ligible ;  that  if  a  person  being  about  to  dispose  of  his 
own  property,  includes  in  his  disposition,  either  from 
mistake  or  not,  property  of  another,  an  implication 
arises,  that  the  benefit  under  that  will  shall  be  taken 
upon  the  terms  of  giving  effect  to  the  whole  disposition. 
Mr.  Thelusson's  heir  takes  these  estates,  as  if  his  father 
had  not  made  a  will ;  but  my  opinion  is,  that  he  cannot 
also  take  what  is  given  to  him  by  tlie  will.  He  must 
therefore  elect." 

1  Dow.  249.  Upon  an  appeal  to  the  House  of  Lords,  the  order  was 
confirmed. 

9  Ves.  437.  30.  Mr.  Vcscy,  in  a  note  to  this  case,  observes,  that 

Cotton,    '       the  case  of  a  devise  to  the  heir  of  an  estate  which  he 
Eden,  532.    yy^^j^j  l^^^g  ^^  dcsccnt,  if  no  will  was  made,  and  to 
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another  person  of  an  estate  of  which  the  heir  is  seised 
in  his  own  right,  is  put  by  Sir  8.  Romilly  as  said  to  be 
a  case  of  election ;  and  that  Mr.  Sugden  had  found  a 
precise  decision  of  the  point  accordingly  against  the 
heir.  Anon.  Gilb.  Eq.  Rep.  15.  And  in  that  instance  it 
might  be  observed,  the  heir  took,  not  under  the  de- 
vise, but  by  his  better  title,  descent.  The  devisor 
however  devising  the  estate  to  him,  must  be  conceived 
to  be  aware  of  his  power  to  devise  it  away ;  and  the 
condition  was  accordingly  implied. 
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CHAP.  III. 

fVhat  may  he  devised. 

1. 

Estates  in  Fee  Simple. 

"27.  Joint    Tenancies    not   devis- 

4. 

Estates  for  Lives. 

able. 

5. 

Chattels  real. 

30.  Nor  Rights  of  EntrTf. 

7. 

Trust  Estates. 

3*2.   The  Devisor  must  he  seised 

8. 

Lands  contracted  for. 

or  entitled. 

13. 

Mortgages. 

37.  And  must  continue  seised  or 

14. 

Equities  of  Redemption, 

entitled. 

15. 

Advoivsons. 

39.  Exceptions. 

17. 

Rents. 

40,   Tenancies  escheated. 

19. 

Tithes. 

41.   Copyholds  siirrendered  to  the 

^20. 

Franchises. 

Lord. 

23. 

Conthigent  Estates  and  In- 
terests. 

43.  And  Terms  for  Years. 

Sect] 

ON    1. 

The  proper  subiects  of  a  devise  are  real  estates  ;  and  the  Estates  in  fee 

ii'i  n       '   \  11         simple. 

words  used  in  the  statute  of  v/ills  are,  "  manors,  lands, 
tenements,  rents,  or  other  hereditaments,  in  possession, 
reversion,  or  remainder ;"  which  extend  to  every  jspecies 
of  real  property,  whether  corporeal  or  incorporeal. 

2.  Not  only  estates  in  fee  simple  absolute,  but  also  ^  ^"^*-  ^^^'• 
determinable  fees,  and  base  fees,  are  devisable  under 

these  statutes ;  the  term  fee  simple  being  taken  in  its 
most  extensive  sense. 

3.  By  the  words  of  the  statute  34  &  35  Hen.  VIII. 
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Estates  for 
lives. 

Gavvin  v. 
Ramtes, 
Cro.  Eliz.  804. 


Chattels  real. 


Bransby  v. 
Grantham, 
Plovvd.  525. 


Wentw.  Ex. 
c.  2.  19. 

10  Rep.  47.  b. 


Trust  estates. 
Tit.  12.  c.  1. 


2  P.  Wms. 

258. 

Lands  con- 
tracted for. 


1  Cha.  Ca.  SO. 
'J  Mod.  78. 
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§  4.,  all  persons  seised  in  fee  simple,  in  coparcenary,  or 
in  common,  may  devise  the  estates  which  they  hold  in 
this  manner.  And  all  persons  seised  in  fee  simple  may 
also  devise  any  rents,  commons,  or  other  profits,  out 
of,  or  to  be  perceived  of  the  same,  or  out  of  any  parcel 
thereof. 

4.  The  statute  34  &  35  Hen.  VIII.  only  extends  to 
estates  in  fee  simple,  and  therefore  did  not  enable 
persons  to  devise  estates  which  they  held  pour  aider  vie. 
This  was  remedied  by  the  statute  29  Cha.  11.  c.  3.  §  12., 
by  which  it  was  enacted,  that  any  estate  pour  aider  vie 
shall  be  devisable  by  will  in  writing. 

5.  As  to  chattels  real,  or  terms  for  years,  they  might 
always  have  been  disposed  of  by  testament,  because 
they  were  only  considered  as  personal  estate.  But 
where  a  person  acquires  a  term  for  years  as  executor, 
he  cannot  devise  it ;  for  immediately  on  his  death  it  is  to 
the  use  of  the  first  testator,  and  his  executors  have  it 
as  executors  of  the  first  testator,  and  to  his  use. 

6.  Whenever  a  term  for  years  is  devised,  the  con- 
sent of  the  executor  is  necessary  to  complete  the  title 
of  the  devisee.  But  if  a  term  be  devised  to  A.  for  life, 
remainder  to  B.,  the  assent  of  the  executor  to  the  de- 
vise to  A.  will  operate  as  an  assent  to  the  devise  over  to 
B.  and  vest  an  interest  in  him  accordingly. 

7.  As  uses  were  the  medium  through  which  lands 
were  originally  devisable;  so  trust  estates,  which  in 
fact  are  uses  not  executed  by  the  statutes,  are  now 
devisable;  but  where  a  person  has  only  an  equitable 
interest  in  lands,  his  devise  of  them  amounts  to  no 
more  than  a  direction  to  those  who  have  the  legal  estate 
in  trust  for  him,  to  convey  it  according  to  the  devise. 

8.  Where  an  argument  is  entered  into  in  writing  for 
the  purchase  of  lands,  and,  before  a  conveyance  of  the 
legal  estate  is  executed,  the  purchaser  devises  the  lands 
so  contracted  for,  and  dies,  such  devise  will  be  held 
good  in  equity :  for  although,  according  to  the  strict 
rules  of  law,   the  devisor  has  not  lands  within  the 
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statute  of  wills  till  a  conveyance  of  the  legal  estate  is 
executed  ;  yet,  from  the  time  Avhen  the  agreement 
was  signed,  the  vendor  is  considered  to  be  seised  only 
in  trust  for  the  purchaser,  who  in  equity  is  deemed 
the  real  owner  of  the  lands,  and  therefore  is  allowed  to 
devise  them. 

9.  Where  an  agreement  for  the  purchase  of  land  is 
not  to  be  carried  into  execution  till  a  future  day,  and 
before  that  day  the  purchaser  makes  his  will,  the  lands 
so  agreed  for  pass  by  such  will. 

10.  By  articles  dated  in  April  1706,  it  was  agreed  Greenhiiiv. 

•'  X  ^  o  Greenhill, 

between  the  vendors,  and  the  agent  of  the  purchaser,  Prec.  in  cha. 
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that  the  possession  of  the  lands,  agreed  to  be  pur- 
chased, should  be  delivered  at  the  Michaelmas  fol- 
lowing, and  proper  conveyances  executed ;  and  the 
agent  covenanted  that  the  purchase  money  should  be 
paid,  when  possession  was  delivered.  In  June  follow- 
ing the  purchaser  made  his  will ;  and  the  question  was, 
whether  these  lands  passed  by  it. 

Lord  Co^^'per  decreed  that  they  did ;  and  upon  an 
appeal  to  Lord  Keeper  Harcourt,  it  was  argued  by  Sir 
Joseph  Jekyll  and  Mr.  Howe,  that  this  decree  ought  to 
be  reversed.  They  took  a  distinction  between  an  agree- 
ment for  the  immediate  purchase  of  lands,  and  such  an 
agreement  for  the  future  purchase  thereof,  as  this  was  ; 
they  agreed,  that  if  the  articles  had  been  for  the  pre- 
sent pm'chase  of  the  lands,  the  vendor  would  imme- 
diately have  become  a  trustee  for  the  purchaser ;  and 
then  a  devise  of  them  would  have  been  good  in  equity : 
but  here  the  possession  was  not  to  be  delivered  till 
Michaelmas  following,  nor  was  any  money  to  be  paid 
before  that  time ;  and  then  the  purchaser  had  no  power 
to  devise  them  sooner. 

On  the  other  side  it  was  said,  in  support  of  the 
decree,  that  these  lands  were  bound  immediately  from 
the  execution  of  the  articles ;  that  the  possession  not 
being  to  be  delivered  till  a  future  time,  made  no  dif- 
ference in  equity.  That  if  the  purchaser  had  died  before 
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Michaelmas,  the  equity  would  have  descended  to  the 
heir;  and  he  might  have  brought  a  bill  against  the 
executors  to  compel  the  payment  of  the  purchase 
money  out  of  the  personal  estate. 

Lord  Keeper  Harcourt  said  he  saw  no  reason  to  vary 
the  decree :  he  thought  that  such  future  interest  was 
devisable,  as  well  as  if  it  had  been  in  possession :  that 
the  lands  and  money  were  mutually  bound  by  the  arti- 
cles ;  and  affirmed  the  decree. 

11.  Even  a  parol  agreement   for  the  purchase   of 
lands,  which  is  admitted,  so  as  to  be  binding  on  the  par- 
Tit.  32.  c.  3.     ties,  notwithstanding  the  statute  of  frauds,  will  vest  such 
an  interest  in  the  purchaser,  as  he  may  devise  by  will. 
Potter  V.  12.  In  the  year  1743  a  parol  agreement  was  made 

1  veT437.       between  Mr.  Brown,  as  agent  for  Mrs.  Hughes,  and 
Messrs.  Potter  and  Westley,  as  agents  for  the  Arch- 
Longford  V.       bishop  of  Canterbury,  for  the  purchase  of  an  estate  in  the 

Pitt  infra.  j  ■>  y. 

Isle  of  Wight.  The  plan  and  particulars  of  the  estate  were 
delivered  to  Westley,  and  on  the  7th  June  1744  the 
parties  met ;  a  price  was  fixed,  and  it  was  agreed  by 
parol  that  the  purchase  should  be  completed  the  Christ- 
mas following.  In  July  1744  the  title  deeds  were  de- 
livered to  Westley  to  abstract,  and  deliver  to  the  pur- 
chaser's counsel,  which  was  done  in  April  1745.  The 
further  proceeding  was  interrupted  by  a  claim  of  one 
Huxley  to  part  of  the  estate ;  a  bill  was  filed,  and  it 
was  referred  to  the  Master  to  inquire  into  the  contract, 
who  reported,  in  February  1746,  that  it  was  a  bene- 
ficial one  :  and  the  next  day  Westley  received  instruc- 
tions from  the  archbishop  to  draw  the  conveyances, 
which  he  did,  and  which  were  approved  of  on  behalf 
of  the  archbishop;  on  the  17th  September  1746  they 
were  carried  to  the  archbishop,  who  returned  them  to 
be  engrossed,  and  they  were  actually  engrossed  in  his 
lifetime,  but  were  not  executed,  as  intended. 

The  archbishop  had  made  his  will  in  1745,  and  on 

the  10th  April  1747,  long  after  this  agreement,  he  made 

2 Eden,  13!)!'    ^  codicil,  ratifying  and  confirming  his  will;  and  the 
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question  was,  whether  the  estate  thus  agi*eed  for,  should 
pass  by  his  will  and  codicil. 

The  Master  of  the  Rolls  (Sir  J.  Strange)  said,  one 
circumstance  was  wanting;  the  reducing  the  agree- 
ment into  writing,  according  to  the  statute  of  frauds  ; 
which  if  done  in  1 744,  the  estate  would  certainly  be 
considered  as  the  archbishop's,  in  equity,  from  that 
time.  But  though  an  agreement  was  not  reduced  into 
writing,  and  signed  by  the  party,  yet  it  was  well  known 
that  if  confessed,  or  in  part  carried  into  execution,  it 
would  be  binding  on  the  parties,  and  here  was  the 
fullest  admission  thereof.  And  as  the  will  was  repub- 
lished by  the  codicil,  it  would  pass  this  estate. 

13.  If  a  mortgagee   devises  the  lands  mortgaged.  Mortgages. 
before  the  condition  is  broken,  it  will  be  void;  because  Tit.  i5.  c.  2. 
a  condition  is  not  devisable.     But  an  estate  in  mort- 
gage may  be  devised  after  the  condition  is  broken ;  and 

in  such  a  case,  if  the  devisee  exhibits  his  bill  against 
the  mortgagor,  to  foreclose  him,  a  decree  will  be  made 
accordingly. 

14.  An  equity  of  redemption,  being  in  some  respects  Equities  of  re- 
similar  to  a  trust  estate,  has  always  been  considered  as       ^ 
devisable.    And  in  12  Cha.  II.  it  was  determined  by  Tit.  15.  c.  3. 

the  Court  of  Chancery,  that  where  a  person  seised  in  Philips  v.  Hiii, 
p      ,     1  -  ,  y  IP  1     1     .     1  1  <-ha.  R.  101. 

lee  had  mortgaged  his  estate,  and  aiterwards  devised 

it,  the  equity  of  redemption  should  go  to  the  devisee, 

not  to  the  heir. 

15.  An  advowson   appendant  to  a  manor  will   of  Advowsons. 

Tit.  21. 

course  pass  by  a  devise  of  the  manor.     An  advowson  cieer  v.  Pea- 
in  gross  being  an  hereditament,  is  also  devisable  under  cro.'EUz.  359. 
the  statute  of  wills ;    and  the  next  or  any  number  Law  v.  Epis. 

•'  London, 

of  presentations  may  also  be  devised ;  in  which  case  2  Black,  r. 
the  devisee  may  cither  present  himself,  or  any  other 
person. 

16.  Where  the  incumbent  of  a  church  had  the  in-  Penchynv. 

1        .  ,         Hams, 

neritance  of  the  advowson  in  him,  and  devised  the  cro»ja.37i. 
next  presentation,  it  was  held  good ;  for  though  the 
will  had  no  effect  till  the  death   of  the  devisor,  yet 
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it  had  an  inception  in  his  lifetime,  and  that  made  it 
good. 

17.  A  rent  charge  is  devisable  by  the  words  of  the 
statute  34  &  35  Hen.  VIII. ;  but  it  was  formerly 
doubted  whether  a  rent  charge  in  esse,  issuing  out  of 
gavelkind  lands,  and  having  commenced  within  time 
of  memory,  was  within  the  custom  of  devising ;  nor 
was  it  settled  to  be  so  till  the  time  of  Lord  Hale. 

18.  As  to  a  rent  service,  it  of  course  followed  the 
nature  of  the  reversion  or  seigniory  to  which  it  was 
incident ;  nor  was  there  any  doubt  as  to  the  custom  of 
gavelkind  extending  to  other  rents,  if  they  had  existed 
immemorially. 

19.  Tithes  impropriate  in  lay  hands  are  compre- 
hended under  the  general  word  hereditaments,  in  the 
statute  of  wills,  and  are  therefore  devisable. 

20.  Lord  Coke  says,  that  franchises,  which  are  not 
of  an  annual  yearly  value,  cannot  be  devised ;  and 
therefore  if  the  King  grants  bona  et  catalla  felonum, 
waifs,  estrays,  or  any  other  kind  of  franchises  which 
are  not  of  an  annual  value,  they  are  not  devisable. 
But  that  franchises  of  a  certain  value,  and  not  re- 
strained to  the  person  of  the  grantee  and  his  heirs, 
may  be  devised. 

21.  Franchises,  though  not  of  an  annual  value,  will 
however  pass  by  a  devise,  as  appurtenant  to  other  things 
of  an  annual  value. 

22.  Thus  in  Butler  and  Baker's  case  it  is  said,  if  a 
man  seised  of  a  manor,  to  which  court-leet,  waif,  estray, 
or  any  other  hereditament  which  is  not  of  any  annual 
value,  is  appendant  or  appurtenant,  devises  the  manor 
with  the  appurtenances,  these  shall  pass  as  incidents 
to  the  manor. 

23.  An  opinion  formerly  prevailed  that  neither  con- 
tingent remainders,  nor  any  other  contingent  estates, 
or  interests  in  land,  could  pass  by  a  will  made  previous 
to  their  vesting ;  but  in  the  following  cases  they  have 
been  held  to  be  devisable. 
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24.  John    Selwin   being  tenant  for  life,   with   re-  Seiwinv. 

•  T    1  •  '^  ^         r     ^  i  SeUvin, 

mainder  to  his  son  John  in  tail ;  the  lather  and  son  2  Bum  1131. 
joined  in  a  deed  of  bargain  and  sale,  dated  20th  April  222."25i.  ' 
1751,  to  make  a  tenant  to  the  praecipe,  for  the  purpose 
of  suffering  a  common  recovery;  the  uses  of  which 
were  declared  to  be  to  the  father  for  life,  remainder  to 
the  son  in  fee.     Trinity  term  began  that  year  on  the 
7th  of  June,  and  on  the  8th,  John  the  son  made  his 
will,  whereby  he  disposed  of  all  his  real  estates  ;  in  the 
same  term  a  writ  of  entry  was  sued  out,   returnable 
quinden.  trin.  which  was  the  17th  June,  and  the  reco- 
very was  completed  the  said  term.     John  Selwin  the 
testator  died  soon  after  the  return  of  the  writ  of  entry ;  Tit.  36.  c.  3. 
and  the  question  was,  whether  the  lands  comprised  in 
the  recovery  passed  by  the  will,  it  having  been  made 
before  the  return- day  of  the  writ  of  entry. 

It  was  contended  that  the  testator  had  only  a  future 
executory  use,  at  the  time  of  making  his  will,  not  a  pre- 
sent use ;  for  the  statute  could  not  draw  the  estate  to 
the  use,  till  the  possibility,  that  is,  the  completion  of 
the  recovery,  had  actually  happened ;  and  that  this 
futiu'e  executory  use  was  not  devisable. 

The  Court  of  King's  Bench  certified  their  opinion  to 
the  Court  of  Chancery,  that  the  lands  passed  by  the 
will ;  and  Lord  Mansfield,  in  a  subsequent  case,  is  re-  1  Black,  r. 
ported  to  have  said,  that  if  the  practice  of  the  court 
allowed  him  to  give  his  reasons,  he  was  prepared  to 
have  shown,  with  the  concurrence  of  his  brethren,  that 
all  contingent,  springing,  and  executory  uses,  where 
the  person  who  was  to  take  was  certain,  so  that  the 
same  might  be  descendible,  were  devisable. 

25.  The  doctrine  laid  down  by  Lord  Mansfield,  has 
been  fully  confirmed  in  the  two  following  cases. 

Sir  James  Grubb  devised  all  his  real  estates,  in  trust  Moor  v.  Haw- 
for  his  son  James  ;  and  if  he  should  die  without  issiie,  1  h'.  Bkck. 
under  age,  then  that  all  his  estates  should  go  to  Coch-  J kden,  342. 
ran  his  heirs  and  assigns.     Cochran  devised  all  the 
estates  whereof  he  was  seised  in  possession,  remainder, 
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or  reversion,  to  the  plaintiff,  and  died  in  the  lifetime  of 
James  Grubb  the  son ;  who  afterwards  died  under  age ; 
and  without  issue. 

On  a  bill  brought  by  the  devisee  of  Cochran,  a  ques- 
tion was  made  whether  the  possibility  given  to  Cochran 
was  devisable. 

Lord  Northington. — "  I  never  had  any  doubts,  since 
I  was  twenty-iive  years  old,  but  that  these  contingent 
interests  were  devisable,  notwithstanding  some  old 
authorities  to  the  contrary.  I  sent  the  question  how- 
ever into  the  King's  Bench,  in  the  case  of  Selwin  v. 
Selwin,  for  the  satisfaction  of  the  parties ;  and  the  cer- 
tificate of  the  Judges  implies,  I  think,  that  they  agreed 
with  me  in  this  opinion."  Upon  which  the  Solicitor- 
General  De  Grey  and  Mr.  Skynner  waived  all  further 
argument  on  the  other  side;  and  Lord  Northington 
added — "  This  argument  is  properly  withdrawn,  as  the 
point  is  settled,  and  ovight  not  to  be  shaken.  It  is  a 
liberal  and  right  determination." 
Roe  V.  Jones,  26.  A  tcstator  deviscd  his  dwelling-house,  &c.  to  his 
Rep!"o.  *^  '  brother  T.  L.  till  his  (T.  L.'s)  youngest  son  I.,  or  any 
other  of  his  younger  sons,  should  attain  the  of  21  years. 
And  in  ease  he  should  have  no  younger  son  who  should 
attain  that  age,  but  only  one  son  that  should  attain  it, 
then  till  such  only  son  should  attain  that  age.  And 
when  his  said  nephew  I.,  or  any  other  of  the  younger 
sons  of  the  said  T.  L.,  should  attain  the  age  of  21 
years,  then  he  gave  his  said  dwelling-house,  &c.  unto 
his  said  nephew  L,  or  unto  such  other  son  as  for  the 
time  being  should  be  a  younger  son  of  his  said  bro- 
ther T.  L.,  and  should  first  attain  his  age  of  21  years, 
and  to  the  heirs  and  assigns  of  such  younger  son 
for  ever.  The  testator  left  his  said  brother  his  heir 
at  law,  and  T.  and  the  said  I.  the  sons,  and  only 
issue  of  his  said  brother.  I.  died  under  21  years  of 
age ;  and  afterwards  T.,  in  the  lifetime  of  his  father 
T.  L.,  made  his  ^vill,  and  devised  "  all  his  worldly 
estate,  of  what  nature  or  kind  soever,  whether  in  pos- 


Title  XXXVIII.     Devise.     Ch.  iii.  ^  26.  31 

session,  remainder,  or  reversion,  that  he  should  die 
seised  or  possessed  of,  interested  in,  or  entitled  to,  in- 
vested in,  or  should  belong  to  him  at  his  decease, 
wheresoever  or  howsoever,  in  any  manner  or  wise," 
unto  his  wife  in  fee. 

Upon  this  case  three  questions  arose.  First,  whether 
there  was  a  vested  interest  in  T. :  secondly,  whether, 
if  it  was  contingent,  it  was  devisable :  and  thirdly, 
whether  it  passed  by  the  will. 

Lord  Loughborough  said,  the  discussion  of  the 
first  question  was  unnecessary;  for  taking  it  to  be  a 
springing  contingent  executory  use  in  T.,  they  were  all 
of  opinion  that  it  was  devisable,  and  passed  by  his  will. 

Upon  a  writ  of  error  in  the  Court  of  King's  Bench,  3  Term  Rep. 
the  decision  of  the  Court  of  Common  Pleas  was  con-  jonesv.  Peny, 
firmed:  and  Lord  Kenyon  observed,  that  the  statute 
for  enabling  persons  having  any  manors,  lands,  &c.  to 
devise,  must  mean,  having  an  interest  in  the  lands.  He 
distinguished  between  such  a  contingent  interest,  and 
a  mere  possthilify,  like  that  which  an  heir  has  from  his 
ancestor ;  which  was  nothing  more  than  the  hope  of  a 
succession,  and  was  not  subject  to  disposition  ;  and  he 
hoped  that  the  point  would  be  considered  to  be  fully 
at  rest. 

Ashurst,  J.  said,  the  plain  meaning  of  the  statute  was, 
that  every  person  who  had  a  valuable  interest  in  lands, 
should  have  the  power  of  disposing  of  it  by  will. 

BuUer  J.  observed,  that  if  it  was  such  an  interest  as 
was  descendible,  it  seemed  strange  to  say,  it  was  not 
also  devisable;  that  they  must  both  be  governed  by 
the  same  principle ;  and  that  it  was  a  sound  distinction 
which  had  been  taken  by  the  Chief  Justice^,  between 
a  bare  possibility,  and  a  possibihty  accompanied  with 
an  interest. 

Grose,  J.  remarked,  that  the  4th  section  of  34  ^&  35 
Hen.  VIII.  c.  5.  which  was  explanatoy  of  32  Hen.  VIII. 
c.  ] .,  declared  that  all  persons  having  a  sole  estate  or  Perry  v. 
interest  in  lands,  &c.  midit  devise;  which  did  not  in-  i  ves.Jun. 

^  251. 
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elude  a  bare  possibility  or  hope  of  sueeession,  but  a 
possibility  accompanied  with  an  interest. 

27.  Littleton  says,  if  there  be  two  joint  tenants  in 
fee  of  lands  devisable  by  custom,  and  one  of  them 
devises  his  share,  it  is  void ;  because  no  devise  can 
take  effect  till  after  the  death  of  the  devisor ;  and  by 
that  event  the  lands  become  immediately  vested  in  the 
other  joint  tenant  by  survivorship. 

28.  In  conformity  to  this  principle,  the  statute 
34  &  35  Hen.  VIII.  only  enables  persons  having  a 
sole  estate  in  fee  simple,  or  seised  in  fee  simple  in 
coparcenary  or  in  common,  to  devise,  which  excludes 
estates  held  in  joint  tenancy.  And  in  Butler  and 
Baker's  case,  in  35  Eliz.  it  was  laid  down,  that  the  law 
only  considers  what  estate  the  devisor  had  at  the  time 
of  making  his  will,  without  regard  to  any  subsequent 
event ;  from  which  it  follows,  and  has  been  settled, 
that  a  devise  by  a  joint  tenant,  who  afterwards  severs 
the  joint  tenancy  is  void ;  because  the  devisor  was  joint 
tenant  when  he  made  his  will. 

29.  Richard  Gilbert  and  Frances  Sophia  Gilbert 
were  seised  of  the  premises  in  question,  as  joint 
tenants  in  fee.  Richard  Gilbert,  on  the  20th  January 
1754,  made  his  will,  and  thereby  devised  in  these 
words :  "  Imprimis,  I  give  and  bequeath  all  my  part, 
right,  title,  and  interest,  which  I  have  in  an  estate 
jointly  with  my  sister  Frances  Sophia  Gilbert,  to  my 
wife  Jane."  Afterwards,  by  indentures  of  lease  and 
release,  Richard  Gilbert  and  his  sister  made  a  parti- 
tion, and  severed  the  joint  tenancy :  and  the  estate 
in  question  was  conveyed  to  Richard  in  fee.  The 
question  was,  whether  the  will  was  good  as  to  this 
estate. 

The  Court  was  clearly  and  unanimously  of  opinion, 
that  a  will  made  by  a  joint  tenant,  during  the  conti- 
nuance of  the  jointure,  was  not  a  good  will,  even  as 
to  a  share  of  his  estate,  under  the  statute  of  wills, 
notwithstanding  a  subsequent  severance  of  the  joint 
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tenancy,  by  a  partition,  unless  there  was  a  republica- 
tion of  it  after  the  partition. 

30.  It  has  been  stated,  in  a  former  title,  that  where  Nor  rights  of 
there  is  a  tenant  for  life,  with  a  vested  remainder,  or  a  x""3r».  c.  12. 
reversion  immediately  expectant  thereon,  in  another 
person,  and  such  tenant  for  life  levies  a  fine,  it  devests 

the  remainder  or  reversion,  and  turns  it  to  a  right, 
leaving  only  in  the  remainder-man  or  reversioner  a 
mere  right  of  entry,  which  is  not  devisable. 

31.  Thus  in  the  case  of  Goodright  v.  Forrester,  Lord  Tit.  35 
Ellenborough  said,  the  second  question  was,  whether  a 
right  of  entry  was  devisable ;  and  the  Court  was  of 
opinion  that  it  was  not  devisable,  for  such  right  was 
certainly  not  assignable  by  the  common  law,  nor  did  it 

fall  within  the  words  of  the  statute  32  Hen.  VIII.  c.  1., 
which  were,  *^  having  manors,  lands,  tenements,  or 
hereditaments ;"  nor  of  the  statute  34  &  35  Hen.  VIII. 
c.  5.  §  4.,  which  were,  "  having  a  sole  estate  or  inte- 
rest in  fee  simple  of  and  in  any  manors,  &c.  in  pos- 
session, reversion,  or  remainder."  In  Corbet's  case, 
1  Rep.  85.  h.  "•  For  the  construction  of  wills,  this  rule 
was  taken  by  the  justices  in  their  arguments,  that  such 
an  estate,  which  cannot  by  the  rules  of  the  common 
law  be  conveyed,  by  act  executed  in  his  life,  by  advice 
of  counsel  learned  in  the  law,  such  estate  cannot  be 
devised  by  the  will  of  a  man  who  is  intended  by  law 
to  be  inops  cofisiUi.'"  From  whence  it  might  be  inferred, 
that  out  of  that  interest,  in  which,  by  act  executed  in  a 
man's  life,  it  was  not  possible  to  create  any  estate,  no 
estate  could  be  created  by  his  will.  And  in  Butler 
and  Baker's  case,  3  Rep.  32.  a.  it  is  said,  "  Without 
question,  that  which  a  man  cannot  dispose  of  by  any 
act  in  his  life,  shall  not  be  taken  for  any  of  his  ma- 
nors, &c.  whereof  he  may  devise  two  parts,  by  autho- 
rity given  him  by  the  statute."  And  in  Lord  Mount- 
joy's  case,  Godb.  17.  it  was  laid  down,  ''  that  the 
statute  of  wills,  32  Hen.  VIII.  that  it  shall  be  law- 
ful, &c.  to  devise  two  parts,  &c.,  respects  only  such 
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things  as  are  devisable ;  but  a  right  of  entry  was  not 
devisable,  and  therefore,  according  to  the  terms  of  the 
statute,  and  the  authority  of  that  case,  was  not  devis- 
able. For  these  reasons,  the  Court  was  of  opinion  that 
there  must  be  judgment  for  the  defendant.  And 
whatever  mischief  or  hardship  might  attend  the  deci- 
sion of  this  case,  or  might  be  expected  to  arise  from 
the  application  of  the  same  rule  to  other  cases,  it  was 
an  inconvenience  which  could  only  be  remedied  by 
positive  law;  and  the  propriety  of  applying  such  a 
remedy,  whereby  the  same  rights  of  entry  and  action 
8Vin.  61.  which  belong  to  the  heir,  might  be  extended  to  the 
^  ■    '  devisee,  was  a  question  particularly  fit  for  the  consi- 

deration of  the  legislature."  * 
The  devisor  32.  Whcu  the  feudal  doctrine  of  non-alienation  be- 

must  be  seised 

or  entitled.  gau  to  subsidc,  and  some  persons  were  allowed  to  dis- 
pose of  their  lands  by  will,  a  devise  was  considered  to 

Cowp.  R.  305.  be  in  the  nature  of  an  appointment  to  uses.  The  courts 
of  law,  therefore,  held  that  a  devise  affecting  lands 
could  operate  on  those  only  of  which  the  testator  was 
possessed  at  the  time  of  executing  his  will ;  and  not 
on  any  lands  acquired  afterwards. 

33.  The  statutes  of  wills  adopt  the  same  principle, 
the  words  being,  all  and  every  person  and  persons 
having  manors,  &c.  or  having  a  sole  estate,  &c. ;  from 
which  it  follows  that  the  devisor  must  have  the  estate 
at  the  time  of  making  his  will,  for  he  cannot  devise 
what  he  has  not  in  him,  then.    And  in  Butler  and 

3  Rep.  30. 6.  Bakcr's  case,  the  Judges  commenting  on  the  word 
having,  in  the  statutes  of  wills,  say,— If  it  be  asked, 
quis  potest  legare ;  the  makers  of  the  act  answer, 
every  person  having  manors,  &c. ;  not  every  person 
generally. 

34.  A  person  devised  all  such  sums  of  money,  lands, 
II  Mod.' 121.    tenements,  goods,   chattels,  and  estates   whatsoever, 

1  Salk.  237. 


*  A  writ  of  error  was  brought  in  the  Exchequer  Chamber,   but 
judgment  was  given  on  another  point.    1  Taunton's  Rep.  578. 
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wherewith  at  the  time  of  his  decease  he  should  be  pos- 
sessed or  invested,  to  his  wife.  Nine  years  after,  the 
testator  received  a  sum  of  money  in  right  of  his  wife, 
which  he  laid  out  in  the  purchase  of  an  estate  in  Kent, 
of  the  nature  of  gavelkind,  and  died  without  having 
republished  his  will.  The  heir  at  law  of  the  testator 
entered,  and  his  widow  brought  an  ejectment  to  recover 
the  possession.  The  jury  found  a  special  verdict,  stat- 
ing the  above  facts ;  and  that  by  the  custom  of  gavel- 
kind any  tenant,  being  seised  of  lands  in  fee,  might 
devise  the  same  by  vnW  in  writing. 

The  Court  was  of  opinion  that  the  lands  did  not 
pass :  and  Lord  Holt  said,  the  lands  purchased  after 
the  execution  of  the  will  did  not  pass  by  it,  because 
the  law  of  England  was  plain  as  to  this  point,  by  all 
the  precedents ;  and  the  law  was  the  same  of  lands 
devised  by  custom,  as  of  lands  devised  by  statute :  and 
whenever  a  will  was  pleaded,  it  was  always  said  that 
the  testator  was  seised  in  fee,  and  being  so  seised 
made  his  will ;  which  plainly  showed,  that  it  was  abso- 
lutely necessary  he  should  be  seised  in  fee  at  the  time 
of  making  his  will. 

Upon  a  writ  of  error  in  the  House  of  Lords,  this  ca^Tg/"^* 
judgment  was  affirmed.  \ 

35.  It  has  been  stated  that  lands  contracted  for  may 
be  devised :  there  must,  however,  be  express  articles, 
or  a  positive  agreement,  binding  within  the  statute  of 
frauds,  for  the  purchase  of  an  estate,  entered  into  and 
completed  before  the  execution  of  the  will ;  otherwise 
such  estate  will  not  pass  by  it. 

36.  Mr.  Lono'ford  entered  into  articles  with  Gover-  Longford 

.  V.  Pitt, 

nor  Pitt,  for  the  sale  of  lands  in  Cornwall.  Long  before  2  p.  Wms, 

the  execution  of  the  articles.  Governor  Pitt  made  his 

mil;  and  the  question  was,  whether  the  lands  com-  iiVes.Jun. 

prised  in  the  articles  passed  by  the  will ;  and  it  was 

held  that  they  did  not. 

37.  The  devisor  must  not  only  be  actually  seised,  or  ^t'l^^JZ' 
well  entitled  to  the  lands,  at  the  time  of  making  his  ^^^^i^'^- 

D2 
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11  Mod.  128. 
Holt's  R.  748. 
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I  Salk.  238. 

II  Mod.  129. 


Copyholds  sur- 
rendered to  the 
lord. 
Tit.  10.  c.  6. 

§5. 


Roe  V.  Wegg, 
6  Term  R. 
708. 


Title  XXXVIII.     Devise.     Ch.  iii.  §  38—42. 

will,  but  must  also  continue  to  be  so  seised  or  entitled 
till  the  time  of  his  death ;  for,  in  the  case  of  a  devise  of 
a  legal  estate,  the  will  cannot  take  effect  unless  the 
devisor  dies  seised  ;  so  that  if  a  person  devises  his  lands, 
and  is  afterwards  disseised,  and  dies  before  entry,  the 
devise  is  void  ;  but  if  the  devisor  re-enters,  the  devise 
becomes  again  valid,  according  to  the  opinion  of  Lord 
Holt ;  because  when  a  man  is  disseised,  and  re-enters, 
the  disseisin  is  purged,  and  the  disseisee  is  considered 
as  never  having  been  out  of  possession. 

38.  In  the  case  of  lands  contracted  for,  or  a  trust 
estate,  the  equitable  right  must  continue  undisturbed. 
And  where  the  devise  is  of  an  estate  in  remainder  or 
reversion,  it  must  not  be  devested  or  turned  to  a  right, 
as  has  been  already  stated. 

39.  There  are  a  few  cases  in  which  it  has  been  held 
that  a  devise  should  operate  upon  property  of  which  the 
devisor  was  not  possessed  at  the  time  of  making  his 
will. 

40.  Thus  where  a  person  devised  his  manor  of  A., 
and  subsequent  to  the  execution  of  his  will,  but  before 
his  decease,  a  tenancy  escheated ;  it  was  admitted  that 
the  land  comprised  in  the  tenancy  would  pass  to  the 
devisee. 

41.  It  has  been  stated,  in  a  former  title,  that  where 
a  copyholder  surrenders  to  the  lord,  the  land  continues 
to  be  part  of  the  manor,  freed  from  the  customary 
right  of  occupation  of  the  copyholder ;  and  would  pass 
by  any  conveyance  of  the  manor.  In  consequence  of 
this  principle,  it  has  been  determined,  that  where  a  per- 
son seised  of  a  manor,  made  his  will,  and  afterwards 
purchased  a  copyhold  held  of  the  manor,  and  took  a 
surrender  of  it  to  himself,  it  passed  by  the  will. 

42.  Mr.  Hale  devised  the  manor  of  King's  Walden 
with  the  appurtenances,  and  all  his  messuages,  lands, 
tenements,  and  hereditaments  in  the  parish  of  King's 
Walden,  to  W.  Hale,  esq.  Mr.  Hale,  after  making  his 
will,  purchased  a  copyhold,  parcel  of  the  said  manor, 
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and  held  of  himself,  as  lord  of  the  manor,  and  the  same 
was  surrendered  to  the  use  of  Mr.  Hale  and  his  heirs. 

It  was  determined  that  this  copyhold  passed  by  the 
will  of  Mr.  Hale ;  because,  in  the  eye  of  the  law,  the 
copyholders  of  the  manor  are  only  tenants  at  will  to 
the  lord,  who  is  seised  of  the  freehold  and  inheritance 
of  the  whole.  Now,  when  the  lord  in  this  case  made 
his  will,  it  operated  upon  the  whole  manor,  including 
the  demesnes  and  services ;  and  when  the  copyhold 
was  purchased  by  the  lord,  it  was  still  part  of  the 
manor,  and  passed  by  a  devise  of  the  manor. 

43.  A  term  for  years  purchased  by  a  testator  after  And  terms 
the  execution  of  his  will,  passes  by  it;  because  it  is  i°RWms.575. 
only  a  chattel  real ;  and  the  will  in  this  case  operates  ^  ^^^'  ^'^^' 
as  a  testament,  and  not  as  a  devise,  either  by  the  cus- 
tom or  by  the  statutes  of  wills. 


CHAP.  IV. 

Devises  of  Copyholds. 


1.   Copyholds  devisable  by  Sur- 
render. 
5.  Effect  of  such  Surrenders. 

16.  A  Will  noio  good  without  a 

Surrender. 

17.  A  Surrender  of  this  kind  bars 

an  Entail, 


21.  An  equitable  Interest  was  de- 
visable ivithoiit  a  Surrender. 

26.  But  an  equitable  Entail  is 
not  barred  by  a  Will. 

30.   Who  may  devise  Copyholds. 

32.  What  Estate  in  a  Copyhold 
may  be  devised. 


Section  1. 
As  the  statutes  of  wills  only  mention  lands  held  by  CopyhoWs  de- 

1.1,.  -,    .  J^^  ^  1  visable  by  sur- 

Kniglit  service,  and  m  socage,  they  do  not  extend  to  render, 
copyhold  estates  ;  but  a  power  of  devising  this  kind  of  i  injt.  m.  b.' 
property  has  long  been  indirectly  exercised  by  an  appli-  "•  ^' 
cation  of  the  doctrine  of  uses,  similar  to  that  which 
was  anciently  resorted  to,  in  respect  to  freehold  lands. 
For  this  purpose  the  copyholder  surrenders  his  estate 
to  the  use  of  his  last  will,  and  then  disposes  of  it  by 
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his  will ;  which  operates  as  a  declaration  of  the  uses  of 
the  surrender,  and  not  as  a  devise  under  the  statutes 
of  wills. 

2.  By  the  general  custom  of  all  manors,  every  copy- 
holder has  a  right  to  surrender  his  estate  to  the  use  of 
his  will ;  and  in  a  modern  case  it  was  held,  that  if 
there  was  a  custom  in  a  manor  that  copyholds  should 
not  be  surrendered  to  the  use  of  a  will,  such  a  custom 
would  be  deemed  void. 

3.  A  surrender  to  the  use  of  a  will  must  be  pre- 
sented ;  but  by  special  custom  such  presentment  may 
be  made  at  the  next  Court  after  the  death  of  the  sur- 
renderor, though  it  be  not  the  next  after  the  surrender 
made;  and,  it  is  said,  that  it  would  be  good  without 
any  special  custom. 

4.  A  surrender  to  the  use  of  a  will  cannot  be  made 
before  the  admittance  of  the  devisor ;  for  till  then  he 
has  no  estate  or  interest  in  the  copyhold. 

5.  Where  a  copyholder  surrenders  to  the  use  of  his 
will,  the  estate  still  remains  in  him,  and  does  not  vest 
in  the  lord ;  for  all  the  design  of  the  surrender  is,  that 
the  surrenderor  may  dispose  of  it  by  his  will ;  not  to 
vest  an  interest  in  any  one,  or  to  give  away  the  power 
of  disposing  of  it. 

6.  Thus  where  a  copyholder  surrendered  to  the  use 
of  himself  for  life,  then  to  his  son  for  life,  then  to  the 
use  of  his  will ;  the  son  died,  and  the  father  surren- 
dered to  the  use  of  another  in  fee:  it  was  held  by 
Anderson  and  Walmsley,  that  the  copyholder  might 
dispose  of  it  in  his  lifetime,  notwithstanding  the  sur- 
render to  the  use  of  his  will. 

7.  A  copyholder  having  surrendered  to  the  use  of 
his  will,  and  afterwards  surrendering  to  new  particular 
uses,  with  reversion  to  himself  in  fee ;  it  was  held  that 
he  was  in  of  the  old  use,  and  might  devise  the  rever- 
sion, without  any  admittance  or  fresh  surrender  to  the 
use  of  his  will. 

8.  Where  a  copyholder  makes  a  surrender  of  a  copy- 
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hold  by  way  of  mortgagCj  he  continues  in  possession 
of  the  legal  estate  till  the  mortgagee  is  admitted,  and 
cannot  therefore  devise  the  copyhold  without  a  surren- 
der to  the  use  of  his  Avill. 

9.  A  person  mort^asred  a  copyhold  in  fee,  and  sur-  ^°yA  v. 

11.  ,  V  11  Aldridge,  cited 

rendered  it  to  the  mortgagee ;  but  the  latter  was  not  5  East,  137. 
admitted.  The  money  was  not  paid  at  the  time.  The 
mortgagor  afterwards  made  his  will,  and  devised  the 
estate,  without  a  surrender  to  the  use  of  his  will,  and 
died.  The  devisee  brought  his  bill  to  redeem,  making 
the  heir  a  party. 

Sir  T.  Sewell,  M.  R.  dismissed  the  bill,  saying  that 
the  plaintiff  had  no  interest  in  the  copyhold;  if  the 
mortgagee  had  not  the  legal  estate,  there  was  no  equity 
of  redemption.  The  legal  estate  remained  in  the  sur- 
renderor, till  admittance  of  the  surrenderee.  After  the 
first  surrender,  before  admittance,  he  is  tenant  to  the 
lord,  and  may  therefore  surrender  to  the  use  of  his  will. 
A  second  cannot  prejudice  a  first  surrender ;  when  the 
first  surrenderee  came  in,  he  would  be  admitted.  A 
mortgagee  was  seldom  admitted ;  the  mortgage  was 
discharged  by  an  entry  on  the  court  rolls ;  all  remained 
in  the  mortgagor;  no  fine,  no  change  of  tenant,  &c. 
As  he  might  have  made  a  surrender  to  the  use  of  his 
will,  without  prejudice  to  the  mortgagee,  he  ought  to  Kenebei  v. 

^  1-1  11  1  1    Scrafton, 

have  done  it:  the  estate  could  not  pass  at  law,  and  sves. Jun.30. 
equity  would  not  assist  a  volunteer  against  the  heir. 

The  same  point  was  determined  bv  the  Court  of  Doev.Wroot, 

5  East,  132. 

King's  Bench  in  Easter  Term,  1804. 

10.  It  was  held  in  10  Jac.  that  where  a  copyholder  semaiue 
surrenders  his  estate  to  the  use  of  his  will,  and  after-  i'Bd^.'20o. 
wards  makes  a  will ;  the  lands  do  not  pass  by  the  will, 

but  by  the  surrender ;  for  the  will  is  only  declaratory 
of  the  uses  of  the  surrender. 

11.  In  the  case  of  a  surrender  by  a  copyholder  to  tu.  10.  c.  5. 
the  use  of  his  will,  and  a  devise  of  the  copyhold  under  cofcoj^'fss. 
it,  the  devisee  has  no  title  till  he  is  admitted ;  but  if  a 

devise  of  this  kind  is  to  two  persons,  and  one  of  them 
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is  admitted,  according  to  the  purport  of  the  will,  this 
shall  ensure  to  both. 

12.  The  devisor  must  have  the  copyhold,  at  the  time 
of  making  his  will,  otherwise  it  will  not  pass  by  it. 

13.  Thomas  Warde  made  his  will,  and  reciting  that 
he  was  seised  of  a  copyhold  estate  (whereas  in  fact  he 
was  not),  devised  all  his  real  estate,  &c.  He  afterwards 
purchased  a  copyhold  estate,  and  surrendered  it  to 
such  uses  as  he  by  his  last  will  and  testament  should 
appoint ;  and  afterwards  died  without  making  any 
other  will. 

Lord  Hardwicke  held  that  the  copyhold  did  not  pass 
by  the  will.  i.  Because  the  surrender  was  to  a  future 
appointment,  ii.  Because  the  words  of  the  will  did 
not  extend  to  an  after-purchased  copyhold;  but  only 
to  such  of  which  he  was  seised  at  the  time  of  making 
the  will. 

14.  It  is  said  by  Lord  Mansfield  to  have  been  deter- 
mined in  the  case  of  Harris  v.  Cutler,  B.  R.  10  Geo.  III. 
that  copyholds  purchased  after  a  will  do  not  pass  by  it. 
But  it  will  be  shown  in  a  subsequent  chapter  that  a  sur- 
render of  copyholds  to  the  use  of  a  will  already  made, 
may  operate  as  a  republication  of  such  will,  and  by  that 
means  pass  the  copyhold. 

15.  It  was  resolved  in  a  modern  case,  that  where  a 
copyholder,  having  an  estate  pour  aider  vie,  surren- 
dered all  his  estates  in  possession,  remainder,  or  rever- 
sion, to  the  use  of  his  will,  and  afterwards  acquired  the 
fee  by  descent,  such  fee  did  not  pass  by  the  will. 

16.  By  the  statute  55  Geo.  III.  c.  192.  it  is  enacted, 
that  in  all  cases  where,  by  the  custom  of  any  manor  in 
England  or  Ireland,  any  copyhold  tenant  of  such  manor 
may,  by  his  or  her  will,  dispose  of  or  appoint  his  or  her 
copyhold  tenements,  the  same  having  been  surrendered 
to  such  uses  as  should  be  declared  by  such  will ;  every 
disposition  or  charge,  made  or  to  be  made  by  such  will, 
by  any  person  who  shall  die  after  the  passing  of  this 
act,  (12  July  1815)  of  any  such  copyhold  tenements,  or 
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of  any  right,  title,  or  interest  in  or  to  the  same,  shall 
be  as  valid  and  effectual  to  all  intents  and  purposes, 
although  no  surrender  shall  have  been  made  to  the  use 
of  the  will  of  sueh  person,  as  the  same  would  have 
been,  if  a  surrender  had  been  made  to  the  use  of 
such  will. 

17.  It  was  shown  in  the  precedinof  title  that  the  Court  Tit.  37.  c  1. 

4  1)9. 

of  Chancery  would  supply  the  want  of  a  surrender  of  a 
copyhold  in  several  instances  ;  and  the  cases,  in  which 
a  surrender  to  the  use  of  a  will  had  been  supplied,  were 
stated  in  the  former  editions  of  this  work,  but  are  now 
omitted. 

18.  Where  there  was  a  custom  enablinc:  a  married  Doev.  Banie, 

Ml   1        -I  1.1,11  5  B.  &  A.  492. 

woman  to  pass  by  her  will  lands  which  had  been  sur- 
rendered to  the  use  of  her  will,  (the  wife  being  examined 
apart  by  the  steward  and  consenting)  it  was  held  that 
such  surrender  was  matter  of  substance,  and  there  not 
having  been  any  previous  surrender,  the  bill  was  in- 
effectual. The  Stat.  55  Geo.  III.  c.  192.  was  intended 
to  supply  the  want  of  a  mere  formal  surrender;  and 
therefore  such  a  case,  although  within  the  words,  was 
not  within  the  mischief  intended  to  be  remedied. 

19.  It  has  been  stated  in  the  preceding  title  that  a  surrender  of 
in  many  manors  a  surrender  to  a  stranger  and  his  heirs  entail. 

Tit    S7    e   "^ 

Avas  sufficient  to  bar  an  entail.  This  doctrine  has  been 
extended  to  surrenders  made  to  the  use  of  the  surren- 
deror's will.  And  Lord  Hardwicke  has  said,  that  where 
a  person,  having  an  estate  tail  in  a  copyhold,  surren- 
ders it  to  the  use  of  his  will ;  if  entails,  by  the  custom 
of  the  manor,  are  not  barrable  by  recovery  or  fine,  but 
by  surrender,  in  such  case  the  surrender  to  the  use  of 
his  will,  not  only  effectuates  the  will,  but  operates  as 
a  bar  to  the  entail. 

20.  A  person  being  tenant  in  tail  of  a  copyhold  Can- v.  singer, 
estate,  there  being  a  custom  for  entailing  copyholds,  c.b.i750. 
surrendered  into  the  hands  of  the  lord,  to  such  uses 

as  he  should  by  any  deed  or  will  limit  or  appoint.     He 
jnade  his  will,  devising  the  customary  premises  in  ques- 
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tion  to  one  of  the  defendants.  Upon  the  rolls  of  the 
manor  there  was  found  one  single  instance  of  a  sur- 
render to  bar  an  estate  tail ;  but  it  did  not  appear  what 
enjoyment  was  under  the  surrender:  and  no  instance 
was  found  on  the  rolls  of  a  recovery  suffered  to  bar 
estates  tail. 

Birch,  J.  said,  the  question  was,  whether  the  estate 
tail  was  barred  by  the  surrender,  and  the  devise  in  pur- 
suance thereof;  as  it  was  admitted  there  was  a  custom 
in  the  manor  for  entailing  copyholds,  it  must  be  admit- 
ted there  was  some  method  to  bar  such  entails,  or  else 
there  would  be  a  perpetuity,  which  the  law  abhorred ; 
and  he  thought  the  surrender  was  a  good  bar  to  the 
entail. 

Burnet,  J.  said,  he  concurred  in  that  opinion.  The 
whole  of  the  case  came  to  this  : — Here  was  a  manor  in 
which  custom  had  established  the  entailing  of  copy- 
hold, and  no  method  of  barring;  for  one  instance  so 
modern  would  not  weigh  with  him.  The  opinion  that 
where  there  is  no  recovery  by  custom,  a  common  sur* 
render  will  do,  was  mentioned  by  Lord  Cowper  in 
2  Vern.  583. ;  but  though  this  was  an  opinion  only,  his 
next  determination,  2  Vern.  702.,  was  delivered  as  a 
judge,  upon  the  very  point  in  judgment ;  his  opinion 
therefore  was,  that  the  same  rule  must  hold,  that  a  sur- 
render of  a  copyhold  would  be  a  sufficient  bar  of  the 
entail,  where  there  was  no  recovery  by  custom  to  bar  it. 

Lord  Ch.  J.  Willes  said,  he  was  the  less  concerned 
at  differing  in  opinion  in  this  case,  because  he  thought 
the  opinion  of  his  brethren  attended  with  less  incon- 
venience than  his.  He  agreed  that  an  estate  tail  in 
copyhold  was  not  created  by  custom,  but  custom  co- 
operating with  the  statute;  and  that  if  it  might  be 
created  by  custom,  some  way  to  bar  it  must  be  found 
out,  to  prevent  a  perpetuity.  He  agreed  also  that  a 
surrender  would  bar  such  estates,  if  there  was  a  custom 
for  it,  according  to  the  express  words  of  Co.  Lit.  60. 
And  Lord  Coke  would  never  have  said,  that  if  an  estate 
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may  be  created  by  custom,  a  sm'render  by  custom  will 
bar  it ;  if  it  was  then  established  that  a  surrender  with- 
out a  custom  would  bar.  His  opinion  therefore  was, 
that  there  must  be  a  custom  to  make  a  surrender  good. 
If  there  was  no  other  way  to  bar,  he  admitted  a  surren- 
der would,  without  a  custom,  from  necessity,  to  avoid 
a  perpetuity ;  but  if  there  was  a  way  of  barring,  there 
was  an  end  of  that  question.  He  thought  a  recovery 
without  custom  would  bar ;  and  if  so,  there  was  no  oc- 
casion for  a  surrender  to  bar.  As  a  recovery  might  be 
suffered  in  the  lord's  court,  he  could  not  think  a  sur- 
render would  bar :  but  he  was  satisfied^  that  unless  this 
came  to  be  the  established  opinion,  great  inconvenience 
would  arise,  and  hoped  his  brother  s  opinion  would  de- 
termine it ;  but  he  could  not  think  the  law  was  so.  The 
occasion  of  this  method  was  from  the  ignorance  of 
stewards,  who  knew  not  how  to  suffer  a  recovery,  and 
therefore  chose  to  do  it  by  surrender. 

That  as  his  brother  Abney,  before  his  death,  declared 
himself  of  opinion  with  his  two  brothers,  judgment 
must  be  in  support  of  the  surrender. 

21.  Where  the  legal  estate  in  a  copyhold  is  out-  An  equitable 
standing,  the  person  entitled  to  the  equitable  interest  bVwTthout'r" 
may  devise  it  without  a  surrender,  for  otherwise  it  ^'^'^'^"*^^'^- 
could  not  be  disposed  of  by  will ;  as  a  person  who  has 

not  the  legal  estate  in  a  copyhold  cannot  make  a 
surrender. 

22.  A  person  agreed  for  the  purchase  of  copyhold  Davie  v. 
lands,  which  were  surrendered  out  of  court  to  his  use ;  i  cL!  cT.'sg. 
but  before  admittance  he  died,  having  made  his  will  ?TeTmii!^^'^ 
after  the  contract,  and  thereby  devised  the  copyholds.     ^'^^• 

It  was  declared  by  the  Court  to  be  clear  that  the 
copyholds  so  agreed  for  passed  by  the  will ;  for  the 
purchaser  had  an  equity  to  recover  the  land,  and  the  Tii.  37.  c.  i. 
vendor  stood  trusted  for  him,  or  as  he  should  appoint, 
till  a  conveyance  executed. 

23.  The  Solicitor  General  submitted,  that  a  devise  carv.  Eiiison, 
of  a  copyhold  estate,  without  a  surrender,  where  the  ^  ^^^'  ^^' 
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devisor  had  only  the  equitable  interest,  and  the  legal 
in  trustees,  was  sufficient  to  pass  the  copyhold. 

Lox'd  Hardwicke  declared  his  opinion,  that  the  trust 
of  these  copyholds  would  pass,  without  a  surrender,  to 
the  uses  of  the  will.     There  had  been  several  cases  so 
Infra,  c.  5.        determined,  but  particularly  Tuffnell  v.  Page.   Because 
t^II^I  Ve^s!i2i    ^^^^  surrender  must  be  by  the  person  who  had  the  legal 
estate ;  and  when  there  was  no  legal  estate  in  the  party 
who  had  the  beneficial  interest,  it  might  pass  by  a 
will,  as  well  as  other  lands.     But  in  the  case  of  a  de- 
scent, the  person  so  taking  cannot  devise  without  a 
surrender. 
Doe  V.Vernon,       24.  Thomas  Earl  of  Strafford  surrendered  certain 
7  East,  8.        copyhold  estates  to  the  use  of  his  will ;  and  devised 
them  to  his  only  son  William  in  tail,  remainder  to  his 
three  daughters,  of  whom  Lady  Harriet  Vernon  was 
one,  in  fee.     Lady  Harriet  made  her  will  in  1779,  by 
which  she  devised  all  her  real  estates  to  her  second 
son,  and  died  in  1786.     WiUiam  Earl  of  Straftbrd  sur- 
vived her,  and  died  without  issue  in  1791 ;  having  been 
admitted.     Lady  Harriet  did  not  surrender  her  estate 
in  reversion  to  the  use  of  her  will ;  and  the  question 
was,  whether  it  passed  by  it. 

It  was  contended  on  behalf  of  the  devisee, — i.  That 
the  legal  estate  in  a  copyhold  surrendered  to  the  use  of 
a  will,  remained  in  the  surrenderor,  and  on  his  death 
descended  to  his  heir,  till  admittance  of  some  .person, 
having  relation  to  that  surrender,    ii.  That  the  interest 
taken  by  the  party  named  as  devisee  was,  till  admit- 
tance, an  equitable  interest  only;  and  that  such  was 
the  interest  which  Lady  Harriet  had  as  devisee  in  re- 
mainder. Earl  William  never  having  been  admitted. 
III.  That  Lady  Harriet  might  devise  such  her  equitable 
interest,  without  any  surrender.     The  Court  of  King's 
Bench  held,  that  the  devisee  of  Lady  Harriet,  though 
admitted,  could  not  recover  against  her  heir  at  law, 
who  had  also  been  admitted,  in  ejectment.     If  he  had 
any  title,  it  was  in  equity. 
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25.  It  was  ruled  by  Lord  Talbot,  that  where  a  copy-  ?-'"s  v- '^'"f. 

*'        ^  *^  •'       5  p.  Wms.  6d9, 

holder  has  mortgaged  his  copyhold,  and  the  mortgagee 
is  admitted ;  the  mortgagor,  not  having-  the  legal  estate  Macnamara 
of  the  copyhold  in  him,  has  no  estate  that  he  can  sur-  iBro. r. 48i. 
render;  and  therefore  may  devise  the  copyhold  pre-  ^'^' 
mises  without  any  surrender. 

26.  An  opinion  formerly  prevailed  that  a  devise  alone  But  an  equita- 

,,-,  ..f.  .  111^'^  entail  is  not 

would  bar  the  entail  or  a  trust  estate  in  a  copyhold,  barred  by  a  wiu. 
without  a  surrender ;  which  was  probably  adopted  on 
the  authority  of  the  following  case. 

27.  A.  was  tenant  in  tail  of  the  trust  of  a  copyhold,  otway  v. 

.  1  J  '    Hudson, 

With  remainder  to  J.  S.,  and  requested  the  trustees  to  2Vern.  583. 
surrender  to  him  in  tail ;  which  they  refusing,  he  brought 
a  bill  to  compel  them  ;  and  they  put  in  their  answers. 
Then  A.  died ;  but,  pending  the  suit,  he  went  to  the 
lord's  court  and  desired  to  be  permitted  to  surrender, 
Avhich  was  refused,  because  the  legal  estate  was  in  the 
trustees ;  vipon  which  A.  made  his  will,  and  devised  the 
premises  to  his  wife. 

Lord  Cowper  decreed  the  estate  to  go  according  to 
the  will,  there  having  been  no  laches  in  the  testator: 
and  he  having  devised  the  estate  to  the  uses  and  pur- 
poses in  his  will,  his  Lordship  conceived  that  was  suf- 
ficient to  bar  the  entail  of  a  trust. 

28.  The  decision  in  the  above  case  appears  to  have 
been  founded  on  the  circumstance  that  the  person  en- 
titled to  the  entailed  trust  estate  had  done  every  thing 
in  his  power  to  procure  the  legal  estate  ;  and  therefore 
does  not  establish  any  general  principle  :  and  it  is  now 
understood  that  an  equitable  estate  tail  in  a  copyhold 
must  be  barred  in  the  same  manner  as  a  legal  one. 

29.  Thus  in  a  modern  case,  where  it  was  contended  Rose  v.  Lowe, 
by  the  counsel,  that  the  equitable  entail  of  copyholds  46i.^"" 
might  be  barred  by  a  mere  devise ;  Lord  Loughborough 

said — "  Now,  though  it  is  true  that  the  devise  of  an 
equity  in  a  copyhold  requires  no  surrender,  yet  that  is 
where  the  testator  has  a  devisable  estate :  the  entail 
must  first  be  barred  ;  the  party  must  have  done  some 
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antecedent  act,  to  enable  him  to  devise.    Here  no  such 
thing  was  done,  and  the  will  of  T.  W.  H.  did  not  ope- 
rate long ;  there  was  no  length  of  possession  against 
the  entail,  on  which  to  presume  a  surrender." 
Who  may  de-         30.  All  thosc  who  arc  capable  of  devising  freehold 

vise  copyholds.  ,  ,.  „  i      i  i      i  •^^       ^      , 

estates  may  also  dispose  or  copyholds  by  will ;  but  a 
■  married  woman  cannot  give  a  copyhold  estate  by  will. 
And  where  a  woman  surrendered  to  the  use  of  her  will, 
and  afterwards  married,  it  was  held  that  the  surrender 
was  suspended  during  the  marriage  ;  and  that  a  dispo- 
sition by  will  of  the  copyhold  by  the  wife  was  void ; 
notwithstanding  that  by  articles,  previous  to  the  mar- 
riage, the  husband  had  agreed  that  she  should  have 
power  to  devise  it. 
George^v.  —  31,  Ann  Tliombury,  widow,  surrendered  a  copyhold 
to  the  use  of  her  will ;  soon  after  she  married ;  but  pre- 
vious thereto  she  entered  into  articles,  reciting  the  sur- 
render, and  that  the  intended  husband  agreed  that  she 
should  have  power  to  settle  her  estate,  or  to  devise  the 
same,  during  coverture,  without  his  contradiction.  The 
wife  made  her  will,  reciting  her  power  under  the  arti- 
cles ;  and  the  question  was,  whether  it  was  good. 

Lord  Ch.  J.  Willes  delivered  the  opinion  of  the  Court, 
and  laid  down  these  two  propositions :  i.  That  a  feme 
covert  could  not  make  a  will  of  lands,  ii.  That  the 
surrender  by  her  when  sole,  became  void  ;  or  at  least 
was  suspended  by  the  marriage.  As  to  the  first,  it  was 
contrary  to  the  34  &  35  Hen.  VHI.  that  a  feme  covert 
should  make  a  will ;  for  by  that  statute,  wills  made  by 
feme  coverts  were  void  in  law.  But  it  was  argued  that 
the  consent  of  the  husband,  by  the  articles,  gave  her  the 
power  of  devising,  though  by  law  she  could  not  other- 
wise do  it ;  and  many  cases  were  cited  to  prove  this 
doctrine,  but  they  were  all  cases  of  Avills  of  personal 
estate,  made  by  virtue  of  such  agreement ;  and  there 
could  be  no  doubt  but  the  husband  might  give  her  a 
power  to  dispose  of  her  personal  estate,  because  by  the 
marriage  he  had  the  sole  property  in,  and  power  over 
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it ;  but  it  was  otherwise  of  lands  of  inheritance,  belong- 
ing to  the  wife  ;  and  he  could  not  give  her  such  a  power 
to  make  a  will,  in  prejudice  of  her  heir  at  law.  Judg- 
ment that  the  will  was  void. 

32.  Not  only  estates  in  possession,  but  also  estates  what  estate  in 
in  remainder  and  reversion  in  a  copyhold  may  be  de-  bedem°ed.™^^ 
vised.     And  in  the  case  of  a  joint  tenancy,  the  surren- 
der of  one  of  the  joint  tenants  to  the  use  of  his  will, 
operates  as  a  severance  of  the  joint  tenancy. 

33.  Thus  Lord  Coke  says,  if  two  joint  tenants  be  of  i  inst.  59.  &. 

Porter  v. 

copyhold  lands  in  fee,  and  the  one  out  of  Court,  accord-  Porter, 
ing  to  the  custom,  surrenders  his  part  to  the  use  of  his  '°'  ^' 
will,  and  devises  it  to  a  stranger  in  fee,  and  dies,  and 
at  the  next  Court  the  surrender  is  presented ;  by  the 
surrender  and  presentment  the  jointure  was  severed, 
and  the  devisee  ought  to  be  admitted  to  the  moiety  of 
the  land ;  for  now  by  relation  the  estate  of  the  land 
was  bound  by  the  surrender. 


CHAP.  V. 


Solemnities  7iecessary  to  a  Devise. 


1.  Statute  of  Frauds. 

2.  What  is  required  by  this  Sta- 

tute. 

3.  Writing. 
Signing. 
Attestation  hj  Witnesses. 

21.    Who  ought  to  see  the  whole 
Will. 

23.  And  must  attest  in  the  pre- 
sence of  the  Testator. 
But  may  attest  at  different 

Times. 
Wills  and  Codicils  need  not 
be  separately  attested. 

44.   Who  7nay  be  Witnesses. 

50.  Publication. 

53.  A    Person    cannot   empower 
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himself   to  give   Lands  by 
Will  not  duly  attested. 

55.  Wills    charging    Lands    are 

within  the  Statute. 

56.  But  not  Codicils  giving  Ze- 

gacies. 
61.  Devises  of  Trust  Estates  are 

within  the  Statute. 
63.  And  also  of  Mortgages  and 

Equities  of  Redemption. 
65.  But  not  Wills  of  Copyholds. 
72.   Or  of  Terms  for  Years. 
74.  Except   Terms   attendant  on 

the  Inheritance. 

76.  Wills  made  abroad  within  the 
Statute. 

77.  A  Devise  of  Lands  may  be 
proved  in  Chancery. 
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Statute  of 
frauds. 


What  IS  re- 
quired by  this 
statute. 


Writing. 


Section  1. 

As  the  statutes  of  wills  did  not  require  any  precise 
form  or  ceremony  in  a  devise  of  lands,  but  only  that  it 
should  be  in  writing ;  and  as  lands  devisable  by  custom 
would  pass  by  a  will  made  by  parol  only,  an  infinite 
number  of  frauds  were  thereby  committed.  To  remedy 
these,  it  was  enacted  by  the  statute  29  Cha.  II.  c.  3.  §  5., 
usually  called  the  Statute  of  Frauds,  "  That  all  devises 
and  bequests  of  any  lands  or  tenements,  devisable  either 
by  force  of  the  statute  of  wills,  or  by  this  statute,  or  by 
force  of  the  custom  of  Kent,  or  the  custom  of  any 
borough,  or  any  other  particular  custom,  shall  be  in 
writing,  and  signed  by  the  party  so  devising  the  same, 
or  by  some  other  person  in  his  presence,  and  by  his 
express  directions;  and  shall  be  attested  and  sub- 
scribed, in  the  presence  of  the  said  devisor,  by  three  or 
four  credible  witnesses ;  or  else  they  shall  be  utterly 
void,  and  of  none  effect." 

2.  In  consequence  of  this  statute,  the  following  cir- 
cumstances are  now  absolutely  necessary  to  the  validity 
of  a  devise,  i.  That  it  be  written,  ii.  That  it  be  signed 
by  the  party  himself,  or  by  some  other  in  his  presence, 
and  by  his  express  directions,  in.  That  it  be  attested  by 
three  or  four  witnesses,  in  the  presence  of  the  testator. 

3.  A  devise  of  lands  or  tenements  must  be  reduced 
into  writing  in  the  lifetime  of  the  devisor ;  for  it  is  not 
sufficient  that  it  be  put  into  writing  after  his  death, 
being  first  declared  by  words  only,  for  then  it  is  but  a 
nuncupative  will. 

4.  It  is  not  material  upon  what  matter  or  stuff,  whe- 
ther paper  or  parchment ;  or  in  what  language,  whether 
English,  Latin,  French,  &c.  or  in  what  kind  of  hand- 
writing or  character,  a  devise  is  written,  so  that  it  be 
fair  and  legible,  and  the  meaning  be  sufficiently  appa- 
rent. Neither  is  it  material  whether  it  be  v\aitten  at 
large,  or  by  notes  usual  or  unusual;  or  whether  sums 
of  money  given  be   expressed  at  full  length,  or  in 
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figures,  provided  it  be  free  from  all  doubt  and  am- 
biguity. 

5.  Thus  where  a  will,  in  which  legacies  charged  on  Masters  v. 
lands,  were  written  in  figures,  was  scarcely  legible ;  it  i  f.  wms. 
was  referred  to  a  master  to  examine  and  see  what  never  '^'^^' 
those  legacies  were ;  and  he  was  directed  to  call  to  his 
assistance  j^ersons  skilled  in  the  art  of  writing. 

6.  A  will  may  be  written  at  several  times,  and  on  i  show.  r.  66.. 
several  sheets  of  paper,  unconnected  with  each  other ; 
although  the  proper  mode,  where  a  will  is  written  on 

several  sheets  of  paper,  is,  to  join  them  together  by 
means  of  a  piece  of  tape  sealed. 

7.  The  next  circumstance  necessary  to  the  validity  sisning. 
of  a  devise  of  lands  is,  that  it  be  signed  by  the  devisor, 

or  by  some  other  person,  in  his  presence,  and  by  his 
direction.  The  latter  part  of  tliis  clause  was  inserted 
for  the  benefit  of  those  persons  who,  from  sickness  or 
some  other  misfortune,  should  be  incapable  of  writing 
their  names,  or  making  their  marks.  And  where  a 
will  is  written  on  several  sheets  of  paper,  it  is  the  usual 
practice  for  the  testator  to  sign  each  page. 

8.  The  framers  of  the  statute  of  frauds  chose  sign-  Giib.  r.  261. 
ing,  rather  than  sealing  and  delivery,  the  solemnities 
required  in  deeds,  because  seals,  though  formerly  a 

great  mark  of  distinction  in  families,  were  much  dis-  * 

used  when  this  statute  was  made,  and  people  sealed 
with  any  seal ;  so  that  signing,  as  used  in  the  Roman 
law,  was  preferred. 

9.  If  the  testator's  name  be  written  by  himself  in 
any  part  of  a  will,  either  at  the  beginning  or  at  the 
end,  it  will  be  considered  as  a  sufficient  signing  within 
the  statute. 

10.  A  person  wrote  his  will  with  his  own  hand,  Lemayne, 
beginning  thus,  "  I  John  Stanley  make  this  my  last  s'LeTi?' 
will  and  testament ;"  and  put  his  seal,  but  did  not  sub- 
scribe his  name  to  it.     This  was  adjudged  to  be  a  good 

will ;  for  being  written  by  himself,  and  his  name  in 
the  will,  it  was  a  sufficient  signing  within  the  statute ; 
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which  did  not  appoint  where  the  will  should  be  signed, 
at  the  top,  bottom,  or  margin ;  and  therefore  a  signing 
in  any  part  was  sufficient.  And  three  of  the  Judges 
were  of  opinion  that  the  putting  his  seal  had,  of  itself^ 
been  a  sufficient  signing  within  the  statute  of  frauds ; 
for  signum  was  no  more  than  a  mark  that  it  was  his  will. 

11.  The  position  laid  down  in  the  preceding  case, 
that  sealing  a  will  is  a  sufficient  signing  within  the 
statute  of  frauds,  is  very  doubtful :  for  although  Sir 
J.  Strange  reports,  that  in  13  Geo.  I.,  on  an  issue 
directed  out  of  Chancery,  of  devisavit  vel  non,  the  Chief 
Justice  ruled,  that  sealing  a  will  was  a  signing  within 
the  statute  of  frauds ;  yet  in  a  subsequent  case,  25 
Geo.  II.,  it  was  said  by  Lord  Ch.  B.  Parker,  Baron 
Clive,  and  Baron  Smytlie  {ahsente  Legge),  that  the 
opinion  advanced  in  3  Lev.  1 .,  that  sealing  was  a  suffi- 
cient signing,  was  a  strange  doctrine  ;  for  if  it  were  so, 
it  would  be  very  easy  for  a  person  to  forge  any  man's 
will,  by  only  forging  the  names  of  any  three  obscure 
persons,  as  there  would  be  no  occasion  to  forge  the 
testator's  name :  and  the  Barons  said,  if  the  same  should 
come  in  question  again,  they  should  not  hold  that  seal- 
ing a  will  only,  was  a  sufficient  signing  within  the. 
statute. 

12.  The  want  of  signing  all  the  sheets  of  a  will  can- 
not be  supplied ;  so  that  although  the  devisor  should 
intend  to  sign  the  remaining  sheets,  but  becomes  inca- 
pable of  doing  it  by  sickness,  such  an  execution  will 
not  be  deemed  sufficient. 

13.  A  will  was  prepared  and  written  on  five  sheets 
of  paper,  and  a  seal  affixed  to  the  last,  and  also  the  form 
and  attestation  written  on  it.  The  will  was  then  read 
over  to  the  testator  in  the  presence  of  three  witnesses, 
who  afterwards  subscribed,  and  the  testator  set  his 
mark  to  the  first  two  sheets  in  their  presence,  and 
attempted  to  set  it  to  the  third ;  but  being  unable,  from 
the  weakness  of  his  hand,  he  said,  "  I  cannot  do  it, 
but  it  is  my  will."    After  this  the  three  witnesses  went 
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away,  being  desired  to  come  again.     The  testator  died 
without  setting  his  mark  to  the  last  three  sheets. 

Lord  Mansfield  said,  the  will  was  not  duly  executed ; 
for  when  the  testator  signed  the  first  two  sheets,  he  had 
an  intention  of  signing  the  other  sheets,  but  was  not 
able ;  he  therefore  did  not  mean  the  signature  of  the 
first  two  sheets  as  a  signature  of  the  whole  will :  there 
never  was  a  signing  of  the  whole.  The  Court,  to  be 
sure,  would  lean  in  support  of  a  fair  will,  and  not  de- 
feat it  for  a  slip  in  form,  where  the  meaning  of  the 
statute  had  been  complied  with  ;  but  here  there  was  no 
room  for  presumption.  Adjudged  that  the  will  was 
not  duly  executed. 

14.  The  third  circumstance  required  by  the  statute  Attestation  by 

,  witnesses. 

of  frauds  to  the  validity  of  a  devise  is,  that  it  should  be 
attested  and  subscribed,  in  the  presence  of  the  testator, 
by  three  or  four  witnesses.  In  this  instance  the  statute 
adopts  the  mode  prescribed  by  the  civil  law,  in  testa- 
mentis  solemnibus,  not  as  laid  down  in  Justinian's  Insti-  ciib.  R.  261. 
tutes,  but  as  reformed  by  the  code  in  the  novels ;  and 
the  evil  meant  to  be  remedied  by  the  makers  of  the 
statute  of  frauds  was,  the  secret  and  private  manner  in 
which  wills  were  formerly  executed. 

15.  Where  the  testator  owns  his  handwriting  before 
the  witnesses,  it  is  sufficient,  though  they  do  not  see 
him  sign  his  name. 

16.  Thus  in  proving  a  devise  of  lauds  in  the  Court  stonehouse 

V  KvclvTi 

of  Chancery,  the  evidence  was  full  that  the  three  wit-  3P.Wms!254. 
nesses  did  subscribe  their  names  in  the  presence  of  the 
testatrix  ;  one  of  them  however  said  he  did  not  see  the 
testatrix  sign,  but  that  she  owned,  at  the  time  when  the 
witnesses  subscribed,  that  the  name  signed  to  the  will 
was  her  own  handwriting;  which  Sir  J.  Jekyll  held, 
without  all  doubt,  to  be  sufficient. 

17.  On  a  bill  to  establish  a  will  against  an  heir  at  Grayson  v. 
law,  he  by  his  answer  made  a  doubt,  whether,  as  all  the  2  Vei.  254, 
witnesses  did  not  see  the  testator  sign,  this  was  a  good 
attestation  within  the  statute. 
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Lord  Hardwicke. — "  This  lias  been  vexata  questio  a 
great  while ;  whether  to  make  a  will  effectual,  accord- 
ing to  the  statute,  the  signing  of  the  testator  thereto 
should  be  in  the  presence  of  all,  or  indeed  of  any  of  the 
witnesses ;  or  whether  the  testator  s  acknowledging 
the  handwriting  to  that  will  to  be  his,  is  not  sufficient. 
It  is  insisted  that  the  word  attested,  superadded  to  sub- 
scribed, imports  they  shall  be  witnesses  to  the  very  act 
and.  factum  of  signing;  and  that  the  testator's  acknow- 
ledging that  act  to  have  been  done  by  him,  and  that  it 
is  his  handwriting,  is  not  sufficient  to  enable  them  to 
attest ;  that  is,  it  must  be  an  attestation  of  the  thing 
itself,  not  of  the  acknowledgment.  To  be  sure  it  must 
be  an  attestation  of  the  thing  in  some  sense ;  but  the 
question  is,  if  they  attest  upon  the  acknowledgment 
of  the  testator  that  it  is  his  handwriting,  whether  that 
is  not  an  attestation  of  the  act ;  and  whether  it  is  not 
to  be  construed  as  ai^reeable  to  the  rules  of  law  and 
evidence,  as  all  other  attestation  and  signing  might  be 
proved.  At  the  time  of  making  the  act  of  Parliament, 
and  ever  since,  if  a  bond  or  deed  is  executed  by  the 
person  who  signs  it,  afterwards  the  witnesses  are  called 
in,  and  before  those  witnesses  he  acknowledges  it  to  be 
his  hand ;  that  is  always  considered  to  be  a  signing  by 
the  person  executing,  and  is  an  attestation  of  it  by 

Ante,  §  10.  them.  The  case  of  Lemayne  v.  Stanley  is  an  express 
authority,  and  must  have  been  by  an  acknowledgment 
of  the  testator  s  hand :  no  answer  can  be  given  to  it, 
but  a  presumption  that  the  testator  might  write  the  will 
in  the  presence  of  the  three  witnesses ;  but  this  is  not 
a  natural  presumption ;  for  if  the  fact  were  so,  it  would 
have  been  found  by  the  jury,  as  it  would  have  put  it 
out  of  all  doubt.  Therefore,  on  the  penning  of  the  act, 
and  the  authorities,  my  opinion  is,  that  this  will  is  well 
executed ;  but  being  a  question  of  law,  if  the  heir  insists 
on  having  it  tried,  I  will  direct  a  trial."  A  trial  was  ac- 
cordingly directed. 

fve,';juf  fo.      ^^'  1'he  doctrine  here  laid  down  was  soon  after  fully 
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confirmed  by  a  determination  of  Lord  Hardwicke,  as- 
sisted by  Sir  Jolm  Strange,  Lord  Ch.  J.  Willes,  and 
Lord  Ch.  B.  Parker,  in  which  it  was  unanimously  re- 
solved, that  the  declaration  of  a  testator,  before  three 
witnesses,  that  a  paper  was  his  will,  was  equivalent  to  westbuchv. 
signing  it  before  them,  and  constituted  a  good  will  f ve"s!&' 
within  the  5th  section  of  the  statute  of  frauds.  ^-  ^^" 

19.  It  has  been  determined  in  a  late  case,  that  an  Harmon  v. 
attestation  of  a  devise,  by  the  witnesses  setting  their  g  verJun. 
marks  to  the  will,  was  good  within  the  statute  of  frauds.  ^^^'^^-  ^O'*- 

20.  It  has  also  been  determined,  that  it  is  not  neces-  Longchamp  v. 
sary  to  the  validity  of  the  execution  of  a  will  of  lands  puh.'n.  ii! 
by  a  blind  man,  that  it  should  be  read  over  to  him  in  ^^^' 

the  presence  of  the  attesting  witnesses. 

21.  The  witnesses  ought  to  see  the  whole  will,  for  if  who  ought  to 
they  only  see  the  last  sheet,  on  which  they  subscribe  wiii*^^  °^ 
their  names,  it  is  doubtful  whether  that  be  sufficient. 

The  presumption  however  is,  that  all  the  sheets  on 
which  a  will  is  written  are  in  the  room  where  the  wit- 
nesses attest,  unless  the  contrary  be  proved. 

22.  Sir  T.  Chitty  made  his  will,  consisting  of  two  Bond  v. 
sheets  of  paper,  all  in  his  own  handwriting,  and  signed  s'^Burl'irrs. 
his  name  at  the  bottom  of  each  page.     The  sentences  i  Black.  R.4or. 
and  words  were  so  connected  from  the  bottom  of  each 

page  to  the  top  of  the  next,  and  particularly  from  the 
fourth  side  of  the  first  sheet  to  the  first  side  of  the 
second  sheet,  that  they  were  imperfect  and  nonsensical 
if  read  apart,  but  clear  and  intelligible  when  read  toge- 
ther. He  also  made  a  codicil  in  like  manner  on  a 
single  sheet.  The  testator  then  called  in  Francis  Hard- 
ing, showed  him  both  sheets  of  the  will,  and  his  signa- 
ture to  every  page,  told  him  that  was  his  will,  and  also 
showed  him  the  codicil,  and  desired  him  to  attest  both, 
which  he  did  on  the  last  sheet  of  the  will,  and  on  the 
codicil,  in  the  presence  of  the  testator,  and  then  left  the 
room.  John  Vaughan  and  John  Leyland  came  in  im- 
mediately afterwards ;  the  testator  showed  them  the 
codicil,  and  the  last  sh^^t  of  the  will,  and  sealed  them 
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in  their  presence ;  took  each  of  them  up,  and  severally 
delivered  them  as  his  act  and  deed.  These  witnesses 
then  attested  the  same  in  the  testator  s  presence,  but 
never  saw  the  first  sheet  of  the  will,  nor  was  it  produced 
to  them,  nor  was  the  same  or  any  other  paper  on  the 
table.  After  the  testator's  death  both  sheets  of  paper 
were  found  in  his  bureau,  not  pinned  together,  but 
wrapped  up  together  with  the  codicil  in  one  piece  of 
paper.  The  question  was,  whether  the  will  was  duly 
attested,  according  to  the  statute  of  frauds. 

The  case  was  several  times  argued  before  all  the 
Judges  in  the  Exchequer  Chamber ;  and  Lord  Mans- 
field acquainted  the  bar,  that  there  had  been  a  confer- 
ence among  all  the  Judges,  except  Mr.  Baron  Adams, 
who  was  out  of  town,  upon  this  case,  which  was  an  ami- 
cable suit,  to  try  the  real  merits  of  the  question.  It 
occurred  to  the  Judges,  that  the  way  in  which  the  par- 
ties had  put  the  case  did  not  go  to  the  whole  merits, 
because  if  the  first  sheet  was  in  the  room  at  the  time 
when  the  latter  sheet  was  executed  and  attested,  there 
would  remain  no  doubt  of  its  being  a  good  will,  and  a 
good  attestation  of  the  whole  will ;  but  if  the  first  sheet 
was  not  then  in  the  room,  a  doubt  might  arise  whether 
it  was,  or  was  not,  a  good  attestation,  as  to  the  real 
estate.  However,  no  opinion  was  given  or  formed  by 
the  Judges  upon  such  doubt  which  might  so  arise,  if  it 
should  appear  that  in  fact  the  first  sheet  was  not  then 
in  the  room.  A  will  properly  attested  might,  by  refer- 
ence to  another  instrument,  establish  particular  clauses, 
so  ascertained  by  a  clear  reference,  as  strongly  as  if 
the  clauses  so  referred  to  had  been  repeated  in  the  will 
verbatim ;  and  there  were  references  in  this  will  from 
one  part  to  another.  Every  presumption  ought  to  be 
made  by  a  jury  in  favour  of  such  a  will,  when  there  was 
no  doubt  of  the  testator's  intention.  It  was  not  neces- 
sary that  the  witnesses  should  attest  in  the  presence  of 
each  other,  or  that  the  testator  should  declare  the 
instrument  he  executed  to  be  his  will ;  or  that  the  wit- 
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nesses  should  attest  every  page,  folio,  or  sheet ;  or  that 
they  should  know  the  contents ;  or  that  each  folio, 
page,  or  sheet  should  be  particularly  shown  to  them. 
This  had  been  settled :  but  the  fact  whether  the  first 
sheet  of  the  will  was  or  was  not  in  the  room,  at  the 
time  of  the  executing  and  attesting  the  latter,  might 
be  material  to  be  kno\vn ;  if  it  was,  the  jury  ought  to 
find  for  the  will  generally;  and  they  ought  to  find  all 
things  favourable  to  the  will.  If  it  was  doubtful  whe- 
ther the  first  sheet  v/as  then  in  the  room  or  not,  they 
all  thought  the  circumstances  sufficient  to  presume 
that  it  was  in  the  room,  and  that  the  jury  ought  to  be 
so  directed :  but  upon  a  special  verdict  nothing  could 
be  presumed ;  therefore  they  were  all  of  opinion  that 
it  ought  to  be  tried  over  again  ;  and  if  the  jury  should 
be  of  opinion  that  it  was  then  in  the  room,  they  ought 
to  find  for  the  will  generally ;  and  they  ought  to  pre- 
sume, from  the  circumstances  proved,  that  the  will 
was  in  the  room. 

'  23.  The  statute  expressly  requires  that  the  witnesses  And  must  at- 
should  attest  and  subscribe  the  will  in  the  presence  of  senceVfthe"' 
the  testator,  lest  another  will  should  be  substituted  T^T^'   ,.«• 

■'  Lord  Kancline 

instead  of  the  real  one.  -  v.Parkyns, 

6  Dow.  202. 

24.  Thus  where  a  person  subscribed  his  will  in  the  Broderick  v. 
presence  of  three  witnesses,  who,  for  the  ease  of  the  ip.wms'.239. 
testator,  went  down  into  another  room,  and  subscribed 

it  there,  it  was  held  to  be  void. 

25.  But  if  there  be  a  possibility  of  the  testator's 
seeing  the  witness  attest,  it  will  be  sufficient,  unless 
the  contrary  is  proved. 

26.  A  testator  desired  the  witnesses  to  go  into  ano-  shires  v. 
ther  room,  seven  yards  distant,  to  attest  his  will,  in  saK'gs. 
which  there  was  a  window  broken,  through  which  the  \lf'  ^^'^' 
testator  might  see  them :  and  it  was  held  that  this  will 

was  well  attested,  according  to  the  statute  ;  for  it  was 
sufficient  that  the  testator  might  see  the  witnesses,  and 
not  necessary  that  he  should^^actually  see  them ;  for 
in  that  case,  if  a  man  should  turn  his  back,  or  look 
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another  way,  it  would  vitiate  the  will.     So  if  the  tes- 
tator, being  sick,'  should  be  in  bed  with  the  curtains 
closed. 
Longford  27.  Thcrc  were  four  witnesses  to  a  will,  one  of  whom 

IP. wms. 740.  was  gouc  bcyond  sea ;  two  of  them  swore  that  they 
saw  the  will  executed  by  the  testatrix,  and  that  they 
subscribed  the  same  in  her  presence  :  the  third  swore 
that  he  subscribed  the  will  as  a  A\dtness  in  the  same 
room,  and  at  the  request  of  the  testatrix. 

Lord  Cowper  doubted  as  to  the  proof  of  the  execu- 
tion of  the  will ;  and  the  matter  coming  on  again  before 
Lord  Macclesfield,  he  observed,  i.  That  the  proper 
way  of  examining  a  ^vitness  to  prove  a  will  of  land  was, 
that  the  witness  should  not  only  prove  the  execution 
of  the  will  by  the  testator,  and  his  own  subscribing  it, 
but  likewise  that  the  rest  of  the  witnesses  subscribed 
their  names  in  the  presence  of  the  testator ;  and  then 
one  witness  proves  the  full  execution  of  the  will,  since 
he  proves  that  the  testator  executed  it,  and  also  that 
the  three  witnesses  subscribed  it  in  his  presence,  ii.  He 
held  that  the  bare  subscribing  of  the  will  by  the  wit- 
nesses in  the  same  room,  did  not  necessarily  imply  it 
to  be  in  the  testator  s  presence,  for  it  might  be  in  a 
corner  of  the  room,  in  a  clandestine  fraudulent  way ; 
and  then  it  would  not  be  a  subscribing  by  the  witnesses 
in  the  testator  s  presence,  merely  because  in  the  same 
room.  But  it  being  sworn  by  the  witness  that  he  sub- 
scribed the  will  at  the  request  of  the  testatrix,  and  in 
the  same  room,  this  could  not  be  fraudulent;  and 
therefore  the  will  was  well  executed. 
Cassonv.  28.  A  marHcd  woman  having  a  power  to  make  a 

R.  99.  *  ^'^'  writing  in  the  nature  of  a  will,  ordered  a  will  to  be  pre- 
pared, and  went  to  an  attorney's  office  to  execute  it ; 
but  being  asthmatic,  and  the  office  very  hot,  she  retired 
to  her  carriage,  to  execute  the  will,  the  witnesses  at- 
tending her;  who,  after  having  seen  her  execute  it, 
returned  into  the  office  to  attest  it,  and  the  carriage 
was  put  back  to  the  window  of  the  office,  through 
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which,  it  was  sworn  by  a  person  who  was  in  the  car- 
riage, that  the  testatrix  might  see  what  passed.  Imme- 
diately after  the  attestation  the  witnesses  took  the  will 
to  her,  which  she  folded  up,  and  put  into  her  pocket. 
It  was  decreed  that  the  will  was  well  attested. 

29.  Although  the  witnesses  to  a  will  must  subscribe 
it  in  the  presence  of  the  testator,  yet  the  statute  of 
frauds  does  not  require  that  this  circumstance  should 
be  taken  notice  of  in  the  attestation ;  and  whether 
inserted  or  not,  the  fact,  if  denied,  must  be  left  to  the 
jury ;  for  neither  the  insertion  nor  omission  of  this  cir- 
cumstance is  conclusive. 

30.  In  ejectment  by  an  heir  at  law,  the  question  for  Hands  v. 
the  opinion  of  the  Court  was,  if  it  should  be  left  to  a  com?R.  sso. 
jury  to  determine,  whether  the  witnesses  to  a  will,  ^inesR.i. 
being  all  dead,  set  their  names  in  the  presence  of  the 
testator ;  and  this  merely  upon  circumstances,  without 

any  positive  proof. 

The  Court  said,  this  was  a  matter  fit  to  be  left  to  a 
jury.  The  witnesses,  by  the  statute  of  frauds,  ought 
to  set  their  names  as  witnesses  in  the  presence  of  the 
testatrix ;  but  it  was  not  required  by  the  statute  that 
this  should  be  taken  notice  of  in  the  subscription  to 
the  will ;  and  whether  inserted  or  not,  it  must  be 
proved ;  if  inserted  it  did  not  conclude,  but  it  might 
be  proved  contra,  and  the  verdict  might  find  it  contra. 
Then,  if  not  conclusive  when  inserted,  the  omission 
did  not  conclude  it  was  not  so ;  and  therefore  must  be 
proved  by  the  best  proof  which  the  nature  of  the  thing 
would  admit  of.  In  case  the  witnesses  were  dead, 
there  could  not  probably  be  any  express  proof,  since, 
at  the  execution  of  wills,  few  were  present  but  the 
devisor  and  the  witnesses.  Then,  as  in  other  cases, 
the  proof  must  be  circumstantial ;  and  here  were  cir- 
cumstances. I.  Three  witnesses  had  set  their  names, 
and  it  must  be  intended  that  they  did  it  regularly. 
II.  One  witness  was  an  attorney  of  good  character,  and  , 

might  be  presumed  to  understand  what  ought  to  be 
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done,  rather  than  the  contrary;  and  there  might  be 
cn'cumstances  to  induce  a  jury  to  believe  that  the  wit- 
nesses set  their  hands  in  the  presence  of  the  testatrix, 
rather  than  the  contrary;  and  it  being  a  matter  of 
fact,  was  proper  to  be  left  to  them.  The  plaintiff  was 
nonsuited. 
Croft  V.  31.  The  same  question  arose  in  a  subsequent  case, 

2  sVa.'ii09.  on  a  trial  at  bar  in  ejectment.  The  defendant  made 
title  under  a  will,  the  attestation  of  which  was  in  these 
words,  "  Signed,  sealed,  published,  and  declared  as 
and  for  his  last  will  in  the  presence  of  us,  A.  B.  and  C." 
The  witnesses  were  all  dead,  and  their  hands  proved  in 
common  form.  It  was  objected  that  this  was  not  an 
execution,  according  to  the  statute  of  frauds  ;  and  the 
hands  of  the  witnesses  could  only  stand  as  to  the  facts 
they  had  subscribed  to ;  and  signing  in  the  presence 
of  the  testator  was  not  one. 

The  Court,  on  the  authority  of  Hands  v.  James,  said, 

it  was  evidence  to  be  left  to  a  jury  of  a  compliance  with 

all  the  circumstances.   A  verdict  was  given  for  the  will. 

But  m.y  attest       32.  By  thc  Romau  law,  it  was  necessary  that  all  the 

t^nfes."^"'       witnesses  should  be  present  at  the  same  time;  and 

some  doubts  were  formerly  entertained  whether  the 

same  circumstance  was  not  required  by  the  statute  of 

frauds ;  but  it  is  now  fully  settled,  that  although  the 

witnesses  attest  at  different  times,  yet  it  is  sufficient. 

Anon.  2  cha.        33.  A  w^ill  of  lauds  attcstcd  by  three  witnesses,  who 

Ca.  109.  .  ,  . 

at  several  times  subscribed  their  names,  at  the  request 
of  the  testator,  but  were  not  present  at  once  together, 
was  decreed  to  be  well  attested,  within  the  statute. 
Cook  V.  34.  On  a  bill  of  review  to  reverse  a  decree  of  Lord 

Free,  in  Cha.  Nottingham,  for  sale  of  lands,  subjected  by  a  will  to 
the  payment  of  debts.  The  will  was  written  in  the 
testator's  own  hand,  and  published  in  the  presence  of 
three  several  witnesses,  at  three  several  times,  and  they 
all  attested  it  in  his  presence.  One  of  the  objections 
to  the  decree  was,  that  it  was  no  good  will  within  the 
statute  of  frauds,  because  not  attested  by  all  the  wit- 
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nesses  at  one  time.  Lord  Keeper  Wright  held  a  pub- 
lication of  a  will  before  three  witnesses,  though  at  three 
several  times,  good  within  the  statute. 

35.  In  ejectment  a  special  verdict  was  found,  that  Jones  v.  Lake, 
a  testator  executed  his  will  in  the  presence  of  two  wit- 
nesses, who  attested  the  same  in  his  presence;  that 
four  years  after  the  testator  went  over  his  name  with  a 
pen  in  the  presence  of  a  third  witness,  who  subscribed 
his  name  in  his  presence,  and  at  his  request.  Mr.  Henley 
argued  for  the  heir  at  law,  that  the  statute  requiring 
three  M-itnesses  to  subscribe  in  the  testator's  presence, 
must  intend  they  should  be  all  present  together,  else 
there  was  not  that  degree  of  evidence  which  the  statute 
required ;  for  an  attestation  of  three  witnesses,  at  dif- 
ferent times,  had  only  the  weight  of  one  witness. 
Witnesses  to  a  will  not  only  attest  the  due  execution 
of  it,  but  likewise  the  capacity  of  the  testator  at  the 
time  of  execution.  A  man  might  be  sane  at  the  time 
when  two  of  the  witnesses  attest,  and  insane  when  the 
third  attests.  It  could  not  be  considered  as  a  will  till 
the  third  witness  had  signed  it,  for  that  completed 
the  act. 

Mr.  Banks  argued,  on  behalf  of  the  devisee,  that  a  will 
executed  in  the  presence  of  three  witnesses,  though 
they  attested  it  at  different  times,  was  good,  within  the 
statute  of  frauds ;  because  that  statute  did  not  require 
that  all  the  witnesses  should  be  present  at  the  same 
time.  The  requisites  under  the  statute  were,  that  the 
testator  should  sign,  in  the  presence  of  three  witnesses 
at  least,  and  that  they  should  attest  in  his  presence. 
It  would  therefore  be  adding  new  requisites,  which 
the  act  did  not  mention,  and  in  fact  making  a  new 
law  " 

Lord  Ch.  J,  Lee. — "  This  case  depends  on  the  words 
of  the  statute ;  the  requisites  in  the  statute  are,  that 
the  three  witnesses  should  attest  the  signing  of  the  tes- 
tator ;  but  it  does  not  direct  that  the  three  witnesses 
should  be  all  present  atthe  same  time.     There  has 
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been  no  determination  as  to  this  point.  In  the  case  of 
Cook  V.  Parsons,  the  testator's  signing  was  held  good, 
though  it  was  not  before  three  witnesses  at  the  same 
time ;  and  the  Court  only  doubted  -whether  the  tes- 
tator's barely  owning  the  subscription  to  be  his,  before 
one  of  the  witnesses,  was  good ;  but  there  was  no  doubt 
as  to  the  validity  of  the  will,  from  the  execution  at 
different  times.  Here  you  have  the  oaths  of  three 
attesting  witnesses ;  this  is  the  degree  of  evidence 
required  by  the  statute ;  and  the  same  credit  is  given 
to  three  persons,  at  three  different  times,  as  at  the  same 
time.  We  cannot  carry  the  requisites  further  than  the 
statute  directs ;  the  act  is  silent  as  to,_th-is-^iarticular ; 
it  would  therefore  be  making  a  new  requisite.  The 
signing  is  the  same  act  reiterated ;  the  testator  in  the 
principal  case  went  over  his  name  again,  and  declared 
it  to  be  his  last  will."  Judgment  against  the  heir 
at  law. 

36.  It  was  formerly  held  that  every  will  and  every 
codicil  must  be  separately  attested  by  three  witnesses ; 
for  the  attestation  of  two  witnesses  to  a  will,  and  of 
a  third  witness  to  a  codicil  annexed  to  such  will,  was 
held  insufficient ;  nor  could  the  attestation  of  a  codicil 
operate  in  any  case  as  the  attestation  of  a  will,  to  which 
it  was  declared  to  be  annexed. 

37.  A  person  made  his  will  in  writing,  by  which  he 
devised  lands,  and  sealed  and  published  it  in  the  pre- 
sence of  two  witnesses  only,  who  subscribed  it  in  his 
presence.  A  year  after,  he  caused  another  writing  to 
be  prepared,  which  recited  that  he  had  made  his  will, 
and  confirmed  it  in  all  things  ;  and  said,  "  and  my  Avill 
is,  that  this  codicil  be  taken  to  be  of  force,  and  part  of 
my  will." 

It  was  found  that  the  codicil  was  attested  by  two  wit- 
nesses, one  of  whom  was  witness  to  the  will,  the  other 
not ;  and  it  was  further  found,  that  the  codicil  was  dis- 
tinct from,  and  not  annexed  to  the  will. 

Lord  Ch.  J.  Holt  delivered  the  opinion  of  the  Court, 
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tliat  this  was  not  a  good  will  within  the  statute,  for 
want  of  three  attesting  witnesses.  The  codicil  would 
not  carry  the  land  without  the  will,  nor  the  will  without 
the  codicil.  And  the  three  witnesses  within  the  statute 
ought  to  be  witnesses  to  the  whole. 

38.  A  person  devised  freehold  lands  to  a  college,  by  am.  Cen. 
a  will  M^ritten  with  his  own  hand,  but  not  attested  by  Giib."Rr5. 
any  witness.     The  testator  afterwards  made  a  codicil,  ^^^^^- '"  ^^•• 
attested  by  four  witnesses,  wherein  he  recited  his  will. 

It  was  determined  that  the  attestation  of  the  codicil 
could  not  operate  so  as  to  render  the  will  valid ;  for 
the  codicil  might  be  executed  in  another  place,  and  the 
witnesses  might  not  either  see  or  know  any  thing  of 
the  will. 

39.  The  doctrine  laid  down  in  the  above  case,  ap- 
pears doubtful,  for  in  Ilabergham  v.  Vincent,  which 
will  be  stated  hereafter,  Mr.  J.  Wilson,  whom  Lord 
Loughborough  called  to  his  assistance,  is  reported  to 

have  said — "  I  believe  it  is  true,  and  I  have  found  no  2  v«j  Jun. 
case  to  the  contrary,  that  if  a  testator  in  his  will  refers  ^"^* 
expressly  to  any  paper  already  written,  and  has  so  3  Bur.  r. 
described  it,  that  there  can  be  no  doubt  of  the  identity,  ^^'^' 
and  the  will  is  executed  in  the  presence  of  three  wit- 
nesses, that  paper  makes  part  of  the  will,  whether 
executed  or  not ;  and  such  reference  is  the  same  as  if 
he  had  incorporated  it ;  because  words  of  relation  have 
a  stronger  operation  than  any  other.     As  Lord  Coke 
says,  in  his  comment  on  Littleton,  where  Littleton  is 
speaking  of  the  word  heirs  being  necessary  to  raise  an 
estate  of  inheritance,  Lord  Coke  makes  this  exception ; 
if  A.  enfeoff  B.  and  his  heirs,  and  B.  enfeoffs  A.  in  as 
full  and  ample  a  manner  as  A.  has  enfeoffed  him,  that 
will  give  the  inheritance,  without  the  word  heirs  ;  and 
it  shall  have  effect  by  relation." 

40.  Where  a  codicil  is  written  on  the  same  sheet  of 
paper  with  a  will,  the  attestation  of  the  codicil  by  three 
witnesses  estabhshes  the  will,  though  such  will  be  not 
duly  attested. 
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De  Bathe  41.  Sir  Jamcs  de  Bathe  by  his  will,  attested  by  only 

16  Ve?i()7.  one  witness,  appointed  Lord  Fingall  and  Mr.  Cruise  to 
be  guardians  to  his  children.  By  a  codicil  written  on 
the  same  slieet  of  paper,  the  testator  expressed  him- 
self in  the  following-  manner : — "  I  do  hereby  malve 
and  declare  this  to  be  a  codicil  to  my  will  hereunto  an- 
nexed, in  which  said  will  I  am  disposed  to  make  some 
alterations."  He  then  made  alterations  as  to  legacies, 
and  concluded  thus :  '^  and  in  all  other  respects  con- 
firm my  said  will  hereunto  annexed."  The  codicil  was 
attested  by  three  witnesses. 

Mr.  Alexander  contended,  on  behalf  of  the  guar- 
dians, that  this  appointment  was  clearly  sufficient.  The 
effect  of  a  codicil,  on  the  same  sheet  of  paper  with  the 
will,  expressly  referring  to  it,  as  annexed,  and  confirm- 
ing it  in  all  respects,  except  as  to  the  alteration  of 
some  legacies,  being  a  re-execution  and  re-publication, 
as  it  would  be  in  the  case  of  a  devise  of  land,  there 
being  no  difference  in  this  respect  between  the  two 
statutes. 

Sir  W.  Grant,  M.  R.  held  clearly  that  the  appoint- 
ment of  guardians  was  good ;  the  codicil,  attested  by 
three  witnesses,  adopting  the  will,  and  amounting  to  a 
1  Ves.  &         re-execution  and  republication ;  and  a  devise  of  land 
by  the  will  would  have  been  made  good  by  the  codicil. 
42.  If  a  will  be  made  at  several  times,  although  the 
parts  be  distinct,  and  separately  signed  by  the  testator ; 
yet  if  it  appear  from  circumstances  to  have  been  the 
intention  of  the  testator  that  both  instruments  should 
constitute  but  one  will,  and  not  a  will  and  a  codicil,  an 
attestation   of  the  last  part  by   three  witnesses   will 
amount  to  an  attestation  of  the  whole. 
Carlton  V.  43.  J.  Griffin,  on  the  2d  May,  1752,  wrote  upon  a 

1  Bur"  549.  shcct  of  paper,  with  his  own  hand,  as  follows  : — "  Know 
all  men  by  these  presents,  that  I  John  Griffin  make  the 
aforementioned  my  last  will  and  testament."  He  then 
proceeded  to  give  two  freehold  houses,  and  subscribe'd 
it;  but  there  was  no  witness.    In  January  1754  he 
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wrote  on  the  same  sheet  of  paper  the  following  words : 
"  Memorandum,  whereas  I  have  laid  out,  &c.  on  a 
lighter,  &c.  and  the  barge  called  The  Lemon,  &c.  all 
shall  be  at  my  wife's  disposal ;  and  this  not  to  disannul 
any  of  the  former  part  made  by  me,  the  2d  May  1752, 
except  that  my  wife  shall  not  be  liable  to  pay  to  my  son 
John,  &c.     Witness  my  hand,  John  Griffin." 

The  will  was  written  on  the  first  and  second  sides  of 
a  sheet  of  paper,  and  the  memorandum  was  begun 
either  upon  the  end  of  the  second,  or  the  beginning  of 
the  third,  and  written  upon  the  third  side  ;  and  all  the 
second  writing  related  only  to  the  personal  estate.  The 
testator  subscribed  this  in  the  presence  of  three  wit- 
nesses ;  then  he  took  the  said  sheet  of  paper  in  his 
hand,  and  declared  it  to  be  his  last  will  and  testament, 
in  the  presence  of  the  said  three  witnesses  ;  and  then 
delivered  it  to  them,  and  desired  they  would  attest  and 
subscribe  it  in  his  presence,  which  they  accordingly  did. 

The  question  was,  whether  this  will  was  duly  attested 
according  to  the  statute  of  frauds. 

Lord  Mansfield  said,  the  case  was  accurately  put ;  for 
it  was  not  stated  to  be  either  a  will  or  a  codicil,  but  a 
sheet  of  paper  written,  &c.  At  first,  in  1752,  the  tes- 
tator did  not  know  that  any  witnesses  were  necessary ; 
in  1754  he  had  found  they  were  necessary;  then  he 
made  a  subsequent  disposition,  which  was  a  memoran- 
dum to  be  added  to  it ;  but  he  did  not  call  it  a  codicil, 
nor  did  the  case  state  it  to  be  so.  He  plainly  considered 
the  whole  as  one  entire  disposition,  and  he  expressly 
declared  in  the  latter,  that  he  did  not  thereby  mean  to 
disannul  any  part  of  the  former  devise  or  dispositions. 
There  is  not  a  tittle  in  the  letter  that  relates  to  the  real 
estate ;  therefore  the  only  intent  of  having  the  three 
witnesses  was,  and  mu^  be,  to  authenticate  the  former. 
Then  the  publication  of  it  was,  as  of  a  will ;  he  took  up 
the  sheet  of  paper  and  said,  it  is  my  will ;  and  certainly 
he  did  not  mean  a  part  only,  but  the  whole  of  it ;  and 
he  desired  them  to  attest  it :  all  this  must  relate  to  the 
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whole  that  was  written  on  the  paper.     Adjudged  that 
the  will  was  duly  attested. 

44.  With  respect  to  the  persons  who  are  capable  of 
being  witnesses  to  a  devise,  the  statute  of  frauds  only 
mentions  the  word  credible ;  and  therefore  all  those 
who  are  capable  of  being  witnesses  in  any  other  mat- 
ter, may  also  be  witnesses  to  a  will.  The  Judges  were 
however  formerly  very  strict,  as  to  the  competency  of 
the  witnesses  to  a  devise  ;  for  neither  a  devisee,  legatee, 
or  creditor,  was  allowed  to  be  a  competent  witness  to 
a  devise. 

45.  This  occasioned  the  statute  25  Geo.  II.  c.  6.  by 
which  it  is  enacted, — §  1 .  "  That  if  any  person  attest 
the  execution  of  any  will  or  codicil,  to  whom  any  bene- 
ficial devise,  legacy,  estate,  interest,  gift,  or  appoint- 
ment, except  charges  on  lands,  tenements,  or  heredita- 
ments for  payments  of  any  debt  or  debts,  shall  be 
thereby  given  or  made ;  such  devise,  legacy,  estate, 
interest,  or  appointment  shall,  so  far  only  as  concerns 
such  person  attesting  the  execution  of  such  will  or 
codicil,  or  any  person  claiming  under  him,  be  utterly 
null  and  void ;  and  such  person  shall  be  admitted  as  a 
witness  to  the  execution  of  such  will  or  codicil." 

§  2.  "  In  case  by  any  will  or  codicil  any  lands,  tene- 
ments, or  hereditaments  shall  be  charged  with  any  debt 
or  debts ;  and  any  creditor,  whose  debt  is  so  charged, 
shall  attest  the  execution  of  such  will  or  codicil ;  every 
such  creditor,  notwithstanding  such  charge,  shall  be 
admitted  as  a  witness  to  the  execution  of  such  will  or 
codicil,  within  the  intent  of  the  said  act." 

§  6.  "  Provided  always,  that  the  credit  of  every  sucli 
witness  so  attesting  the  execution  of  any  will  or  codicil, 
in  any  of  the  cases  in  this  act  before  mentioned,  and 
all  circumstances  relating  thereto,  shall  be  subject  to 
the  consideration  and  determination  of  the  court  and 
the  jury,  before  whom  any  such  witness  shall  be  ex- 
amined, or  his  testimony  or  attestation  made  use  of;  or 
of  the  court  of  equity  in  which  the  testimony  or  attes- 
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tation  of  any  such  witness  shall  be  made  use  of ;  in  like 
manner  to  all  intents  and  purposes  as  the  credit  of  wit- 
nesses in  all  other  cases  ought  to  be  considered  and 
determined." 

46.  Two  celebrated  cases  have  been  decided  respect- 
ing the  competence  and  credibility  of  witnesses  to  a 

will.     The  first  is  that  of  Wyndam  v.  Chetwynd,  in  iBurr.R.4i4. 
the  Court  of  King's  Bench :  and  the  second  is  that  of 
Doe  ex  dem.  Hindson  v.  Kersey,  in  the  Court  of  Com- 
mon Pleas.     But  as  they  relate  to  wills  made  before 
this  statute,  it  is  unnecessary  to  state  them. 

47.  A  legatee  may  be  a  witness  against  a  will,  be-  oxendonv. 
cause  he  swears  against  his  own  interest,  and  so  is  the  sX"^69i. 
strongest  evidence. 

48.  An  infamous  person  is  not  a  competent  witness 

to  a  will ;  and  therefore  it  was  held,  in  a  modern  case,  Pendock  v. 

1  Till  .1^.1  Makender, 

that  a  person  who  had  been  convicted  of  stealmg  sheep  4  Bum's  ecc. 
was  not  a  competent  witness  to  a  will ;  for  it  was  the    ^^^' 
crime  that  created  the  infamy,  and  took  away  a  person's 
competency,  not  the  punishment. 

49.  An  estate  in  fee  on  the  determination  of  a  life  Hatfield  v. 
estate  was  devised  to  the  wife  of  A.  B.     A.  B.  v/as  one  5  b!  &  a.  539. 
of  the  three  witnesses  who  attested  the  will.     Testator  Dowsing,''* 
died  in  1779,  and  the  wife  of  A.  B.  in  1813,  before  the  ?  !,"•  ^P^- 

^  ^4  Burn's  Ecc. 

life  estate  was  determined.     A  case  was  sent  bv  the  Law,  97. 

Carthew  514. 

M.  R.  for  the  opinion  of  the  K.  B.,  and  they  certified  ' 

their  opinion  to  be  that  the  will  was  not  duly  executed, 
so  as  to  pass  real  estate  to  A.  B.'s  wife. 

50.  A  devise  must  also  be  published ;  that  is,  the  de~  PuWication. 
visor  must  do  some  act  from  which  it  can  be  concluded 

that  he  intended  the  instrument  to  operate  as  a  will  or 
devise.  And  Lord  Hardwicke  has  mentioned  a  case  3  Atk.  i6i . 
where,  upon  a  trial  at  bar  in  the  Court  of  K.  B.  the 
question  was,  whether  the  testator  had  published  his 
mil,  for  there  was  no  doubt  of  his  executing  it  in  the 
presence  of  three  witnesses,  or  of  their  having  at- 
tested it  in  his  presence  ;  which  showed  that  publica- 
tion was,  in  the  eye  of  the  law,  an  essential  part  of 
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the  execution  of  the  will,  and  not  a  mere  matter  of 
form.  > 

51.  The  words,  "  signed  and  published  by  the  said 
A.  B.  as  and  for  his  last  will  and  testament,"  are  a  suf- 
ficient publication ;  and  the  delivery  of  a  will,  as  a  deed, 
has  been  also  held  to  be  a  sufficient  publication. 

52.  A  will  was  delivered  by  a  testator  as  his  act  and 
deed ;  and  the  words  sealed  and  delivered  were  put 
above  the  place  where  the  witnesses  were  to  subscribe. 
It  was  adjudged  that  this  was  a  sufficient  publication. 

53.  It  has  been  held  in  several  cases,  which  will  be 
stated  hereafter,  that  where  a  person,  by  a  will  duly 
attested,  charged  his  lands  with  the  payment  of  his 
debts  and  legacies,  a  legacy  afterwards  given  by  a 
codicil,  not  duly  attested  according  to  the  statute  of 
frauds,  but  sufficient  to  pass  personal  estate,  would  be 
good.  From  which  it  was  concluded  that  a  person 
might,  by  means  of  a  will  duly  executed,  empower  him- 
self to  make  a  future  disposition  of  lands,  by  another 
instrument,  not  duly  executed.  This  doctrine,  if  esta- 
blished, would  have  been  attended  with  the  most  se- 
rious consequences;  for  as  Mr.  Feame  observes — 
"  If  a  man  might,  by  a  will  duly  attested,  devise  his 
lands  upon  such  trusts  as  he  should  appoint  by  any 
other  instrument,  it  would  in  effect  amount  to  a  repeal 
of  the  statute  of  frauds,  in  respect  to  the  solemnities  of 
testamentary  dispositions  of  lands.  A  man  would  have 
nothing  to  do  but,  on  his  coming  of  age,  to  make  one 
general  repeal  of  that  statute,  in  regard  to  himself,  by 
devising  his  whole  real  estate  to  some  nominal  persons, 
and  their  heirs,  upon  such  trusts,  &c.  as  the  testator 
should  afterwards  by  any  writing  appoint;  and  he 
might,  by  reference  to  such  repealing  will,  at  any  time 
make  a  testamentary  disposition  of  the  estates,  without 
the  least  attention  to  the  ceremonies  required  by  the 
statute.  This  would  let  in  all  the  inconveniences  of 
frauds  and  perjuries  intended  to  be  prevented  by  the 
last-mentioned  statute,  in  regard  to  testamentary  dis- 
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positions  of  land  ;  nay,  the  legal  absolution  might  pos- 
sibly be  extended  to  the  statute  of  wills  as  well  as  that 
of  frauds,  &c.,  and  by  considering  the  first  intermediate 
will  a  sufficient  compliance,  as  well  with  the  requisition 
of  writing,  required  by  one  statute,  as  of  the  ceremo- 
nies of  execution  by  the  other ;  a  parol  appointment 
of  the  trusts  might  be  attempted,  under  a  power  worded 
for  that  purpose,  in  the  original  absolving  will." 

This  opinion  has  been  established  as  good  law,  by 
the  following  case. 

54.  Samuel  Hill,  by  a  will  duly  attested,  devised  his  Habergham 

V,  Vincent 

freehold  estates  to  five  trustees,  and  the  survivors  and  s  Term  r!  92. 
survivor  of  them,  their  and  his  heirs  and  assigns,  to  the 
use  of  his  grand-daughter  for  life,  remainder  to  her  first 
and  other  sons  in  tail  male,  remainder  to  her  daughters 
as  tenants  in  common  in  tail  general,  remainder  unto 
or  for  the  use  of  such  person  or  persons,  and  for  such 
estate  or  estates,  as  he,  by  any  deed  or  instrument  to 
be  executed  by  him,  and  attested  by  two  or  more  cre- 
dible witnesses,  should  direct,  limit,  or  appoint.  The 
devisor,  by  a  deed  poll  dated  the  day  after,  under  his 
hand  and  seal,  attested  by  two  witnesses,  after  reciting 
his  will,  in  pursuance  of  the  power  thereby  reserved  to 
him,  limited  and  appointed  his  estates,  after  the  death 
of  his  grand-daughter,  and  failure  of  her  issue,  to  the 
first  and  other  sons  of  his  son,  &c.  A  question  was 
referred  by  the  Court  of  Chancery  to  the  Court  of 
King's  Bench,  whether  the  two  instruments,  taken 
together,  were,  at  the  time  of  the  death  of  the  devisor, 
sufficient  to  pass  any  estate  or  interest  in  the  freehold 
premises,  not  given  by  the  first  instrument. 

The  Court  of  King's  Bench  certified  their  opinion, 
that  the  two  instruments  taken  together  were  not  suf- 
ficient to  pass  any  estate  or  interest  in  the  freehold  pre- 
mises, not  given  by  the  first  instrument;  on  the  ground, 
that  the  second  instrument  was  a  deed,  and  not  a  will. 

The  cause  cominjr  on  for  further  directions.  Lord  2  Ves.  Jun, 
Loughborough  called  to  his  assistance  Mr.  J.  Buller, 

F  s 
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and  Mr.  J.  Wilson^,  and  they  were  all  of  opinion  that 

the  second  instrument  was  testamentary;  but  not  being 

Vide  Rose  v.     attested  according  to  the  statute  of  frauds,  could  have 

Cunningham,  , .  «?      . 

infra,  §  60.       no  opcratiou  or  enect. 

Wills  charging       55.  Thc  statutc  of  frauds  requires  that  all  devises  of 

thestatutr.  '  lauds  or  tenements  shall  be  executed  in  the  manner 
above  stated ;  and  it  has  been  determined  that  all  de- 
vises by  which  terms  for  years,  or  other  interests  aris- 
ing out  of  lands,  are  created ;  or  by  which  powers  to 
sell  or  charge  lands  are  given,  are  within  the  statute. 

2  Atk.  272.       Therefore  where  an  estate  is  devised  for  a  term  of 

2Ves.  179.  r  r.  .  .  '    •       ^^  I.       c 

years,  or  a  sum  or  money  is  given  originally  out  or 
land,  a  will  containing  such  a  charge  must  be  executed 
in  the  manner  prescribed  by  the  statute :  because  it  is 
the  same  as  a  devise  of  the  land,  since  the  term  of  years 
is  an  interest  in  the  land,  and  money  thus  given  can 
only  be  raised  by  a  mortgage  or  sale  of  the  land. 
But  not  codicils      56.  Thd'c  is  ouc  cxccptiou  to  this  rule,  which  has 
been  already  mentioned,  namely,  where  a  will  duly 
executed  according  to  the  statute  of  frauds  contains  a 
Hyde  V.  Hyde,  gcucral  chai'gc  ou  thc  testator's  lands,  in  aid  of  his  per- 
^*      *  sonal  estate,  it  will  extend  to  legacies  given  by  a  sub- 
sequent will  or  codicil,  not  duly  attested. 
Brudeneii  57.  Richard  Boughton,  by  a  will  executed  accord- 

Ms.  Rep.  '  ing  to  the  statute  of  frauds,  gave  his  sister  400/.  and 
2  Atk.  26S.  ^^  remainder  of  his  estate,  after  payment  of  his  debts 
and  legacies,  to  his  brother.  By  another  will,  not  duly 
attested,  he  gave  to  the  same  sister  100/.,  and  to  ano- 
ther sister  400/.,  and  all  the  rest  of  his  estate,  real  and 
personal,  to  his  brother.  One  of  the  questions  in  this  case 
was,  whether  the  legacies  given  by  the  second  will,  could 
be  considered  as  charged  upon  the  land,  by  the  first  will ; 
the  testator  having  subjected  his  real  estate  to  the  pay- 
ment of  his  debts  and  legacies. 

Lord  Hardwicke. — "  I  am  of  opinion,  that  the  lesser 
legacies  given  by  the  second  will,  are  chargeable  upon 
the  lands  devised  by  the  first.  Consider  them  first  as 
new  original  legacies :  the  second  will  is  a  complete 
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disposition  of  his  personal  estate  ;  and  if  a  man  charges 
his  lands  by  his  will  with  all  his  debts  and  legacies,  and 
afterwards  gives  other  legacies  by  a  codicil,  not  pro- 
perly executed  within  the  statute  of  frauds,  the  new 
legacies  would  affect  the  land,  notwithstanding  the  in- 
sufficiency of  the  codicil  to  pass  lands  ;  because  this  is 
considered  as  done  in  execution  of  a  power  which  the 
testator  had  reserved  to  himself,  by  charging  his  lands 
with  his  debts  and  legacies  in  general;  according  to 
Masters  v.  Masters,  1  P.  Wms.  421.  And  there  is  no 
more  inconvenience  in  this,  than  in  a  charge  upon  his 
lands  of  all  his  debts ;  where  debts  contracted  at  any 
time  after,  during  his  life,  would  certainly  affept  all  his 
lands.  So  if  a  man  makes  two  wills,  one  of  his  real, 
the  other  of  his  personal  estate,  legacies  given  by  the 
second  will,  though  executed  only  so  as  to  pass  the 
personal  estate,  would  still  affect  the  land,  if  there  was 
a  general  charge  of  his  debts  and  legacies  upon  the 
land,  by  the  first.  But  in  our  case  the  second  legacies 
are  not  new  legacies,  they  are  but  a  modification  of  the 
former ;  and  had  they  been  given  in  the  same  manner 
as  the  first,  there  could  not  have  been  a  doubt  of  this 
matter.  The  difficulty  arises  only  from  the  difference  of 
interests  given  by  the  one  will,  and  the  other ;  but  still  it 
is  only  an  alteration  of  the  intent  of  the  testator  as  to  the 
quantum,  and  a  modification  of  the  former ;  thev  remain  vide  5  Term 

.  "  R.  95. 

part  of  the  former,  and  the  revocation  but  pro  tanto!' 

58.  This  doctrine  is  founded  on  the  principle,  that  a  Feame's  Op. 
charge  of  debts  or  legacies  amounts  to  no  more  than  g  Ves.  455. 
making  the  real  estate  auxiliary  to  the  personal ;  or  in 
other  words  directing  it  to  be  converted  into,  and  ap- 
plied as  part  of  the  testator's  personal  estate,  and  in  aid 
thereof.    And  Mr.  J.  BuUer,  in  the  case  of  Habero^ham  2Ves.  Jun. 

'  °  231. 

v.  Vincent,  cited  the  case  of  the  Duke  of  Bolton  v,  Wil-  Smart  v. 
liams,  in  M^iich  a  term  for  years  was  created  by  a  will  e  vit"56o. 
duly  attested,  for  payment  of  all  such  legacies  as  the 
testator  should  mention  in  a  codicil.     He  afterwards 
made  a  codicil  unattested,  giving  legacies  and  annul- 
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ties ;  the  annuities  were  held  to  be  legacies.  And  Lord 
Loughborough  obsei'ved,  that  all  the  cases  of  this  kind 
were  not  cases  of  a  primary  substantive  and  indepen- 
dent charge  upon  the  real  estate,  but  a  charge  upon  it 
in  aid  of  the  personal,  which  was  primarily  charged ; 
and  that  the  statute  of  frauds  did  not  prevent  a  man 
from  creating,  by  will,  a  fluctuating  charge  upon  real, 
in  aid  of  personal. 

59.  But  if  a  person,  by  a  will  duly  attested,  charges 
his  real  estate  with  such  legacies  and  annuities  as  he 
shall  afterwards  give  and  charge  upon  that  estate,  whe- 
ther attested  or  not,  a  charge  by  an  unattested  codicil 
will  not  be  good. 
Rose  V.  60.  A  person  by  his  will  duly  executed,  devised  to 

12  Vel  29.^'  trustees,  their  heirs,  executors,  &c.  a  plantation  in  the 
island  of  Grenada,  upon  trust,  by  and  out  of  the  pro- 
duce thereof,  to  pay  off  debts  and  incumbrances  ;  and 
also  to  pay  off  and  discharge  all  such  annuities,  lega- 
cies, or  bequests,  as  he  should  give  by  his  will,  or  by 
any  codicil  or  codicils  thereto,  or  by  any  Avriting  or 
writings  at  any  time  or  times  after  signed  by  him,  or  in 
his  own  handwriting,  whether  witnessed  or  not. 

The  testator  by  an  unattested  codicil  gave  an  addi- 
tional annuity  of  100/.  to  his  wife,  out  of  his  Grenada 
estate  ;  and  the  question  was,  whether  this  codicil  was 
sufficient  to  charge  the  Grenada  estate. 

Sir  W.  Grant,  M.  R. — ^^  The  ground  upon  which  it 
is  contended  that  this  additional  annuity  of  100/.  might 
be  good  as  a  charge  upon  the  Grenada  estate  is,  that 
the  estate  being  once  charged  with  all  legacies  and 
annuities,  the  testator  may  afterwards  give  either  lega- 
cies or  annuities  by  an  vmattested  codicil.  That  the 
rule  is  so  settled  in  many  cases ;  and  if  this  were  that 
case,  unquestionably  it  is  too  well  established  to  be 
now  disturbed ;  though  it  may  be  doubted  whether  it 
is  perfectly  consistent  with  the  statute  of  frauds ;  for 
in  effect  the  testator  does  dispose  of  his  land  by  an  un- 
attested codicil,  when  he  is  at  liberty  to  burden  it  with 
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legacies  so  given.  However,  in  this  case,  the  testator 
does  not  charge  the  Grenada  estate  with  legacies  or 
annuities  generally,  but  with  such  only  as  he  shall 
afterwards  give  and  charge  upon  that  estate ;  so  that, 
as  legacy  or  annuity,  it  is  not  at  all  chargeable  upon 
the  estate  ;  but  it  is  as  he  has  thought  fit,  by  an  unat- 
tested codicil,  to  declare,  that  it  shall  be  a  charge  upon 
the  estate.  The  reason  that  debts  and  legacies  may  be 
a  burden  upon  the  estate,  is,  that  they  constitute  a 
fluctuating  charge.  It  is  impossible  previously  to  ascer- 
tain what  debts  a  man  may  owe  at  the  time  of  his 
death ;  and  it  is  difficult  to  ascertain,  when  he  is  making 
his  formal  and  regular  will,  what  legacies  he  may  think 
fit,  or  his  fortune  shall  enable  him  to  give.  The  Court 
has  therefore  said,  that  when  he  has  by  a  will  duly  exe- 
cuted, charged  debts  and  legacies,  it  is  only  necessary 
to  show  that  there  is  a  debt,  or  that  there  is  a  legacy, 
in  order  to  constitute  a  charge ;  for  the  moment  that 
character  is  shown  to  belong  to  the  demand,  you  show 
that  it  is  already  charged  upon  the  estate.  Then  an 
unattested  instrument  is  itself  perfectly  competent  to 
give  a  legacy ;  and  Avhen  given,  you  predicate  of  it, 
that  it  is  a  legacy ;  and  then  the  charge  immediately 
attaches,  by  virtue  of  the  executed  will.  But  here,  the 
testator  says,  he  does  not  now  determine  that  all  annui- 
ties, and  all  legacies  he  shall  hereafter  give,  shall  be 
charges;  but  only  that  if  at  some  future  period  he 
shall  think  proper  to  declare  legacies  and  annuities  to 
be  charges  upon  this  real  estate,  then  the  trustees  shall 
pay  them  out  of  the  real  estate.  Therefore  not  only 
the  legacy  is  to  be  found,  but  also  the  will  of  the  tes- 
tator, to  make  it  a  charge  upon  this  estate ;  without 
which  it  is  not  a  charge.  That  is  only  an  attempt  to 
reserve,  by  a  will  duly  executed,  a  power  to  charge  by 
a  will  not  duly  executed.  It  is  the  case  of  Habergham  v.  Ante,  §  54. 
Vincent.  It  might  as  well  have  been  contended  in  that 
instance  that  there  w^as  an  adoption  into  the  will  of 
that  future  instrument.     But  the  opinion  of  the  Lord 
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Chancellor  and  the  Judges  was,  that  it  was  not  com- 
petent to  a  man  to  give  himself  such  a  power ;  viz.  a 
power  to  dispose  of  land  by  an  unattested  instrument. 
That  is  the  reservation  this  testator  attempts  to  make  ; 
for  unless  he  thinks  fit,  when  he  makes  his  codicil,  to 
declare  his  intention  that  his  land  shall  be  charged 
with  the  legacy  or  annuity,  it  shall  not  be  charged. 
Then  it  is  through  the  medium  of  an  unattested  instru- 
ment that  it  is  to  be  a  charge  upon  land ;  and  that  can- 
not be  within  that  case." 
Devises  of  trust       61.  Although  a  trust  estate  is  now  what  a  use  was 

estates  are  i      p  i  w 

within  the  sta-  bcforc  the  statute  27  Hen.  VIIL,  yet  it  is  settled  that 
it  can  only  be  devised  by  a  will  executed  according  to 
the  statute  of  frauds. 

Wagstaffv.  62.  Lands  were  conveyed  to  trustees  and  their  heirs, 

Wagstaff,  •'   .  ,  ,    , 

2  P.  wms.  258.  to  the  usc  of  them  and  their  heirs,  in  trust,  after  raising 

3  Atk.  151.      certain  sums  of  money,  to  convey  the  premises  to  J.  S. 

and  his  heirs.  J.  S.  by  a  will,  attested  by  two  wit- 
nesses only,  devised  his  trust  estate  to  J.  N. 

Lord  Macclesfield  said,  there  could  be  no  question 
but  that  a  trust  of  an  inheritance  could  not  be  devised, 
otherwise  than  by  a  will  duly  attested  by  three  wit- 
nesses, in  the  same  manner  as  a  legal  estate ;  for  if  the 
law  were  otherwise,  it  would  introduce  the  same  incon- 
veniences as  to  frauds  and  perjuries,  as  were  ocxja- 
sioned  before  the  statute  by  a  devise  of  a  legal  estate. 
And  also  of  63.  An  cstatc  in  mortoage,  thous^h  only  held  as  a 

n,ortgages  and  •         ^^  ^      o  \  . 

equities  of  re-  pledge  lor  sccuring  the  repayment  or  money  borrowed, 
emption.         ^^^  ^^1^  ^^  dcviscd  by  a  will  executed  according  to  the 

Tit.  15.  c.  2.  statute  of  frauds.  The  same  rule  applies  to  an  equity 
redemption,  which  is  considered  as  real  property,  and 
similar  to  a  trust  estate. 

Idem.  64.  Some  modern  writers^have  asserted  that  where  a 

mortgagee  disposes  of  money  due  to  him  on  a  mort- 
gage, by  an  unattested  will,  the  legal  estate  in  the 
lands  comprised  in  the  mortgage,  will  pass.  I  can  find 
no  authority  for  this  position;  and  1  apprehend  that 
nothing  more  than  the  money  would  pass ;  with  a  right 
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in  equity  to  call  on  the  heir  of  the  mortgagee  for  a 
conveyance  of  the  land. 

Q6.  It  has  been  stated  that  the  statute  of  wills  docs  But  not  wiiu  of 
not  extend  to  copyhold  estates  ;  but  that  the  power  of  ""^^  ° 
devising  tliem  was  indirectly  exercised  by  means  of  a 
surrender  to  the  use  of  a  will ;  and  it  was  determined 
that  in  those  cases  a  will  made  in  pursuance  of  suc]i  a 
surrender  need  not  be  executed  according  to  the  statute 
of  frauds,  because  the  copyhold  passes  by  the  surren- 
der, not  by  the  will ;  which  is  only  a  declaration  of  the 
uses  of  the  surrender. 

QQ.  Thus  in  the  case  of  WagstafF  v.  Wagstaff,  Lord  Ante,  s  62. 
Macclesfield  said,  "  That  as  to  the  case  which  had  been 
put  of  a  copyhold  surrendered  to  the  use  of  a  will,  and 
afterwards  devised  by  a  will  attested  by  one  or  two 
witnesses,  this  had  been  adjudged  to  be  good ;  and  his 
opinion  was,  never  to  shake  any  settled  resolutions  touch- 
ing property,  or  the  title  of  land ;  it  being  for  the  com- 
mon good  that  these  should  be  certain  and  known, 
however  ill-grounded  the  first  resolution  might  be. 
But  if  that  had  not  been  settled,  it  might  be  more  rea- 
sonable to  say ;  when  I  have  surrendered  my  copyhold 
to  the  use  of  my  will,  a  will  of  this  copyhold  shall  be 
so  executed,  and  in  such  manner,  as  by  the  act  of 
Parliament  a  will  of  lands  ought  to  be  executed ;  but 
this  case  having  been  ruled  otherwise,  he  would  not  2  Ves.  Jun. 
shake  it;  however,  he  was  not  for  carrying  it  one  jot  ^^'^• 
further." 

67.  In  a  modern  case,  there  was  a  will  duly  executed  Carey  v. 
to  pass  lands ;  and  a  paper  of  instructions  for  a  new  ^Br^k.  58. 
will,  which  the  testator  did  not  live  to  execute ;  but 
which  had  been  proved  in  the  Ecclesiastical  Court  as  a 
testament.  And  one  of  the  questions  was,  whether 
copyholds  surrendered  to  the  use  of  the  will,  would 
pass  by  the  unattested  paper.  The  Master  of  the  Rolls 
(Sir  L.  Kenyon)  said  it  had  been  held,  that  a  will  re- 
ceived by  the  Ecclesiastical  Court,  would  govern  the 
surrender  of  a  copyhold.     It  would  be  removing  land- 
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Ch.  V.  §  68—72: 
Doev.Danvers,  maiks  to  entertain  a  doubt  upon  the  subject.     He  was 

7  East  299. 

clear  therefore  that  the  will  passed  the  copyhold. 
2p.wms.26i.  68.  Mr.  Peere  WilHams  states  it  to  have  been  laid 
down  by  Sir  Joseph  Jekyll,  that  if  a  copyholder  be  en- 
titled only  to  the  trust,  or  equity  of  redemption  of  a 
copyhold,  and  devises  such  trust  or  equity  of  redemp- 
tion, there  must  be  three  witnesses  to  the  will;  for 
here  can  be  no  precedent  surrender  to  the  use  of  the 
will,  to  pass  this  trust;  and  the  trust  and  equity  of 
redemption  of  all  lands  of  inheritance  are  within  the 
statute  of  frauds;  otherwise  great  inconveniences  would 
arise  therefrom.  But  in  a  subsequent  case.  Lord  Hard- 
wicke  was  of  opinion  that  the  trust  of  a  copyhold  would 
pass  by  a  will  not  attested  according  to  the  statute  of 
frauds ;  as  a  copyhold  surrendered  to  the  use  of  a  will 
would  do ;  for  that  equity  ought  to  follow  the  law,  and 
make  it  at  least  as  easy  to  convey  a  trust,  as  a  legal 
estate. 

69.  If  the  surrender  of  a  copyhold  to  the  uses  of  a 
will,  requires  that  the  will  should  be  attested  by  three 
witnesses,  a  devise  of  such  copyhold  must  be  so  attested; 
otherwise,  it  will  be  void. 

70.  A  devise  of  customary  freeholds,  where  there  is 
no  custom  to  surrender  them  to  the  use  of  a  will,  must 
be  executed  according  to  the  statute  of  frauds ;  and  a 
trust  estate  in  them  must  be  devised  in  the  same 
manner. 

71.  Where  a  copyhold  estate  is  disposed  of  by  will 
without  a  surrender  to  the  use  of  the  will,  as  may  now 
be  done  under  the  statute  55  Gco.  III.  c.  192.,  it  seems 
doubtful  whether  such  will  must  be  attested  according 
to  the  statute  of  frauds,  or  not. 

72.  As  terms  for  years  already  created  were  disposa- 
ble by  testament  before  the  statutes  of  wills,  they  are 
not  comprehended  within  the  statute  of  frauds,  and  may 
therefore  be  disposed  of  by  any  kind  of  will  or  testa- 
mentary disposition ;  but  it  has  been  already  observed, 
that  a  term  for  years  in  lands  cannot  be  created  by  a 


Ante,  c.  4. 


Or  of  terms  for 
years. 
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will  which  is  not  executed  according  to  the  statute  of 
frauds. 

73.  All  wills  relating  to  terms  for  years  must  be 
proved  in  the  ecclesiastical  courts  having  jurisdiction 
over  the  place  where  the  lands  lie ;  for  otherwise  they 
will  have  no  effect,  as  to  the  terms. 

74.  If  however  a  term  of  years  becomes  attendant  Except  terms 
on  the  inheritance,  it  is  then  considered  as  part  of  the  theTnherit°ance. 
inheritance,  not  a  chattel  real,  and  can  only  be  disposed  J^]"^'  *"'  ^' 
of  by  such  a  will  as  would  pass  the  inheritance. 

75.  Thus  where  Ed.  Whitchurch,  having  purchased  whirchurch  v. 
a  term  in  the  name  of  a  trustee,  and  the  inheritance  in  o  p.  wnT23C. 
his  own  name,  by  a  will  not  executed  according  to  the 

statute  of  frauds,  devised  the  premises  to  the  son  of  a 
younger  brother ;  the  heir  at  law  of  the  testator  brought 
her  bill  in  Chancery,  in  order  to  compel  the  executor 
and  devisee  to  assign  over  the  term  to  her.  It  was  ob- 
jected for  the  defendants,  that  the  executor  had  assented 
to  the  devise ;  and  that  the  will,  though  not  attested  by 
three  witnesses,  was  good  at  laAV  to  pass  the  term.  But 
decreed,  that  as  this  was  a  term  which  would  have 
attended  the  inheritance,  and  in  equity  have  gone  to 
the  heir,  and  not  to  the  executor ;  in  which  respect  it 
was  to  be  considered  as  part  of  the  inheritance ;  so  the 
will,  which  was  not  attested  by  three  witnesses,  as  the 
law  required  it  to  be  when  land  was  to  pass,  should  not 
carry  this  term.  Though  it  was  true,  such  a  will  as  in 
the  present  case  would  be  sufficient  to  pass  a  term  in  2  Atk.  72. 
gross,  yet  should  it  not  pass  the  trust  of  a  term  attend-  ' 

ant  on  the  inheritance,  nor  consequently  the  term  itself. 

76.  A  will  made  in  a  foreign  country,  of  lands  situate  wiiis  made 
in  England,  must  be  executed  in  the  same  manner,  ='^''°«'i  ^^"^^'n 

<^  ■'  '    the  statute. 

and  attested  by  the  same  number  of  witnesses  as  a  de-  c°pp!"  v- 
vise  of  lands  made  in  England.  3  p.  wms.293. 

77.  It  has  been  a  common  practice  for  a  long  time,  a  devise  of 
where  a  title  depends  upon  a  will,  to  prove  the  execu-  proJedT  ^* 
tion  of  it  per  testes  in  Chancery.     But  Lord  King  has  ^l^"^l''J' 
said  that  this  is  not  absolutely  necessary,  to  make  out  wuson, 

•^  -^^  aP.Wma.  192. 
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the  title,  any  more  than  it  would  be  to  prove  the  exe- 
cution of  a  deed  in  equity,  by  which  the  estate  was 
settled  from  the  heir  at  law,  after  the  ancestor's  death. 
The  will  prevents  and  breaks  the  descent  to  the  heir, 
as  much  as  a  deed ;  and  the  hands  of  the  witnesses  to 
the  will  may  be  as  well  proved  as  those  to  a  deed.  Now, 
as  it  would  be  no  objection  to  a  title,  if  a  modern  deed, 
on  Avhich  the  title  depended,  Avas  not  proved  in  equity ; 
why  should  it  be  so  in  the  case  of  a  will,  where  the 
same  appears  to  be  duly  attested  by  three  witnesses, 
Avhose  names  are  mentioned  to  have  been  subscribed 
in  the  presence  of  the  testator  ? 


CHAP.  VI. 

Revocation  of  Devises, 


1.  All  Devises  revocable. 

2.  Express  Revocations. 

4.  J.  A  subsequent  Will  revoking 
or  inconsistent  with  a  for- 
mer one. 

8.   Otherwise  both  Wills  are  good. 

15.  Two  inconsistent  Wills  of  the 

same  Date  are  both  void. 

16.  A  second  tinat tested  Will  re- 

vokes Legacies. 

18.  11.  A  Codicil. 

19.  Ill,  yl  ivritten  Declaration. 
85.  IV.  Cancelling. 

28.  By   the   Testator,  or  by  his 

Direction. 
30.  An  Intention  to  cancel  is  si(f- 

fcient, 
34.  An  Obliteration  of  Part  does 

not  revoke  the  Whole. 

39.  Cancelling  one  Part  revokes 

the  other. 

40.  Implied  Revocations. 

41.  Marriage,  and    Birth   of   a 

Child. 
53.  A  Woman's   Will  revoked  by 
Marriage. 


54. 
55. 
58. 
63. 
65. 

69. 

72. 


83. 
86. 

88. 

94, 
95. 
100 

102 


104 
111 


Alteratioti  of  the  Estate. 

Alienation  to  a  Stranger. 

Contract  for  Sale. 

An  intended  Alteration. 

Alienation  to  the  Use  of  the 
Testator. 

Alienation  to  strengthen  the 
Devise. 

Fine  and  Recovery. 

Any  Conveyance  inconsistent 
with  the  Devise. 

ParolEvidencenot  admissible. 

A  Fraudulent  Conveyance 
not  a  Revocation. 

Nor  an  Alteration  of  the 
Quality  of  the  Estate. 

Nor  the  Change  of  a  Trustee. 

Nor  a  Partition. 

.  Unless  it  extends  to  other 
Things. 

.  Revocation  of  Devise  of  con- 
tracted Lands  by  subsequent 
Conveyance  to  Uses  to  pre- 
sent Dower. 

.  Partial  Revocations. 

.  Revocations  of  Leaseholds. 


All  deTises 
rtvocabk. 


Section  1. 
Although  a  devise  of  lands  differs  in  many  respects 
from  a  testament  or  will  of  personal  estate ;  yet  there 
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are  some  circumstances  common  to  both,  one  of  which 
is,  that  a  devise  is  revocable  at  any  time  during  the  life 
of  the  devisor ;  so  that  although  a  person  should  de- 
clare his  will  to  be  irrevocable,  in  the  strongest  terms, 
yet  he  may  revoke  it ;  because  his  own  acts  or  words 
cannot  alter  the  disposition  of  the  law,  so  as  to  make  Bacon's  Max. 
that  irrevocable  which,  in  its  own  nature,  is  revo-  J^Rgp.  82.  a. 
cable. 

2.  Devises  of  lands  made  under  the  particular  cus-  Express  revo-  ; 
toms  of  boroughs,  or  by  virtue  of  the  statutes  of  wills,  "^^°"^' 
might  have  been  revoked  by  words  only,  without  writ- 
ing ;  the  statutes  of  wills  giving  power  to  any  person 

seised  in  fee  of  lands,  to  devise  them  by  writing ;  but 
being  silent  as  to  revocations.  This  was  remedied  by 
the  sixth  section  of  the  statute  of  frauds,  by  which  it  29  Car.  2.  c.  3. 
was  enacted — "  That  no  devise  in  writing  of  any  lands, 
tenements,  or  hereditaments,  or  any  clause  thereof, 
shall  be  revocable,  otherwise  than  by  some  other  will 
or  codicil  in  writing,  or  other  writing  declaring  the 
same ;  or  by  burning,  cancelling,  tearing  or  obliterat- 
ing the  same,  by  the  testator  himself,  or  in  his  presence, 
and  by  his  directions  and  consent.  But  all  devises  and 
bequests  of  lands  and  tenements  shall  remain  and  con- 
tinue in  force,  until  the  same  be  burnt,  cancelled,  torn, 
or  obliterated  by  the  testator,  or  by  his  directions,  in 
manner  aforesaid;  or  unless  the.  same  be  altered  by 
some  other  will  or  codicil,  in  writing,  or  other  writing 
of  the  devisor,  signed  in  the  presence  of  three  or  four 
witnesses,  declaring  the  same." 

3.  Under  this  statute  there  are  four  express  modes 
of  revoking  a  will.  i.  By  a  subsequent  will.  11.  By  a 
codicil,  both  of  which  must  be  duly  attested  according 
to  the  statute,  in.  By  an  express  declaration,  in  writ- 
ing, that  the  testator  means  to  revoke  his  will.  iv.  By 
burning,  cancelling,  tearing,  or  obliterating  the  will. 

4.  A  subsequent  will  operates  as  a  revocation  of  a  i.  a  subsequent 

_  ,  *■  .  will  revoking 

lormer  one,  in  all  cases  where  it  contains  an  express  or  inconsistent 
clause  revoking  all  former  wills ;  or  where  it  makes  a  ^n^^  ^  *"""" 
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different  and  incompatible  disposition  of  the  ands  de- 
vised by  the  former  one. 

5.  The  intention  of  a  testator  to  revoke  his  will  is 
the  circumstance  which  constitutes  the  revocation ;  and 
when  that  appears  in  a  subsequent  will,  it  is  sufficient, 
though  such  subsequent  will  should  not  take  effect, 
from  any  disability  in  the  devisee. 

1  RoU.Ab.  ;  6.  Thus  where  a  person  devised  lands  to  A.  B.,  and 
afterwards  devised  the  same  lands  to  the  poor  of  the 
parish  of  C,  which  was  void ;  they  not  having  the  ca- 
pacity to  take  ;  yet  it  was  held  to  be  a  revocation.  So 
a  devise  to  a  corporation,  though  void,  was  held  to  be 
a  revocation  of  a  former  devise. 

Roper  V.  7.  Jn  a  subsequent  case  it  was  held,  that  a  devise  to  a 

Ratcliffe,  ^  .  •  1  1  /? 

10  Mod.  233.  Roman  catholic,  who  was  at  that  time  incapable  or 
taking  by  devise,  should  notwithstanding  operate  as  a 
revocation  of  a  former  will. 

Otherwise  both       g.  By  thc  Romau  law  a  subsequent  will  operated,  in 

just.inst.iib.2.  all  cases,  as  a  revocation  of  a  former  one.  Posteriori 
*^'"'  quoque  testamenfo,  quod  jure  ferfectum  est,  superius 
rumpitur.  The  reason  of  this  rule  was,  because  the 
essence  of  a  Roman  testament  consisted  in  the  institu- 
tion of  an  heir,  who  took  the  whole  property  of  the  tes- 
tator ;  so  that  two  wills  could  never  subsist  at  the  same 
time,  as  there  could  not  be  two  distinct  owners  of  the 

vinius  same.     Quicunque  testamentum  facit,  censetur  de  om- 

n'lhus  bonis  disponere,  ut  non  magis  duo  testamenta  simul 
consistere  possint,  quam  duo  domini  ejusdem  rei  in  soU- 
dum  constitui.  But  although  the  law  of  England  has 
adopted  the  principles  of  the  Roman  law,  respecting 

Cowp.  R.  90.  wills  of  personal  property,  yet  Lord  Mansfield  has  said 
that  a  devise  of  lands  is  looked  upon  in  a  very  different 
light,  being  considered  as  an  appointment  of  lands  to  a 
particular  person ;  from  which  it  followed  that  a  person 
miglit  as  well  dispose  of  part  of  his  lands  by  will,  as  of 
the  whole. 

9.  In  consequence  of  this  principle  it  has  been  deter- 
mined, that  where  a  second  will  has  not  a  clause  of 
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revocation  of  all  former  wills,  and  does  not  make  any 
disposition  inconsistent  with  a  former  will,  it  does  not 
operate  as  a  revocation  of  such  former  will,  but  both 
remain  in  force. 

10.  A  person  devised  lands  to  his  youno'er  son  and  Coward  v. 

Marshall 

his  heirs.  He  afterwards  married,  and  by  another  will  Cro.  euz.  721. 
in  writing,  devised  the  same  lands  to  his  wife  for  life, 
paying  yearly  to  his  younger  son  and  his  heirs  a  certain 
rent.  Anderson  and  Glanville  held  it  to  be  no  revo- 
cation, but  that  both  wills  might  stand  together,  the 
latter  not  being  contrary  to  the  former;  and  there 
being  no  express  revocation.  The  intention  of  the  tes- 
tator being  only  to  provide  for  his  wife,  and  not  to  alter 
the  devise  to  his  son  ;  for  the  giving  him  a  rent,  showed 
he  intended  that  he  should  take  the  reversion. 

11.  Wliere  a  jury  found  that  a  testator  had  made  a 
second  will,  the  contents  of  which  were  unknown ;  such 
second  will  was  held  not  to  operate  as  a  revocation  of 
the  first ;  because  it  did  not  appear,  either  that  it  con- 
tained a  clause  revoking  the  first  will,  or  that  it  made 
a  different  disposition  of  the  same  lands. 

12.  In  ejectment  the  jury  found  a  special  verdict,  Hungerford" 
that  Sir  H.  Killigrew  being  seised  in  fee,  made  his  will  Hard°!374,  ^' 
in  writing,  and  afterwards  made  another  will  in  writ-  BaJje^tt"*  ^* 
ing ;  but  as  to  the  contents  thereof,  they  were  entirely  g^J^'^gg^^* 
ignorant ;  and  the  Court  of  King's  Bench  was  of  opi- 
nion, that  the  second  will  was  not  a  revocation  of 

the  first. 

Upon  a  writ  of  error  in  the  House  of  Lords,  it  was  show.  Pari, 
argued  for  the  plaintiff,  that  the  second  will  could  not 
be  considered  as  a  duplicate  of  the  first,  but  must  be 
deemed  a  revocation  of  it ;  that  no  will  was  good  but 
the  last;  that  every  will  was  revocable  until  death; 
that  the  making  another  will  imported  a  revocation  of 
all  former  ones,  even  though  it  was  not  so  expressly 
declared.  On  behalf  of  the  defendant  it  was  contended, 
that  every  latter  will  was  not  a  revocation ;  for  a  man 
might  dispose  of  one  part  of  his  estate  by  one  will,  and 
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of  another  part  by  another  will.  So  if  a  man  purchased 
lands  after  he  had  made  his  will,  he  might  make  another 
will  of  them.    Therefore  the  second  will  in  this  case, 
might  relate  to  other  lands,  and  be  no  revocation. 
The  judgment  was  affirmed. 

13.  In  a  modern  case  this  doctrine  was  carried  still 
further :  for  where  a  jury  found  that  a  testator  had  made 
a  second  will,  different  from  the  first,  but  without  find- 
ing in  what  that  difference  consisted,  the  House  of 
Lords  determined  that  such  second  will  did  not  revoke 
the  former  one. 
Goodrightv.         14.  Upon  a  special  verdict,  it  appeared  that  John 
swiis.  R.497.  Lacey,  beins-  seised  in  fee  of  a  set  of  chambers  in  Lin- 
937.^*^      *      coin's  Inn,  made  a  will  in  the  year  1748,  by  which  he 
Cowp.  87.        devised  all  his  real  and  personal  estate  to  Frances  Har- 
wood.     That  in  the  year  1756,  he  made  another  will, 
different  from  the  former  one,  but  in  what  particulars 
were  unknown  to  them.     They  did  not  find  that  the 
testator  cancelled  his  second  will,  or  that  the  defendants 
had  destroyed  the  same ;  but  of  what  was  become  of 
the  said  will,  the  jurors  were  altogether  ignorant.    The 
question  was,  whether  the  devise  in  the  will  of  1748,  to 
Frances  Harwood,  was  revoked  by  the  will  found  to 
have  been  executed  in  1756. 
7  Bro.  Pari.  Judo^mcut  was  mvcu  in  the  Court  of  Common  Pleas, 

Ca.  489.  . 

that  the  will  of  1 748  was  revoked .  Upon  a  writ  of  error  in 
the  Court  of  King's  Bench,  that  judgment  was  reversed. 
A  writ  of  error  was  brought  in  the  House  of  Lords, 
where  it  was  contended  on  behalf  of  the  plaintiff,  that 
the  title  of  the  heir  at  law,  being  a  clear  substantive 
title,  ought  not  to  be  defeated,  but  by  a  title  equally 
clear  and  unexceptionable :  that  the  title  of  a  devisee 
must  be  founded  on  that  w^hich  is  clearly  known  to  be 
the  ultimate'  intention  of  the  testator ;  and  it  was  not 
sufficient  that  the  testator  did,  at  one  time  of  his  life, 
mean  to  give  his  estate  to  the  devisee,  unless  he  con- 
tinued in  that  intention  to  the  time  of  his  death.  The 
jury  had  found  that  the  testator  had  made  a  second 
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will,  executed  according  to  law ;  and  that  the  disposi- 
tion made  by  the  testator  in  his  second  will,  was  diffe- 
rent from  the  disposition  in  his  first  will ;  and  though 
the  jury  said  they  were  unable  to  ascertain  the  parti- 
culars, yet  the  finding  necessarily  imported  that  the} 
had  received  sufficient  satisfaction,  as  to  the  general 
contents,  to  enable  them  upon  their  oaths  to  find  that, 
from  whence  the  courts  must  see,  that  the  testator's 
intention  was  generally  changed ;  and  consequently 
that  the  first  will  was  revoked.  That  the  jury  having 
found  that  Mr.  Lacey  did,  in  1756,  duly  execute  another 
will,  the  same  must  be  taken  to  subsist  at  the  time 
of  his  death,  unless  a  subsequent  change  of  intention 
appeared ;  but  the  jury  had  excluded  the  idea  of  any 
such  change,  by  declaring  that  they  did  not  find  that 
the  testator  had  cancelled  the  second  will ;  and  as  the 
jury  had  not  found  it  cancelled,  the  Court  could  not 
say  it  was  so.  By  establishing  then  the  first  will,  v/hich 
the  testator  did  not  mean  to  die  with,  it  would  neces- 
sarily follow  that  the  whole  of  the  testator's  large  for- 
tune would  go  from  his  family,  to  a  person  for  whom, 
from  the  year  1756,  he  never  intended  it.  Wills  dis- 
inheriting natural  heirs,  in  favour  of  persons  who  are 
strangers  in  blood,  ought  not  to  receive  more  counte- 
nance than  the  necessity  of  the  occasion  requires  ;  and 
whenever  there  is  evidence  of  a  change  of  intention  in 
the  testator,  such  wills  can  never  be  established  to  the 
prejudice  of  an  heir  at  law.  That  it  being  at  least  ren- 
dered doubtful,  by  the  execution  of  the  second  will, 
whether  Mrs.  Harwood  was  entitled  to  any  thing,  or  if 
she  was,  ivhat  she  was  entitled  to;  it  became  neces- 
sary for  her,  as  claiming  under  a  derivative,  and  not 
under  an  original  title,  to  produce  the  second  will,  and 
show  her  interest  under  it.  That  if  ever  it  should  be 
understood  as  established  in  law,  that  from  the  bare 
nonproduc'don  of  a  latter  will,  to  whatever  cause  it 
might  be  owing,  a  former  will  must  at  all  events  be 
established ;  it  would  be  an  opening  to  frauds  of  the 

VOL.  VI.  G 


82  r///e  XXXVm.    Devise,    ChM.%U. 

most  dangerous  kind,  and  be  the  strongest  temptation 
to  devisees  in  a  former  will,  to  exert  every  artifice  to 
get  possession  of  and  suppress  the  latter  instrument,  in 
order  to  set  up  the  former  revoked  will. 

On  the  other  side  it  was  said,  that  with  regard  to  the 
doctrine  of  revocations,  the  determination  of  the  House 
Ante.  of  Lords,  in  the  case  of  Hitchins  v.  Bassett,  had  settled 

this  point  of  law,  viz.  that  a  subsequent  independent 
will  of  lands  is  not  in  its  own  nature  a  revocation  of  a 
former  will,  nor  will  operate  as  such,  unless  is  contains 
words  expressly  revoking  the  former ;  or  makes  a  dif- 
ferent and  incompatible  disposition  of  the  same  lands. 
In  the  present  case  the  last  ^vill  was  not  to  be  found  ; 
its  contents  were  not  known ;  therefore  no  express  re- 
vocation of  the  former  will  appeared  in  it,  nor  could  it 
be  shown  that  it  contained  any  different  or  incompati- 
ble disposition  of  the  chambers  in  question.  That 
although  it  was  found  by  the  verdict  that  the  disposition 
made  by  the  latter  will,  was  different  from  that  made 
by  the  former,  yet  it  was  at  the  same  time  found  to  be 
unknown  in  what  particular  that  difference  consisted ; 
whether  it  related  to  lands,  or  to  personal  estate  only ; 
to  the  appointment  of  an  executor,  or  to  the  quantum 
of  a  legacy.  The  most  trivial  alteration  in  the  most 
inconsiderable  legacy  might  have  occasioned  that  differ- 
ence ;  but  there  was  nothing  to  prove  that  it  extended 
to  those  particular  chambers,  which  were  the  subject 
of  the  question.  The  mere  existence  of  a  subsequent 
will,  was  not  of  itself  a  revocation,  nor  was  any  new 
disposition  contained  therein  a  revocation  of  the  former 
devise  of  the  chambers  in  question,  unless  that  new 
disposition  aff'ected  those  very  chambers;  and  there- 
fore, until  it  could  be  shown  that  the  diff'erent  disposi- 
tion found  by  the  verdict  extended  to  those  chambers, 
or  that  there  were  express  words  of  revocation  of  the 
former  will  contained  in  the  latter,  the  devise  under 
which  the  defendant  claimed  stood  unrevoked  by  any 
thing  which  could  be  shown. 
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It  was  objected  that  the  claim  of  a  devisee  must  be 
founded  on  the  last  will  of  a  testator ;  and  that  in  this 
case,  there  being  found  to  be  a  will  executed  subse- 
quent to  that  in  1748,  that  in  1748  was  not  the  last  will 
of  the  testator,  and  consequently  none  could  claim  any 
lands  under  it.  But  to  this  it  was  answered,  that  the 
proposition  that  the  claim  of  the  devisee  must  be 
founded  on  the  last  will  of  the  testator,  was  fallacious ; 
unless  its  import  was  very  strictly  attended  to.  It  was 
true  the  will  under  which  a  devisee  claims,  must  be  the 
last  will,  in  respect  to  the  very  lands  which  were  the 
subject  of  such  claim :  but  if  there  were  ten  subse- 
quent wills,  which  contained  no  express  revocation  of 
the  former  will,  that  former  will,  quoad  the  subject  of 
such  devise,  would  be  the  last  will  of  the  testator. 

It  was  lastly  observed,  that  should  a  mil  which  could 
not  be  produced,  and  the  contents  or  effects  whereof 
were  entirely  unknown,  be  construed  as  a  revocation 
of  a  known  subsisting  will ;  such  a  construction  would, 
in  effect,  not  only  overturn  the  statute  of  frauds,  in 
respect  to  one  of  the  most  material  and  dangerous  spe- 
cies of  fraud  intended  to  be  provided  against  by  that 
statute,  but  would  at  the  same  time  be  striking  a  most 
fatal  blow  at  the  very  root  of  all  testamentary  power 
over  lands ;  foi'  of  what  use  to  a  man  would  the  po^ver 
of  making  a  will  be,  if  he  could  not  make  that  will 
secure.  But  it  was  impossible  that  any  will,  however 
deliberately  made,  and  solemnly  executed,  could  be  in 
any  degree  secure,  if  it  could  be  set  aside  by  means  so 
very  practicable,  as  only  swearing  to  the  execution  of 
an  unexisting  will. 

After  hearing  counsel  on  this  writ  of  error,  the  fol- 
lowing question  was  put  to  the  judges : — "  Whether 
on  the  facts  found  by  the  special  verdict  in  this  cause, 
the  devise  of  the  chambers  in  Lincoln's  Inn  to  Frances 
Harwood,  the  defendant  in  error,  by  the  will  of  the 
16th  April  1748,  be  revoked  or  not?"  Whereupon  the 
Lord  Ch.  B.  delivered  the  unanimous  opinion  of  the 

G  2 


M 


Two  incon- 
sistent wills  of 
the  same  date 
are  both  void. 
Phipps  V. 
Anglesea, 
7  Bro.  Pari. 
Ca.  4  J3. 


A  second  unat- 
tested will  re- 
vokes legacies. 


Ante,  c.  5. 

§  56. 


Brudcnell  v. 
Bougl:ton, 
Ante,  c.  5. 
§57. 


MS.  Rep. 


Infra, 


Title  XXXVIII.     Devise.     Ch.  vi.  §  15^17. 

Judges,  that  the  said  devise  was  not  revoked.  It  was 
therefore  ordered  and  adjudged,  that  the  judgment 
given  in  the  Court  of  King  s  Bench,  reversing  the  judg- 
ment given  in  the  Court  of  Common  Pleas,  should  be 
affirmed. 

15.  It  has  been  held  by  all  the  judges  in  the  House 
of  Lords,  that  two  inconsistent  wills,  of  the  same  date, 
neither  of  which  could  be  proved  to  be  last  executed, 
were  by  the  common  law  of  England  void  for  uncer- 
tainty, so  far  as  they  were  inconsistent ;  and  would  let 
in  the  heir,  if  no  act  of  the  testator,  subsequent  to  the 
publication  of  the  wills,  explained  them ;  so  as  to  re- 
concile what  otherwise  would  appear  inconsistent. 

1 6.  It  has  been  already  stated,  that  where  a  will,  duly 
attested,  charges  the  real  estates  of  the  testator  with 
tJie  payment  of  debts  and  legacies,  a  subsequent  unat- 
tested will  or  codicil,  giving  legacies,  will  be  sufficient 
to  pass  such  legacies.  It  has  been  determined  upon 
the  same  principle,  that  in  a  case  of  this  kind  a  second 
unattested  will  or  codicil  shall  be  sufficient  to  revoke 
legacies  given  by  the  first  will. 

17.  Thus  in  a  case  which  has  been  already  stated, 
one  of  the  questions  was,  whether  the  charge  laid  on 
the  land  by  the  first  v/ill,  and  the  legacies  thereby 
given,  were  revoked  by  the  second  will. 

Lord  liardwicke. — "  By  the  statute  of  frauds,  no 
land  can  pass  by  will,  unless  the  will  be  executed 
according  to  the  provisions  of  that  statute.  The  same 
of  money  charged  originally  upon  land,  because  it  is 
considered  in  this  Court  as  part  of  the  land,  and  can 
only  be  raised  by  sale  or  disposition  of  the  land.  It  is 
like  a  devise  of  the  profits  of  land,  which  is  a  devise  of 
the  land  itself;  and  if  so,  the  rule  of  revocation  must 
be  the  same,  in  case  of  such  charges,  as  in  revoca- 
tions of  lands  themselves,  devised  by  will.  But  still 
there  are  several  revocations  not  within  the  statute; 
virtual  revocations,  as  by  parting  with  or  extinguishing 
the  thing  given  by  the  will ;  and  wherever  that  is  done 
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by  the  testator,  the  devise  falls  to  the  ground.     These 
are  out  of  the  statute,  and  remain  as  they  were  at  law. 
Selhng  the  land  by  the  testator,  is  a  revoeation;   or 
making  any  other  conveyance  inconsistent  with  the  dis- 
position made  by  the  will.  Suppose  the  testator  charges 
his  land  with  a  debt,  or  with  a  portion  of  200/.  for  his 
daughter,  who  marries  in  his  lifetime,  and  he  gives  her 
the  200/.  upon  her  marriage ;  this  is  a  revocation  of 
the  charge,  though  not  by  such  instrument  executed 
according  to  the  form  prescribed  by  the  statute.     In 
our  case  the  words  of  the  will  do  indeed  create  a  charge 
upon  the  land ;  but  that  is  only  upon  failure  of  the  per- 
sonal' estate,  for  the  legacies  were  originally  charged 
upon  that,  and  the  land  is  but  a  security ;  and  whatever 
takes  away  the  thing  secured,  must  necessarily  free  the 
security.     It  was  insisted,  indeed,  that  the  real  estate 
was  charged  originally  by  the  testator  with  the  pay- 
ment of  his  debts  and  legacies ;  but  plainly  it  is  not, 
and  was  designed  only  for  a  subsidiary  fund  to  the  per- 
sonal estate;  so  that  if  the  legacies  be  revoked,  the 
land  is  discharged.     And  the  case  of  Hyde  v.  Hyde  is  i"f")  §  26. 
an  authority  in  point,  that  where  there  are  two  wills, 
though  the  latter  be  not  a  sufficient  revocation  of  the 
first,  as  to  the  lands  within  the  statute  of  frauds ;  yet 
the  legacies  in  the  former,  which  are  revoked  by  the 
latter,  are  extinct ;  and  consequently  the  charge  upon 
the  land  likewise.     And  I  should  have  been  of  this 
opinion,  even  if  the  case  of  Hyde  v.  Hyde  had  never 
happened." 

18.  The   second  mode  of  revoking  a  will  is  by  a  n.  a  codicil, 
codicil  duly  executed  according  to  the  statute  of  frauds, 

which  has  the  same  effect,  in  revoking  a  devise,  as  a 
subsequent  will,  where  it  contains  express  words  of 
revocation,  or  makes  a  dilierent  disposition  from  that 
contained  in  the  will.  And  it  has  been  stated  that  a 
codicil,  though  not  executed  according  to  the  statute  Ante,  §  is. 
of  frauds,  may  operate  as  a  revocation  of  legacies. 

19.  The  third  mode  of  revoking  a  will  is  by  a  ^vi'iting  Iig^if^'tYo'r" 
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declaring  an  intention  of  revoking  such  will,  signed  in 
the  presence  of  three  witnesses.  And  it  is  observable 
that  the  statute  of  frauds  (§  5.)  requires  that,  in  devises 
of  lands,  the  three  witnesses  should  subscribe  the  will 
in  the  presence  of  the  testator.  But  the  clause  relat- 
ing to  revocations  (§  6.)  only  requires  that  the  devisor 
should  sign  in  the  presence  of  three  witnesses,  ^vithout 
requiring  that  the  witnesses  should  subscribe  in  the 
testator's  presence.  Upon  the  construction  of  this 
clause,  it  has  been  held,  that  although  a  will  may  be 
revoked  by  a  written  declaration,  without  being  at- 
tested by  three  witnesses  subscribing  the  will  in  the 
testator's  presence ;  yet  that  a  second  will,  though  con- 
taining a  clause  revoking  all  former  wills,  shall  not 
operate  as  a  revocation  of  the  first  will,  unless  it  is  exe- 
cuted in  such  a  manner  as  to  operate  as  a  devise. 

20.  J.  S.  by  a  will  executed  according  to  the  statute, 
devised  the  lands  in  question  to  A.  Aftenvards  the 
testator  published  another  writing  as  his  last  will,  in 
the  presence  of  three  witnesses,  revoking  all  former 
wills  ;  but  the  witnesses  to  the  second  will  did  not  sub- 
scribe their  names  in  the  presence  of  the  testator.  The 
second  will,  not  being  valid  as  a  devise  of  lands,  the 
question  was,  whether  it  v/as  good  as  a  writing,  within 
the  statute  of  frauds,  to  revoke  the  first  will.  And  the 
Court  resolved,  that  it  was  not. 

21.  A  person,  by  a  will  duly  attested,  devised  lands 
IP. wms.313.  to  trustees,  to  several  uses.     He  aftervv^ards  made  an- 

2Vern.  741.  ^ 

other  will  of  the  same  lands,  devising  them  to  other 
trustees,  but  to  the  same  uses ;  and  there  was  a  clause 
in  this  last  will,  revoking  all  former  wills  ;  but  although 
it  was  subscribed  by  the  testator,  and  attested  by  three 
witnesses,  yet  the  witnesses  did  not  subscribe  their 
names  in  the  presence  of  the  testator;  upon  which  the 
testator's  heir  claimed  the  lands.  And  the  question  was, 
whether  the  last  will,  being  void  as  a  devise  of  the 
lands,  should  yet  be  a  good  revocation  of  the  former 
will. 
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Lord  Cowper  declared,  that  if  the  testator  had  by  his 
second  will  barely  revoked  the  first,  without  declaring 
by  the  same  act  his  intention  to  dispose  of  his  lands  to 
the  same  pm'poses  to  which  they  were  devised  by  the 
former  will,  the  second  will  had  been  a  good  revoca- 
tion of  the  former,  as  to  the  lands  devised ;  but  here 
was  a  disposition  of  the  same  lands,  in  the  second  will, 
to  the  same  purposes  as  in  the  first  will ;  which  showed 
he  did  dot  mean  to  revoke  his  first  will,  as  to  the  devise 
of  those  lands,  unless  he  might  by  the  second  will  (at 
the  same  time  that  he  revoked  the  former)  set  up  the 
like  devise,  so  as  to  take  effect  by  virtue  of  his  second 
will ;  and  that  his  second  will  never  being  so  perfected 
as  to  make  the  devise  of  the  lands  therein  to  be  good, 
the  same  devise  stood  unrevoked  by  the  former  will. 
And  that  upon  the  like  reason  the  courts  of  law  had 
determined  with  great  justice  in  the  cases  cited.    And 
it  was  plain  the  testator  did  not  mean  to  revoke  his  infra. 
former  will  by  cancelling ;  but  by  substituting  another 
perfect  will  in  lieu  thereof. 

22.  In  the  case  of  Ellis  v.  Smith,  one  of  the  ques-  Ante,  c.  5. 
tions  was,  whether  the  will,  not  being  signed  by  the 
testator  in  the  presence  of  the  witnesses,  but  only  ac- 
knowledged, was  a  good  revocation  under  the  sixth 
section  of  the  statute.    Lord  Ch.  B.  Pai'ker  thought  it 

was,  and  that  a  revocation  might  be  by  any  will  exe-  i  Ves.  Jun.  12, 
cuted  according  to  the  fifth  section  of  the  statute.  For 
the  words  "  signed  in  the  presence  of  three  witnesses, 
&c."  related  only  to  the  preceding  words — "  any  other 
writing."  The  clause  was  to  be  construed  in  the  dis- 
junctive ;  viz.  either  by  vnW,  codicil,  &c.,  or  by  writing 
signed  before  three  witnesses.  And  the  other  judges 
were  of  the  same  opinion. 

23.  A  declaration  by  a  devisor  that  he  has  revoked 
a  particular  de\Tise  in  his  will,  though  reduced  into 
writing,  and  attested  by  three  witnesses,  will  not  ope- 
rate as  a  revocation,  unless  it  be  signed  by  the  tes- 
tator. 
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Hilton  V.  King,  24.  A  pei'soii  deviscd  certain  estates  to  his  daugli- 
ters,  D.  and  S.  Afterwards  the  testator,  having  an 
intention  to  revoke  the  will  as  to  D.,  directed  the  fol- 
lowing words  to  be  written  on  his  will : — "  We  whose 
names  are  underwritten  do  testify,  that  the  above- 
named  A.  (the  testator)  did,  the  day  of  the  date  hereof, 
publish  and  declare  that  the  several  clauses  and  devises 
in  his  will  any  way  relating  to  his  daughter  D.  should 
cease  and  be  void ;  she  being  since  married,  and  her 
portion  paid.  In  witness  whereof,  we  have  hereunto 
set  our  hands.  &c."  And  the  same  was  subscribed  by 
four  witnesses,  in  the  presence  of  the  testator ;  but  he 
did  not  sign  the  same,  nor  any  other  person  by  his  di- 
rection.    Adjudged,  that  this  was  not  a  revocation. 

IV.  Cancelling.  05,  xhc  fourth  modc  of  revoking  a  will  is  by  can- 
ceUing,  that  is  by  obliterating  or  defacing  the  signature 
of  the  testator;  or  by  burning,  tearing,  or  otherwise 

Co.vp.  R.  52.  destroying  it.  But  Lord  Mansfield  has  observed,  that 
cancelling  is  in  itself  an  equivocal  act ;  and  in  order  to 
make  it  a  revocation,  it  must  be  shown  quo  animo  it 
was  cancelled ;  for  unless  that  appears,  it  will  be  no 
revocation.  As  if  a  man  were  to  throw  ink  upon  his 
Avill  instead  of  sand,  though  it  might  be  a  complete 
defacing  of  the  instrument,  it  wovdd  be  no  cancelling: 
or  suppose  a  man  having  two  wills  of  different  dates  by 
him,  should  direct  the  former  to  be  cancelled,  and 
through  mistake  the  person  should  cancel  the  latter, 
such  an  act  would  be  no  revocation  of  the  will :  or  sup- 
posing a  man  having  a  will  consisting  of  two  parts, 
throws  one  unintentionally  into  the  fire,  where  it  is 
burnt,  it  would  be  no  revocation  of  the  devises  con- 
tained in  sucli  part.  It  is  the  intention,  therefore,  that 
must  govern  in  such  cases. 

Hyde  v.  Hyde,       26.  A  pcrsou  made  a  will,  and  intending:  to  make 

lAb.  Eq.409.  /  .  '  .  » 

some  alterations  m  it,  sent  tor  a  scrivener,  and  gave 
directions  for  another  will.  The  scrivener  accordingly 
drew  a  draft  of  another  will,  which  the  testator  signed  ; 
and  then,  thinking  he  had  made  a  new  v/ill,  he  pulled 
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ovit  the  first  will,  and  tore  the  seals  from  the  first  eight 
sheets  of  it;  which  the  serivener  seeing,  asked  him 
what  he  was  doing ;  to  which  he  answered,  "  I  am  can- 
celling my  first  will." — "  Pi'ay,"  says  the  scrivener, 
"^  hold  your  hand ;  the  other  will  is  not  perfected ;  it 
will  not  pass  your  real  estate,  for  want  of  being  exe- 
cuted pursuant  to  the  statute  of  frauds." — "  I  am  sorry 
for  that,"  says  he  ;  and  immediately  desisted  from  tear- 
ing off  the  seals,  and  died  in  a  short  time  after,  without 
having  done  any  thing  further  to  perfect  the  second 
will,  or  to  cancel  the  first. 

It  was  decreed,  that  the  tearing  the  seals  from  the 
first  eight  sheets,  not  being  done  animo  cancellandi, 
was  no  revocation :  and  that  the  seal  remaining  whole 
to  the  last  sheet  was  sufficient ;  and  in  strictness  it  was 
not  necessary  that  all  the  sheets  should  be  sealed. 

27.  In  the  case  of  Onions  v.  Tyrer,  as  reported  in  Ante,  §  21, 
Prec.  in  Cha.  459.,  it  is  stated  that  the  testator  can- 
celled the  first  will,  by  tearing  off"  the  seal.     And  as  to 

this  point,  Mr.  Cox  has  taken  from  the  Register's  book  1  p.  Wn-.s. 
what  Lord  Cowper  said  ;  which  I  shall  here  transcribe. 
— "  And  it  is  plain  the  testator  did  not  mean  to  revoke 
his  former  will  by  cancelling,  but  by  substituting  ano- 
ther perfect  will  in  lieu  thereof,  and  not  otherwise ;  and 
therefore  the  cancelling  thereof  was  but  a  circum- 
stance, showing  that  he  thought  he  had  made  a  good 
disposition  by  the  second  will;  and  in  confidence  thereof 
it  was  done,  wdth  no  other  intent  but  that  the  second 
will  should  thereby  more  surely  take  place." 

It  was  decreed  that  the  first  will  was  not  revoked. 

28.  A  will  can  only  be  cancelled  by  the  testator  him-  ^y  the  tes- 

ir?i  1  .,.  T,         tator,  or  by  hia 

sell,  or  by  some  other  person  m  his  presence,  and  by  direction. 
his  express  direction ;  so  that  if  a  stranger  destroys 
or  defaces  a  will,  that  does  not  operate  as  a  revocation 
of  it. 

29.  A  person  having  disinherited  his  heir  by  will,  a  Haines  v 
younger  brother  of  the  heir  snatched  the  will  out  of  the  2  Vern'.  441. 
hands  of  the  executor,  and  tore  it  into  small  pieces* 
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Most  of  the  pieces,  particularly  such  parts  wherein  was 
the  devise  of  the  land,  were  picked  up,  and  stitched 
together  again.  A  bill  was  filed  to  have  the  will  esta- 
blished; and  it  was  decreed,  that  the  devisee  should 
hold  and  enjoy  against  the  heir ;  and  he  to  convey  to 
the  devisee  ;  although  there  was  no  positive  proof  that 
the  heir  directed  the  tearing  of  the  will. 

30.  Any  act  of  a  testator,  by  which  he  shows  an 
intention  to  cancel  his  will,  though  the  will  be  not 
actually  cancelled,  operates  as  a  revocation. 

31.  One  Patin,  who  had  for  two  months  together 
frequently  declared  himself  discontented  with  his  will, 
being  one  day  in  bed,  near  the  fire,  ordered  Mary  Wil- 
son, who  attended  him,  to  fetch  his  will,  which  she  did, 
and  delivered  it  to  him,  it  being  then  whole,  only  some- 
what erased.  He  opened  it,  looked  at  it,  then  gave  it 
something  of  a  rip  with  his  hands,  and  so  tore  it  as 
nearly  to  tear  a  bit  off,  then  rumpled  it  together  and 
threw  it  on  the  fire,  but  it  fell  off.  However,  it  must 
soon  have  been  burnt,  had  not  Mary  Wilson  taken  it 
up,  and  put  it  into  her  pocket.  Patin  did  not  see  her 
take  it  up,  but  seemed  to  have  some  suspicion  of  it,  as 
he  asked  her  what  she  was  at,  to  which  she  made  little 
or  no  answer.  He  at  several  times  after  said,  that  was 
not,  and  should  not  be  his  will,  and  bid  her  destroy  it. 
She  said  at  first,  so  I  will  when  you  have  made  another ; 
but  afterwards,  upon  his  repeated  inquiries,  she  told 
him  she  had  destroyed  it ;  though  in  fact  it  was  never 
destroyed,  and  she  believed  he  imagined  it  was  so.  She 
asked  him,  when  the  will  was  burnt,  to  whom  his  estate 
would  go  ;  he  answered,  to  his  sister  and  her  children. 
He  afterwards  told  one  J.  E.  that  he  had  destroyed  his 
will,  and  should  make  no  other,  till  he  had  seen  his 
brother  John  Mills,  and  desired  J.  E.  would  tell  him 
so,  and  that  he  wanted  to  see  him.  He  afterwards 
wrote  to  Mills  in  these  terms  :  "  Dear  brother,  I  have 
destroyed  my  will  which  I  made;  for,  upon  serious 
consideration,  I  was  not  easy  in  my  mind  about  that 
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will : "  afterwards  desires  him  to  come  down,  "  for  if 
I  die  intestate,  it  will  cause  uneasiness."  He  however 
died  without  making  any  other  will. 

The  jury,  with  whom  the  judge  concurred,  thought 
this  a  sufficient  revocation  of  the  will ;  and  therefore 
found  a  verdict  for  the  heir.     A  motion  was  made  for 
a  new  trial,  "  and,  per  totam  curiam,  this  is  a  sufficient 
revocation."     A  revocation  under  the  statute  may  be 
effected,  either  by  framing  a  new  will,  amounting  to  a 
revocation  of  the  first,  or  by  some  act  done  to  the 
instrument  or  will  itself;  viz.  burning,  tearing,  cancel- 
ling, or  obliteration  by  the  testator,  or  in  his  presence, 
and  by  his  directions  and  consent ;  but  these  must  be 
done  animo  revocandi ;  each  must  accompany  the  other. 
Revocation  is  an  act  of  the  mind,  which  must  be  de- 
monstrated by  some  outward  and  visible  sign  or  sym- 
bol of  revocation.     The  statute  has  specified  four  of 
these ;  and  if  these  or  one  of  them  are  performed  in 
the  slightest  manner,  this,  joined  with  the  declared 
intent,  will  be  a  good  revocation.     It  is  not  necessary 
that  the  will  or  instrument  itself  be  totally  destroyed 
or  consumed,  burnt  or  torn  to  pieces.     The  present  Pembenonv. 
case  falls  within  two  of  the  specific  acts  described  by  J  v/s?29b. 
the  statute.  It  is  both  a  burning  and  a  tearing;  throw- 
ing it  on  the  fii'c  with  an  intent  to  burn,  though  it  is 
only  very  slightly  singed,  and  falls  ofi^,  is  sufficient 
within  the  statute. 

The  rule  for  a  new  trial  was  discharged. 

32.  The  intention  to  cancel  a  will  must  however  be 
carried  into  complete  effect,  by  the  entire  destruction 
of  it,  otherwise  it  will  remain  good. 

33.  A  testator  beinsf  anarrv  with  one  of  the  devisees  Doev.  Perkes, 

J  •      1--         Ml     1  r   1  •.        •.!     ^1       •    ^      .L-  3  Barn  &  Aid. 

named  m  his  will,  began  to  tear  it,  with  the  intention  489. 
of  destroying  it,  and  having  torn  it  into  four  pieces, 
was  prevented  from  proceeding  further,  partly  by  the 
efforts  of  a  bystander,  who  seized  his  arms,  and  partly 
by  the  entreaties  of  the  devisee.  Upon  this  he  became 
calm,  and  having  put  by  the  several  pieces,  he  ex- 
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pressed  his  satisfaetion  that  no  material  part  of  the 
writing  had  been  injured,  and  that  it  was  no  worse. 
Held  that  it  Avas  on  these  facts  properly  left  to  the  jury 
to  say,  whether  he  had  completely  finished  all  that  he 
intended  to  do  for  the  pui'pose  of  destroyhig  the  will ; 
and  the  jury  having  found  that  he  had  not,  the  Court 
of  K.  B.  refused  to  disturb  the  verdict,  and  supported 
the  will. 

34.  An  obliteration  or  alteration  of  part  of  a  will 
does  not  operate  as  a  revocation  of  the  whole  will,  but 
only  of  the  parts  obliterated ;  and  the  rest  will  remain 
good. 

35.  A.  by  will  in  writing,  duly  attested,  devised  to 
his  wife  a  copyhold  estate.  A.  on  the  day  he  died, 
directed  B.  to  obliterate  some  devises,  but  nothing  as 
to  the  copyhold ;  and  then  caused  a  memorandum  to 
be  wrote,  that  he  had  examined  and  approved  of  the 
will,  as  so  obUterated  and  altered  in  his  presence  by 
B.,  but  did  not  republish  it  in  the  presence  of  three 
witnesses ;  but  directed  B.  to  carry  it  to  one  to  write 
it  fair ;  and  before  it  was  brought  back  he  became  deli- 
rious.    Held  to  be  a  good  will  of  the  copyhold. 

36.  Robert  Sutton  made  his  will,  duly  attested,  and 
thereby  gave  all  his  estates,  except  a  house  at  Bath,  to 
trustees,  in  trust  to  sell,  and  to  place  out  the  money  on 
government  or  real  securities,  for  the  purposes  therein 
mentioned.  The  testator  afterwards  made  several 
alterations,  obliterations,  and  interlineations,  in  dif- 
ferent parts  of  the  will,  which  were  not  attested ;  but 
did  not  erase  or  alter  the  devise  to  the  trustees.  It 
was  certified  by  the  Court  of  King's  Bench,  upon  a 
case  sent  out  of  Chancery,  that  the  devise  of  the  real 
estate  to  the  trustees  was  not  revoked. 

37.  A  person  devised  a  real  estate  to  three  trustees 
and  their  heirs,  upon  trust  to  sell.  Some  time  after, 
the  testator  struck  out  the  name  of  one  of  the  trustees, 
by  drawing  a  pen  through  it ;  and  the  question  was, 
whether  the  devise  to  the  trustees  was  revoked  by  the 
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erasure  of  the  name  of  one  of  them,  after  the  execution 
of  the  will. 

Upon  a  case  sent  from  the  Court  of  Chancery  for  the 
opinion  of  the  Court  of  Common  Ploas,  Lord  Alvanley 
said,  that  a  revocation  by  obliteration  would  have  the 
same  effect  which  a  revocation  by  any  other  means 
would  have,  and  no  more.  That  the  devisees  must  be 
considered  in  a  court  of  law  as  joint  tenants  in  fee 
absolutely.  That  it  was  argued  that  the  revocation  of 
the  devise,  as  to  one  devisee,  made  an  alteration  in  the 
interest  of  the  others ;  but  whatever  this  alteration 
was,  it  was  not  an  alteration  arising  from  a  new  gift, 
but  merely  from  a  revocation.  If  the  remaining  de- 
visees were  to  acquire  any  estate  which  they  had  not 
before,  something  beyond  a  mere  revocation  would  be 
necessary.  If  therefore  the  devisees  had  been  tenants 
in  common,  upon  the  erasure  of  one  name,  the  re- 
maining two  would  take  no  more  than  two  thirds  of 
the  estate. 

The  Court  certified  that  the  devise  of  the  estate  to 
the  two  trustees,  to  whom,  together  with  the  third 
trustee,  the  said  estate  was  devised,  as  joint  tenants, 
in  trust  to  be  sold,  was  not  revoked  by  the  testator's 
having  struck  out  the  name  of  the  third  trustee,  after 
the  execution  of  the  said  will. 

38.  T.  Carwardine  duly  made  his  will,  by  wdiich  he  short  v.  Smith, 
devised  the  premises  in  question  to  J.  Spillaian  and  '*^' 
E.  Aldridge,  upon  several  trusts.  The  testator  after- 
v/ards  made  several  alterations  in  the  will,  and  among 
others  struck  out  the  nam.e  of  J.  Spillman,  and  intro- 
duced the  names  of  J.  Wood  and  J.  Adey;  and  did 
not  afterwards  republish  his  will.  The  question  was, 
whether  it  was  revoked  or  not. 

Lord  Ellenborough. — "  It  has  been  contended  in  this 
case  that  the  testator  T.  C.  has  died  intestate,  as  to  the 
premises  in  question,  and  that  his  heir  at  law  is  entitled 
to  recover ;  inasmuch  as  the  obliteration  of  the  name 
of  J.  Spillman,  one  of  the  devisees  in  trust,  must  have 
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been  taken  to  have  been  done  animo  revocandi^  and  is 
a  revocation  of  the  devise  made  of  the  premises :  and 
that  it  must  be  also  taken  that  his  intention  was  to  have 
another  will,  accompanied  with  the  solemnities  required 
by  the  statute  of  frauds ;  or  at  least  to  have  republished 
the  will,  obliterated  and  altered  as  it  is  :  on  which  the 
question  arises;  and  the  case  in  Dyer,  310.  h.  has 
been  relied  on.  The  facts  of  this  case  plainly  shoAV 
that  the  testator  had  no  object  but  to  change  his  trus- 
tee ;  and  it  would  be  unreasonable,  when  he  has  not, 
by  any  thing  he  has  done,  indicated  any  intention  to 
dispose  of  his  lands  to  different  purposes  than  those 
declared  by  his  will,  and  when  it  clearly  appears  that 
he  meant  to  disinherit  his  heir  at  law,  to  infer  that  he 
designed  that  his  will  should  become  inoperative,  and 
so  let  in  his  heir  at  law,  by  what  he  did ;  rather  than 
to  conclude  that  he  thought  he  had,  by  the  alterations 
introduced,  made  a  valid  disposition  of  his  estate  to 
the  new  trustees ;  and  that  he  had  no  design  to  alter 
his  will,  except  so  far  as  such  obliteration  and  inter- 
lineation could  effectuate  that  purpose,  by  substituting 
the  persons  whose  names  he  interlined  in  the  stead  of 
him  whose  name  was  struck  out.  If  such  be  the  case, 
and  so  it  appears  to  us,  the  testator  meant  no  revoca- 
tion, but  by  means  of  that  which  he,  through  mistake, 
supposed  to  be  a  valid  disposition  to  others ;  and  had 
no  intention  to  revoke,  by  the  obliteration  he  has  made, 
but  by  an  effectual  substitution,  meant  to  be  made  of 
others  in  the  room  of  him  whose  name  was  so  obli- 
terated ;  and  if  so,  this  case  must  be  governed  by  that 
Ante,  §  21.  of  Ouious  V.  Tyrcr,  1  P.  Wms.  343.,  where  the  inten- 
tion of  the  testator  not  being  to  revoke  his  first  will  by 
cancelling,  but  by  substituting  another  perfect  will  in 
lieu  thereof,  Lord  Chancellor  Cowper,  on  the  same 
ground,  set  up  a  like  devise,  and  held  a  cancellation  of 
the  first  will  to  be  no  revocation.  But  in  this  case  it 
has  been  further  argued  for  the  defendants,  that  sup- 
posing the  obliteration  of  the  name  of  Spillman  to  have 
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revoked  the  devise  to  him,  the  heir  at  law  cannot  re- 
cover, inasmuch  as  the  devise  to  Aldridge  remained 
unrevoked,  and  we  think  there  is  great  weight  in  this 
argument ;  and  that  there  are  grounds  on  which  it  may 
be  contended,  that  the  effect  of  the  obUteration  in  this 
case  is,  at  most,  to  revoke  only  the  devise  as  to  Spill- 
man,  the  one  devisee  in  trust,  whose  name  is  so  obli- 
terated, leaving  it  unrevoked  as  to  Aldridge  :  the  inter- 
lineations which  were  intended  to  add  other  trustees, 
being  for  want  of  a  proper  publication,  inoperative :  and 
therefore  giving  its  full  effect  to  that  obliteration,  it 
would  leave  the  devise  to  Aldridge  in  full  force,  and 
competent  to  sustain  all  the  trusts  of  the  will  in  ex- 
clusion of  the  heir  at  law. 

39.  Where  there  is  a  duplicate  of  a  will,  and  the  tes-  Cancelling  one 

U3rt  rcvoF  gs 

tator  cancels  the  part  which  is  in  his  own  possession,  the  other! 
though  the  other  remains  entire,  yet  this  cancelling  ip.wms.346. 
one  part  operates  as  a  revocation  of  the  whole  will ;  for  QXerMnfra"^' 
the  original  and  duplicate  being  but  one  will,  they  must 
stand  or  fall  together;  and  it  may  not  be  in  the  testa- 
tor's power  to  get  possession  of  the  duplicate. 

40.  Besides  the  different  modes  of  revoking  a  will  implied  revo- 
allowed  by  the  statute  of  frauds,  there  are  certain  alte-  *^^"°"^" 
rations,  in  the  situation  of  the  testator,  or  in  the  estate 
devised,  which  have  been  held  to  operate  as  implied 
revocations  of  a  devise. 

41 .  It  is  now  fully  settled  that  where  a  man  makes  Marriage,  and 
his  will,  and  afterwards  marries  and  has  a  child,  these 

events  shall  operate  as  a  revocation  of  his  will;  be- 
cause they  produce  a  complete  change  in  the  situation, 
and  the  duties  of  the  testatoi'. 

42.  A  person  made  his  will  in  the  time  of  a  former  Christopher  v. 
wife,  who  died  without  having  had  any  children ;  and  4  Bi^rr?2i82. 
afterwards  married  a  second  wife,  by  whom  he  had 

issue  the  plaintiff.  The  Court  of  Exchequer  held  that 
the  second  marriage,  and  the  having  issue  by  that  mar- 
riage, was  a  revocation  of  the  will. 

43.  A  person  made  a  will  in  Jamaica,  in  the  year  stone jooug. 35. 

Amb.  721. 
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1764,  by  which  he  devised  his  real  and  personal  estate 
to  the  defendant.  Afterwards  he  made  another  will  in 
England,  not  duly  attested,  by  which  he  devised  his 
real  and  personal  estate  to  his  wife,  in  trust  for  his  son. 
The  Chancellor  of  Jamaica  decreed  that  the  marriage 
and  birth  of  a  child,  and  the  second  will,  amounted  to 
a  revocation  as  to  the  personalty,  but  not  as  to  the  real 
estate. 

On  an  appeal  to  the  Privy  Council,  Lord  Ch.  J.  De 
Grey,  Lord  Ch.  B.  Parker,  and  Sir  Eardley  Wilmot 
being  present,  so  much  of  the  decree  as  established  the 
first  will,  Avith  respect  to  the  real  estate,  was  reversed. 
And  it  was  declared  that  the  subsequent  marriage  and 
birth  of  a  child  were,  in  point  of  law,  an  implied  revo- 
cation of  the  first  will. 

44.  Marriage  and  birth  of  a  child  do  not,  however j 
in  all  cases,  amount  to  an  implied  revocation  of  a  de^ 
vise  ;  for  these  facts  only  afford  a  presumption  that  the 
testator  had  changed  his  intention  ;  so  that  where  this 
presumption  is  rebutted  by  other  circumstances,  the 
rule  will  not  hold. 
Browne  V.  45.  A  bachclor  made  his  will,  by  which  he  gave  a 

iAb"Eq?'4i3.  legacy  of  500Z.  to  his  brother,  and  legacies  to  other 
persons,  and  devised  his  real  estate  to  Eliza  Close  and 
her  heirs.  The  testator  afterwards  married  Eliza  Close, 
and  died  without  altering  his  will ;  leaving  her  preg- 
nant of  a  son.  The  question  was,  whether  this  altera- 
tion in  the  testator  s  situation  operated  as  a  revocation 
of  his  will.  Lord  Keeper  Wright  was  clearly  of  opi-* 
nion,  that  an  alteration  of  circumstances  might  amount 
to  a  revocation  of  a  will  of  lands  as  well  as  of  personal 
estate,  notwithstanding  the  statute  of  frauds,  which 
does  not  extend  to  an  implied  revocation.  But  that 
no  such  alteration  appeared  here,  for  no  injury  was 
done  to  any  person  ;  and  those  were  provided  for,  for 
whom  the  testator  was  most  bound  to  provide ;  and 
established  the  will. 
Doug'^'si?'''"*      46.  Lord  Mansfield  has  said,  that  as  marriage  and 
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the  birth  of  a  child  only  amount  to  an  implied  revoca- 
tion of  a  former  will,  these  may  be  rebutted  by  every 
sort  of  evidence,  even  parol  evidence ;  and  there  was 
no  case  in  which  a  marriage  and  the  birth  of  a  child  had 
been  held  to  raise  an  implied  revocation,  where  there 
had  not  been  a  disposition  of  the  whole  estate. 

47.  It  has  been  held  by  Lord  Eldon,  that  a  second  Ex  pane 
marriage  and  the  birth  of  children,  the  wife  and  chil-  7  Ves.  348. 
dren  being  provided  for  by  settlement,  and  there  being 
children  by  a  former  marriage,  was  a  case  of  exception 

from  the  rule  that  marriage  and  the  birth  of  a  child 
revoke  a  will. 

48.  It  was  determined,  in  a  modern  case,  that  mar- 
riage, and  the  birth  of  a  posthumous  child,  operated  as  a 
revocation  of  a  will  of  land  made  before  the  marriage. 

49.  A  person  being  a  bachelor,  devised  lands  to  his  Doe  v. 
nephew,  and  afterwards  married.     Upon  his  wife's  be-  5  Term  r.'49. 
coming  pregnant,  he  expressed  an  intention  to  revoke 

his  will,  and  gave  directions  to  an  attorney  to  prepare 
another  will ;  but  died  before  it  was  ready.  After  his 
death  his  widow  was  delivered  of  a  child,  who  brought 
an  ejectment  against  the  devisees. 

Lord  Kenyon  said,  it  had  been  solemnly  decided  that 
marriage  and  the  subsequent  birth  of  a  child  amounted 
to  a  revocation  of  a  will,  made  before  marriage.  Per- 
haps the  foundation  of  that  principle  was  not  so  much 
an  intention  to  alter  the  will,  implied  from  those  cir- 
cumstances happening  aftei'wards,  as  a  tacit  condition 
annexed  to  the  will  itself,  at  the  time  of  making  it, 
that  the  party  did  not  intend  that  it  should  take  effect, 
if  there  should  be  a  total  change  in  the  situation  of  his 
family.  He  cited  a  passage  from  Justinian's  Institutes, 
and  one  from  Vinius's  Comment,  to  show  that  by  the 
civil  law,  if  the  wife  was  pregnant,  and  a  posthumous 
child  was  afterwards  born,  the  will  was  utterly  de- 
stroyed. And  this  confirmed  the  idea  that  these  deci- 
sions did  not  proceed  on  the  intention  of  the  party,  but 
on  a  tacit  condition  annexed  to  the  will  itself  when 

VOI>.  VI.  H 
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made.  That  our  law  also  took  notice  of  posthumous 
children.  For  these  reasons  therefore,  standing  on 
former  decisions,  and  not  extending  them  beyond  the 
rule  established  and  incorporated  into  our  law,  he  was 
of  opinion  for  the  plaintiff.  But  disclaimed  paying  anj'- 
attention  to  the  declarations  of  the  husband,  because 
letting  in  that  kind  of  evidence  would  be  in  direct  op- 
position to  the  statute  of  frauds ;  which  was  passed  in 
order  to  prevent  any  thing  depending  either  on  the 
mistake  or  the  perjury  of  witnesses.  But  when  the  act 
intended  to  guard  against  frauds  and  perjuries,  it  left 
the  courts  at  liberty  to  take  into  consideration  those  cir- 
cumstances which  are  not  liable  to  prevarication. 

Mr.  Just.  Buller  said,  the  only  question  was,  whether 
a  child  in  ventre  sa  mhre,  be  or  be  not  in  the  same 
situation  as  a  child  actually  born,  and  that  there  was 
no  distinction  between  them.  That  he  had  looked 
into  the  Register's  book  for  the  case  of  Browne  v. 
Thompson,  where  it  did  not  appear  that  the  child  was 
born  during  the  parent's  life.  That  that  case  was  first 
heard  before  the  Master  of  the  Rolls,  who  decreed  a 
revocation  of  the  will;  though  that  decree  was  after- 
wards reversed  by  Lord  Keeper  Wright,  from  the  pe- 
culiar circumstances  of  the  case.  They  must  take  it 
that  in  that  case  the  child  was  not  born  during  the 
devisor's  life ;  if  so,  the  opinion  of  the  Master  of  the 
Rolls  went  the  full  length  of  deciding  the  case :  and 
he  agreed  that  that  opinion  was  sound  law.  The  Court 
was  unanimous  that  the  will  was  revoked. 

50.  Although  it  be  fully  established  in  the  preceding, 
cases  that  marriage  and  the  birth  of  a  child  operate  as 
an  implied  revocation  of  a  devise  of  land ;  yet  it  has 
never  been  decided  that  either  of  those  circumstances 
singly,  as  a  subsequent  marriage,  or  the  subsequeat 
birth  of  a  child,  will  have  that  effect. 

51.  J.  Pierson  devised  all  his  real  estates  to  a  trustee 
in  trust,  to  pay  an  annuity  to  Mary  Simpson,  and  in  case 
he  should  have  any  cliildren  by  her^  to  provide  for  their 
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maintenance,  and  to  raise  3000/.  for  them :  at  the  time 
of  making  the  will  the  testator  had  one  child  by  M. 
Simpson  ;  afterwards  he  married  her  and  had  three 
children,  and  died  without  altering  his  will. 

It  was  held  that  the  will  was  not  revoked  by  the  sub- 
sequent marriage,  and  birth  of  children  ;  because  there 
was  not  that  total  change  in  the  situation  of  the  family, 
and  that  total  destitution  of  provision  for  those  who 
ought  to  be  the  objects  of  the  testator's  care  and  pro- 
tection (although  the  provision  was  made  for  them 
under  a  different  character),  which  could  vacate  the 
will  on  the  ground  of  a  supposed  tacit  condition,  that  i  v^*-  ^  ^• 
it  should  be  void  upon  a  total  change  in  the  situation 
of  the  testator  s  family,  and  a  total  want  of  provision 
for  the  family  so  newly  circumstanced ;  or  upon  the 
ground  of  a  presumed  intention  to  revoke,  according 
to  any  rules  of  law  hitherto  recognized  on  this  subject,  sheath  v.  York, 

52.  It  has  been  determined   lately,   that   where  a  390. 
widower,  having  a  son  and  two  daughters,  made  his  will, 

by  which  he  gave  all  his  real  estate  in  trust  for  those 
children,  and  afterwards  married  and  had  other  children, 
his  will  was  not  thereby  revoked.  For  such  revocation 
would  operate  only  to  let  in  the  eldest  son  to  the  whole 
of  the  estate,  which  he  had  by  the  will  divided  between 
that  eldest  son,  and  the  other  children  of  the  marriage. 

53.  The  marriage  of  a  woman  operates  as  a  revoca-  a  woman's  wiu 
tion  of  a  will  made  by  her  prior  to  such  marriage  ;  for  I^a^a'l!^^ 

if  the  wife  dies  before  her  husband,  it  can  have  no  ope-  Ff"\f."'^, 

^  hembling  s 

ration  ;  the  making  of  the  will  being  only  the  inception  case, 

gf  it,  as  it  does  not  take  effect  till  the  death  of  the  de-  2  p.  wms."  625. 

visor.     But  if  the  wife  survives  her  husband,  the  will  is  Lioyd^"  ^' 

revived,  and  takes  eiiect  as  if  she  had  never  been  ^  ^'°-  ^"  ^^^' 

married. 

64.  It  was  established  as  a  rule  of  law,  long  before  Alteration  ^ 
the  statute  of  wills,  that  any  alteration  of  the  estate  in 
lands  devised,  by  the  act  of  the  devisor,  after  the  pub- 
lication of  his  will,  operated  as  an  implied  revocation 
of  such  ^vill.  This  doctrine  is  founded  on  three  reasons. 
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I.  On  the  favour  which  the  common  law  shows  in  eveiy 
instance  to  the  heir.  ii.  On  a  principle  already  stated, 
that  a  devisor  must  not  only  be  actually  seised  of  the 
lands  at  the  time  when  he  makes  his  will,  but  must  also 
continue  to  be  so  seised  thereof  till  the  time  of  his 
death,  in.  Because  any  alteration  of  the  estate  devised 
is  held  to  be  evidence  of  an  alteration  in  the  intention 
of  the  devisor. 

55.  An  actual  alienation  or  disposition  of  an  estate 
by  the  devisor,  after  he  has  made  his  will,  operates  as 
a  revocation  of  the  devise  ;  for  in  such  case  the  devisor 
does  not  die  seised ;  and  his  alienation  is  deemed  un** 
doubted  evidence  of  an  alteration  of  intention,  in  con- 
formity to  the  rule  of  the  Roman  law,  from  which  this 
doctrine  was  probably  derived;  est  enim  rei  legate 
alienatio  species  tacitce  ademptionis,  quoniam  hoc  ipso, 
quod  testator  rem  in  alium  transfert,  recedere  a  priori 
vohmtate  videtur, 

56.  A  person  devised  all  his  manors,  messuages, 
and  hereditaments  to  trustees,  in  trust  for  his  nepheXV 
and  his  issue,  in  strict  settlement.  The  testator  after- 
wards conveyed  an  advowson,  whereof  he  was  seised  at 
the  time  of  making  his  will,  to  trustees  and  their  heirs, 
and  by  another  deed  declared  the  trust  of  their  convey- 
ance to  be  to  present  the  son  of  R.  I. 

It  was  decreed  by  Lord  Hardwicke  that  the  con- 
veyance of  the  advowson  wa^  a  complete  revocation  of 
the  devise  of  it. 

57.  Eliz.  Milner  devised  a  house  to  her  sister  CatTiCr 
rine  for  life,  and  after  her  decease,  devised  the  same  to 
trustees,  in  trust  to  sell.  The  testatrix  afterwards  sold 
the  estate  herself.  It  was  decreed  that  the  sale  was  a 
revocation,  not  only  of  the  house,  but  also  of  the  devi^ 
of  the  money  to  arise  from  the  sale. 

58.  Even  an  agreement  or  covenant  to  convey  lands, 
which  have  been  previously  devised  by  will,  operates 
in  equity,  though  not  at  law,  as  a  revocation  of  such 
devise. 
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59.  A  person  devised  six  houses  to  his  wife;  after-  Rtderr.wager, 

•  •  2  P  Wms  328 

wards  the  testator,  by  articles,  covenanted,  in  consider- 
ation of  the  marriage  of  his  eldest  daughter,  to  settle 
a  moiety  of  his  real  estate  on  her.  Lord  King  held, 
that  though  this  was  but  a  covenant,  and  therefore  did 
not,  at  law,  revoke  the  will ;  yet  it  being  for  a  valuable 
consideration,  was,  in  equity,  tantamount  to  a  convey- 
ance ;  and  consequently  a  revocation  of  the  will. 

60.  In  a  subsequent  case  it  is  said  by  Lord  Kin"-,  Cotter  v.  Layer, 

xi     ^    .1  1  .    ,  1  1  2P.Wms.622 

that  though  a  covenant  or  articles  do  not,  at  law, 
revoke  a  will,  yet  if  entered  into  for  a  valuable  con- 
sideration, amounting  in  equity  to  a  conveyance,  they 
must  consequently  be  an  equitable  revocation  of  a  will. 

61.  In  a  modern  case  Lord  Rosslyn  held,  that  an  Knoiiysv. 

1  .  f.  Alcock, 

agreement  for  a  partition  operated  as  a  revocation  or  s  ves.  643. 

a  devise ;  and  said,  that  where  an  estate  was  devised  ' 

specifically,  and  was  afterwards  sold  by  the  testator  by 

a  contract  executory,  the  estate  went  from  the  devisee. 

And  Sir  Wm.  Grant  held,  that  a  covenant  to  surrender  Vawser  v. 

copyhold  estates  operated  as  a  revocation  in  equity  of  leveslsi^. 

a  prior  will. 

62.  In  all  cases  of  this  kind  the  legal  estate  passes  2P.Wms. 
by  the  will  to  the  devisee ;  but  the  Court  of  Chancery 

will  compel  him  to  convey  it  to  the  person  entitled 
under  the  equitable  agreement. 

63.  Even  an  intended  alienation  of  an  estate  pre-  An  intended 
viously  devised,  which  fails  of  taking  effect  for  want  of 

some  formality  in  the  instrument,  has  been  held  to 
operate  as  a  revocation  of  the  devise.  Thus  a  feoffment  i  Rou.  Ab.eis. 
without  livery,  and  a  bargain  and  sale,  not  enrolled,  ^      '  •    3- 
have  been  held  to  be  revocations  of  prior  devises ;  be- 
cause such  intended  alienations  were  considered  as 
proofs  of  an  alteration  of  intention. 

64.  It  was  certified  by  the  Court  of  Kings  Bench  to  shove  v. 
the  Court  of  Chancery,  in  a  modern  case,  that  a  deed  5  Term*  r.  124. 
intended  to  operate  as  an  appointment  to  uses,  but  not 
sufficient  for  that  purpose,  may  have  the  effect  of  revok- 
ing a  will,  if  the  party  appear  to  have  had  that  intention. 
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Alienation  to         65.  An  alicnation  to  a  trustee,  without  any  intention 
tiuTor.°  '  ^    of  departing  with  the  estate ;  and  though  the  alienor 
take  back  the  old  use,  has  been  held  to  operate  as  a 
revocation  of  a  prior  devise ;  because,  in  such  a  case, 
there  is  an  interruption  of  the  seisin  ;  and  also  because 
a  presumption,  in  favour  of  the  heir  at  law,  arises  from 
the  alienation,  that  there  was  an  alteration  in  the  inten- 
tion of  the  testator. 
Dyer,  143  b.         66.  Thus  it  was  determined  in  Michaelmas,  44  Edw. 
III.,  that  where  a  man  seised  in  fee  of  lands,  devisable 
by  custom,  made  his  will,  he  having  then  two  sons,  and 
upon  their  death,  aliened  the  land  in  fee,  and  took  back 
an  estate  in  fee ;  the  will  was  thereby  revoked. 
Lincoln's  case,        67.  Lord  Liucolu  made  his  will,  by  which  he  devised 
Show.  Pari,      all  his  cstatcs  to  the  person  to  whom  his  title  was  to 
^'  ^^^'  descend :  afterwards  conceiving  that  he  should  marry 

a  certain  lady,  though  the  lady  never  had  any  such 
intention,  he  conveyed  his  estate  by  lease  and  release 
to  trustees,  in  consideration  of  his  intended  marriage, 
to  the  use  of  himself  and  his  heirs,  until  the  marriage 
should  take  effect,  and  then,  as  to  part,  for  his  intended 
wife,  &c.  No  marriage  ever  took  place,  and  Lord 
Lincoln  died. 

It  was  decreed  that  this  conveyance  operated  as  a 

revocation  of  the  will:  and  the  decree  was  affirmed  in 

^  ^^^'  ^,n^;«     the  House  of  Lords.     It  is  said  that  the  Jud^-es  were 

4  Burr.  1940.  ^  ~ 

Doug. 695.  equally  divided  in  this  case;  and  that  all  the  Lords 
voted.  Lord  Mansfield  has  said  of  it, — "  The  absur- 
dity of  Lord  Lincoln's  case  is  shocking ;  however,  it  is 
now  law." 

Pollen  V.  68.  A.  by  his  will,  dated  in  1708,  ffave  several  pecu- 

Huband,  .  t  •  r-  i   • 

)  Ab,  Eq.  412.  niary  and  specific  legacies,  and  then  gave  all  his  real 
^03.4*33'  *  ^nd  personal  estate  to  B.,  on  condition  he  took  the 
name  of  A.  Afterwards  A.  together  with  J.  S.  his 
trustee,  by  lease  and  release,  conveyed  several  manors 
to  trustees  and  their  heirs,  to  the  use  of  himself  for  life, 
and  that  the  trustees  and  their  heirs  should  execute 
such  conveyances  thereof  as  A.  by  Avriting  under  his 
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hand  and  seal,  or  by  bis  last  will,  sbould  appoint.  Tbe 
testator  died  without  altering  or  revoking  his  said  will, 
or  making  any  appointment  touching  bis  real  estate. 

It  was  decreed  that  the  lease  and  release  was  a  revo- 
cation of  the  will ;  and  the  decree  was  affirmed  in  the 
House  of  Lords. 

69.  An  alienation   made  for   the    sole   purpose  of  Alienation  to 

^  i        r  strengthen  the 

strengthening,  or  giving  effect  to  a  previous  devise,  has  Revise. 
notwithstanding  been  held  to  operate  as  a  revocation  of 
it,  on  account  of  the  interruption  of  the  seisin ;  for, 
in  such  a  case,  no   alteration  of  intention  could  be 
presumed. 

70.  A  bastard  made  his  will,  and  thereby  devised  a  Husse/scase, 
certain  manor.     He  afterwards  made  a  feoffment  of  i  RoU.  Ab. 
the  same  manor,  to  the  use  of  such  persons,  and  for 

such  estates,  as  he  had  already  declared  by  his  will. 
It  was  adjudged  that  this  feoffment  was  a  revocation  of 
the  will. 

71.  A  person  covenanted  by  indenture  to  levy  a  fine,  Lutwich  r. 
to  the  use  of  such  persons  as  he  should  nominate  by  i  RdhAb. 
his  will.     He  then  made  a  will,  by  which  he  devised  ^^^' 

the  lands  to  certain  persons  ;  and  afterwards  levied  a  ^•'^'^^  ^  ^^'^^ 

.  f  Amb.  215. 

fine  m  pursuance  oi  the  covenant.     It  was  agreed  that  Tit.  32.  c.  12. 
the  fine  operated  as  a  revocation  of  the  will ;  but  in  this 
and  the  preceding  case,  the  will  was  held  to  be  a  good 
declaration  of  the  uses  of  the  fine. 

72.  Where  a  person  who  has  devised  his  lands,  after-  Fine  and  re- 
wards levies  a  fine  or  suffers  a  recovery  of  them,  these  ^°''"^' 
acts  will  operate  as  a  revocation  of  the  devise. 

73.  A  tenant  in  tail  made  his  will,  whereby  he  de-  i^'ster  v. 

Distcr 

vised  certain  lands;  and  aftenvards,  by  bargain  and  sLev.'ios. 
sale  enrolled,  conveyed  the  same  to  a  tenant  to  the 
precipe,  against  whom  a  common  recovery  was  suf- 
fered, with  voucher  of  the  tenant  in  tail,  to  the  use  of 
himself  in  fee.  It  was  determined  that  the  recovery 
operated  as  a  revocation  of  the  will. 

74.  Sir  H.  Turner  being  seised  of  a  considerable  Marwoodv. 

.  Turner, 

estate  m  tail  male,  with  remainder  to  himself  in  fee,  3p.wra3.i63. 
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and  having  no  son,  made  his  will,  by  which  he  devised 
his  estate  to  his  nephew,  (who  was  not  his  heir,)  in 
strict  settlement.  Afterwards  Sir  H.  Turner  suffered 
a  common  recovery  of  this  estate,  to  the  use  of  him- 
self in  fee.  Upon  the  back  of  the  will  was  written,  this 
is  my  will;  and  afterwards,  but  not  now  so  Intended. 

It  was  determined  that  the  recovery,  and  the  decla- 
ration of  the  uses  of  it  to  Sir  H.  Turner  and  his  heirs, 
being  subsequent  to  the  will,  and  inconsistent  there- 
with, as  declaring  the  estates  should  go  to  his  heir  at 
law,  and  not  to  his  devisee,  operated  as  a  revocation  of 
the  will.  And  it  was  observed  that  a  common  reco- 
very, as  it  is  a  solemn  conveyance  upon  record,  and 
stronger  than  a  feoffment,  must  needs  be  a  revocation  r  *" 
the  recovery  being  suffered  by  the  tenant  in  tail,  plainly 
gains  an  absolute  fee,  derived  out  of  the  estate  tail, 
and  which  fee  was  never  devised ;  consequently  it  must 
be  even  stronger  than  the  case  where  a  man,  having 
lands,  devises  them,  and  afterwards  makes  a  feofiment 
of  them ;  though  to  the  use  of  himself  and  his  heirs, 
and  though  this  be  the  old  use,  yet  according  to  the 
several  cases  in  1  Roll.  Ab.  614.,  it  is  a  revocation; 
and  the  case  of  Dister  v.  Dister  was  cited  as  exactly  in 
point. 
Parsons  v.  75.  It  was  agrccd  by  marriage  articles,  that  the  wife's 

3 Ttk.^lu  estate,  whereof  she  was  tenant  in  tail,  should  be  con- 
veyed to  the  husband  in  fee.  Subsequent  to  the  mar- 
riage, the  husband  devised  those  lands,  and  afterwards 
the  husband  and  wife  suffered  a  recovery  of  them,  to 
such  uses  and  for  such  estates  as  they  should  jointly 
appoint;  and  in  default  of  appointment,  to  the  use 
of  the  husband  and  his  heirs.  No  appointment  was 
made. 

It  was  decreed  by  Lord  Hardwicke,  that  the  will  was 
MS.  Rep.         revoked  by  the  recovery.     And  he  said, — "  It  is  admit- 
ted that  if  the  testator  had  been  seised  in  fee,  at  the 
date  of  the  will,  and  had  afterwards  suffered  a  recovery, 
that  would  have  been  a  revocation :  and  yet  the  objec- 
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tion  would  have  held  equally  there,  of  the  alteration 
being  made  only  for  the  particular  purpose  to  enable 
him  and  his  wife  to  dispose,  without  any  other  form  of 
conveyance.  There  are  a  great  variety  of  cases,  and 
nice  and  artificial  distinctions,  upon  the  favour  to  the 
heir :  one  rule  however  is  certain,  that  if  a  man  is  seised 
in  fee,  and  disposes  by  will,  and  afterwards  makes  a 
conveyance,  taking  back  a  new  estate,  that  is  a  revo- 
cation. So  if  he  devises  the  land,  and  levies  a  fine 
■without  any  use  declared ;  this  is  a  revocation ;  and  yet 
he  takes  back  the  old  use  unaltered ;  which  is  a  pro- 
digious strong  case." 

76.  Vincent  Darlev  being"    seised    of  several   real  Parley  v. 

,.■..(,  •11  •         '      f        '      1  '  ye    Langworthy, 

estates  for  his  life,  with  the  reversion  m  fee  m  himself,  Amb.  653. 

Q    TXT"!         15       C 

made  his  will,  by  which  he  devised  them  to  Mr.  Lang- 
worthy  in  strict  settlement;  some  years  after,  the  tes- 
tator suffered  a  common  recovery  of  the  estates  devised, 
to  the  use  of  himself  in  fee. 

The  question  was,  whether  the  will  was  revoked  by 
the  recovery.  The  Court  of  Chancery  ordered  a  case 
to  be  stated  for  the  opinion  of  the  Court  of  Common 
Pleas,  upon  the  following  question : — "  Whether  the 
deed  executed,  and  the  recovery  suffered  by  Vincent 
Darley,  was  a  revocation  of  the  -will." 

The  case  having  been  fully  argued  before  that  Court, 
Lord  Ch.  J.  Wilmot  said,  there  were  a  great  m^ny  de- 
terminations touching  the  revocation  of  wills,  and  very 
nice  artificial  distinctions  were  made  in  favour  of  heirs 
at  law.  It  seemed  to  be  clear,  fi'om  the  latest  deter- 
minations upon  the  subject,  that  if  a  man  seised  in  fee, 
made  his  will  and  devised;  and  afterwards  conveyed 
by  recovery,  fine,  feoffment,  release,  &c.,  and  took  back 
the  same,  or  a  different  estate,  it  should  amount  to  a 
revocation,  Th6  reason  was,  that  it  must  be  presumed 
he  intended  to  alter  his  will. 

The  Court  certified  their  opinion,  that  the  deeds  exe- 
cuted and  the  recovery  suffered  by  Vincent  Darley,  sBro.  p«i. 
were  a  revocation  of  his  will.     Lord  Camden  decreed 
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accordingly ;  and  the  House  of  Lords  affirmed  the  de- 
cree, as  to  this  point. 

77.  In  the  case  of  Selwin  v.  Selwin,  which  has  been 
stated  in  a  former  chapter,  the  will,  though  made  before 
the  return-day  of  the  writ  of  entry,  on  which  the  reco- 
very was  suffered,  and  to  which  it  had  relation,  was 
held  not  to  be  revoked  by  the  recovery ;  because  the 
bargain  and  sale  and  recovery  ought  to  be  considered 
as  one  transaction,  and  as  constituting  one  whole,  by 
reference  to  its  inception. 

78.  It  was  held  by  the  Court  of  Common  Pleas,  upon 
a  motion  for  a  new  trial,  that  where  a  testator  levied  a 
fine  to  such  uses  as  he  should  appoint,  by  deed  or  will ; 
a  prior  will  was  thereby  revoked. 

79.  The  doctrine  of  presumptive  and  constructive 
revocations  appears  to  have  been  carried  much  too  far ; 
and  has  been  disapproved  of  by  the  ablest  judges  of 
modern  times.  Lord  Mansfield  has  observed,  that  con- 
structive revocations,  contrary  to  the  intention  of  the 
testator,  ought  not  to  be  indulged ;  and  that  some 
overstrained  resolutions  of  that  sort  had  brought  a 
scandal  on  the  law ;  and  on  another  occasion  he  said — 
'*^  All  revocations  which  are  not  agreeable  to  the  inten- 
tion of  the  testator,  are  founded  on  artificial  and  absurd 
reasoning."  It  is  however  now  fully  settled,  that  where- 
ever  a  person  who  has  devised  an  estate,  afterwards 
makes  any  alteration  in  it,  by  any  mode  of  conveyance 
whatever,  inconsistent  with  the  preceding  devise ;  or 
by  which  the  estate  devised  becomes  in  any  respect 
different  from  what  it  was  before ;  such  an  alienation 
will  operate  as  a  revocation  of  the  prior  devise. 

80.  By  articles  made  in  1777,  previous  to  marriage, 
the  Duke  of  Chandos  covenanted,  that  he  would,  within 
six  months  after  the  marriage,  cause  several  freehold 
and  copyhold  estates  to  be  conveyed  to  him,  to  the 
intent  that  the  duchess  might  become  entitled  to  dower 
thereout ;  and  also  that  he  would,  within  twelve  months 
after  the  marriage,  and  after  such  conveyances,  settle 
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the  said  estates,  subject  to  dower,  to  the  use  of  himself 
for  Hfe,  remainder  to  trustees  to  preserve  eonting'ent 
remainders ;  remainder,  after  the  decease  of  the  duke 
and  duchess,  to  other  trustees  for  a  terra  of  years,  to 
raise  portions  for  younger  children ;  remainder  to  the 
first  and  other  sons  of  the  marriage  in  tail  male; 
remainder  to  the  right  heirs  of  the  duke.  The  mar- 
riage took  effect;  and  the  duke  by  his  will,  dated 
January  9th,  1780,  confirmed  the  articles,  and  devised 
all  the  estates  which  he  had  agreed  to  settle,  in  case  of 
failure  of  issue  male  of  the  marriage,  to  the  duchess 
for  life ;  remainder  to  his  daughters,  as  tenants  in  com- 
mon in  tail,  with  several  remainders  over. 

Afterwards  (in  October  1780,)  the  duke  executed  a 
settlement,  purporting  to  be  in  pursuance  and  per- 
formance of  the  articles,  by  which  he  granted  and 
released  all  the  estates  comprised  in  the  articles  to 
trustees,  to  the  use  of  himself  for  life ;  remainder,  as 
to  part,  to  the  use  of  the  duchess  for  life ;  and  as  to 
another  part,  for  securing  a  jointure  of  2000/.  a  year  to 
the  duchess  ;  remainder  to  trustees  for  a  term  of  1000 
years,  to  secure  portions  for  younger  children,  nearly 
as  in  the  articles ;  remainder  to  the  first  and  other  sons 
of  the  marriage,  remainder  to  the  duke  in  fee.  Lord 
Loughborough  said,  that  a  court  of  equity  could  not 
adopt  different  rules  respecting  the  transmission  of 
estates,  from  those  established  at  law.  That  the  set- 
tlement being  in  many  points  inconsistent  with  the 
articles,  and  also  with  the  will,  must  be  deemed  a  revo- 
cation of  the  will. 

On  an  appeal  to  the  House  of  Lords,  the  following  ^  Bro.  Pari, 
reasons  were  assigned  in  support  of  the  appellant: 
I.  Because  the  settlement  being  executed  in  conse- 
quence of  the  articles  by  which  the  duke  was  bound  to 
make  a  conveyance  of  his  estates,  ought  not  to  be  con- 
sidered as  a  distinct  and  independent  deed,  but  as  form- 
ing part  of  the  same  conveyance  with  the  articles, 
which  bore  date  antecedent  to  the  will ;  and  therefore 
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could  not  be  deemed  a  revocation  of  it.  ii.  Because, 
by  expressly  referring  to  the  articles,  and  professing  to 
carry  them  into  effect,  the  settlement  clearly  marked 
and  defined  the  object  which  the  parties  had  in  view, 
and  excluded  every  possible  idea  of  an  intention  to 
revoke  the  will ;  and  though  the  rule  were  generally 
true,  that  any  conveyance  after  the  execution  of  a  will, 
whereby  the  nature  of  the  estate  which  the  devisor  had 
in  him  at  the  time  of  making  the  will  was  altered,  ope- 
rated as  a  revocation  of  such  prior  will ;  yet  it  was  sub- 
mitted that  such  rule  did  not  apply  at  all  to  a  case 
circumstanced  as  the  present ;  or  if  it  did,  that  there 
were  many  exceptions  to  that  rule,  grounded  on  the 
nature  and  tendency  of  the  conveyance,  with  reference 
to  the  intention  of  the  testator,  manifested  thereby.  If 
the  principle  of  revocation  was  founded  merely  on  the 
alteration  in  the  plight  of  the  estate,  it  could  admit  of 
none  of  those  exceptions  which  had  actually  been 
adopted  in  the  case  of  conveyances  in  fee,  by  way  of 
mortgage,  or  in  trust  for  payment  of  debts  or  particular 
charges  subsequent  to  the  execution  of  a  will,  and 
Infra.  which  had  been  held  only  a  revocation  pro  tanto.  These 

depended  entirely  on  the  nature  and  design  of  such 
conveyances ;  and  if  so,  the  settlement  in  question 
appeared  to  fall  directly  within  the  same  principle, 
iir.  Because  the  duke's  will  referred  in  express  terms 
to  the  articles,  and  disposed  only  of  such  estates  and 
interests  as  were  not  bound  thereby;  and  it  seemed 
unreasonable  to  say,  that  a  deed  for  carrying  those 
articles  into  effect,  and  which  the  duke  must  have  had 
in  contemplation  at  the  time  of  making  his  will,  should 
totally  revoke  the  dispositions  contained  in  that  will ; 
although  made  with  reference  to  ulterior  objects,  not 
within  the  articles  or  deed. 

In  support  of  the  decree,  the  following  were  some  of 
the  reasons  assigned.  Because  the  testator,  after  mak- 
ing his  will,  conveyed  and  departed  with  the  whole  of 
the  estate  which  he  had,  in  the  lands  comprised  in 
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those  deeds,  at  the  time  of  making  his  will,  and  passed 
that  estate  to  others  in  fee,  declaring  the  use  to  himself 
for  life,  with  limitations  thereon,  and  limiting  the  ulti- 
mate use  to  himself  in  fee  simple;  and  it  had  been 
settled,  by  a  series  of  decisions,  which  could  not  be 
impeached  without  destroying  all  security  of  title,  that 
the  conveyance  of  the  entire  fee  simple  of  lands  to 
uses,  was  a  revocation  of  a  prior  will  of  such  lands ; 
and  that  the  use  limited  to  the  grantor  himself  by  such 
conveyance  would  not  pass  by  such  will,  without  a 
republication  thereof,  but  would  descend  to  his  heir  at 
law ;  except  in  certain  cases,  bounded  by  certain  rules. 

It  had  been  contended,  that  though  the  settlement 
was  a  revocation  at  law,  it  was  not  so  in  equity :  or 
that  in  equity  the  devisees  had  a  right  to  make  the  heir 
a  trustee  for  them.  Lord  Hardwicke,  in  Parsons  v. 
Freeman,  had  said,  and  the  rule  was  unquestionably  3Atk.;48. 
established,  that  the  same  conveyance  which  would  be 
a  revocation  of  a  devise  of  a  legal  estate,  would  be 
equally  a  revocation  of  a  devise  of  an  equitable  estate  ; 
and  that  it  would  be  very  dangerous  to  property  to  hold 
it  otherwise.  If,  therefore,  the  conveyance  in  question 
was  a  revocation  of  the  devise  at  law,  what  equity  could 
there  be  to  set  up  the  revoked  legal  devise,  against  the 
heir,  in  favour  of  the  devisee  ;  or  for  declaring  the  heir 
a  trustee  for  the  devisee ;  which  would  be  in  effect  to 
convert  what  was  a  legal  devise,  into  an  equitable  de- 
vise, merely  because  it  was  revoked ;  and  therefore  of 
no  force  as  a  legal  devise. 

The  decree  was  affirmed. 

81.  Sir  Thomas  Cave,  by  articles  dated  December  Goodtitu*?, 

OtW3V 

13th,  1790,  entered  into  previous  to  his  marriage  with  7TeTOR.399, 
Lady  Lucy  Sherrard,  agreed  to  make  a  provision  for 
his  intended  wife,  and  the  issue  of  the  marriage,  out  of 
certain  estates.  Sir  Thomas  Cave  made  his  \vill,  dated 
March  I3th,  1 791,  by  which  he  devised  his  estates,  in 
case  he  should  die  without  issue  of  his  body,  to  his 
uncle,  the  Rev.  Charles  Cave,  and  his  issue  male,  in 
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strict  settlement.  Afterwards,  by  deeds  of  lease  and 
release,  dated  in  May  1791,  reciting  the  intended  mar- 
riage, and  that  Sir  T.  C.  had  agreed,  upon  the  treaty 
for  the  said  marriage,  to  settle  a  jointure  upon  Lady 
Lucy,  in  consideration  of  the  marriage  and  of  the  for- 
tune of  Lady  Lucy,  he  conveyed  the  estates  in  ques- 
tion to  trustees  and  their  heirs,  to  the  use  of  himself 
for  life,  remainder  to  the  intent  that  Lady  Lucy  might 
receive  an  annuity  of  600/.  a  year  for  life,  as  a  jointure, 
and  in  bar  of  dower ;  remainder  to  the  use  of  the  first  and 
other  sons  of  the  marriage,  in  tail  male  ;  remainder  to  ^ 
Sir  T.  C.  his  heirs  and  assigns  for  ever.  And  by  other: 
deeds  of  lease  and  release  Sir  T.  Cave  conveyed  other 
estates  to  trustees  and  their  heirs,  to  the  intent  that 
Lady  Lucy  might  receive  an  additional  jointure,  with  a 
limitation  to  trustees  for  500  years,  for  better  securing 
it,  with  remainder  to  the  use  of  Sir  T.  Cave  in  fee. 
The  marriage  took  place,  and  in  about  six  months. 
Sir  T.  Cave  died,  without  issue ;  leaving  Sarah  Otway 
his  heir  at  law.  A  question  arose  in  a  suit  of  Chancery, 
between  the  devisee  and  the  heir  at  law  of  Sir  T.  Cave, 
whether  the  first  and  second  deeds  of  lease  and  release 
operated  as  a  revocation  of  the  will. 

By  consent,  the  parties  were  ordered  to  proceed  to 
a  trial  at  the  bar  of  the  Court  of  Common  Pleas,  where 
a  special  verdict  was  found,  stating  the  above  facts. 
vueiBos,  &  The  judges  delivered  their  opinions  seriatim  on  the 
special  verdict,  and  were  unanimous,  that  the  first  deeds 
of  lease  and  release  operated  as  a  revocation  of  the 
will,  as  to  the  lands  comprised  therein.  And  three  of 
the  judges  thought  the  second  deeds  of  lease  and  re- 
lease had  the  same  effect ;  but  Lord  Chief  Justice  Eyre 
was  of  opinion,  that  they  did  not  operate  as  a  revocation. 
A  writ  of  error  was  brought  from  this  judgment  in 
the  Court  of  King's  Bench,  when  Lord  Kenyon  began 
by  observing,  that  the  marriage  settlement  executing 
the  articles,  and  on  which  the  principal  question  de- 
pended, limited  the  reversion  in  fee  to  Sir  T.  C.  his 
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heirs  and  assigns  for  ever ;  therefore  the  whole  use  was 
disposed  of  some  way  or  other.  He  then  stated  the  Ame. 
cases  of  Parsons  v.  Freeman,  and  Sparrow  v.  Hard- 
castle  ;  and  observed,  that  the  doctrine  which  Lord 
Hardwicke  wished  to  establish,  was  this ;  that  any  alte- 
ration of  the  estate,  or  conveyance  to  uses,  after  making 
the  will,  though  the  old  use  remained,  which  was  the 
case  here,  was  in  law  a  revocation  of  the  will.  That 
supposing  in  this  case  Sir  T.  C.  had  merely  made  a 
conveyance  to  the  use  of  himself  and  his  heirs  for  ever, 
that  would  undoubtedly  have  operated  as  a  revocation 
of  his  will ;  then  could  the  other  uses  to  which  he  con- 
veyed the  estate  make  any  alteration.  He  said  it  had 
been  supposed  in  the  course  of  the  argument,  that  the 
case  of  Brydges  v.  Chandos  proceeded  on  equitable 
principles ;  but  he  knew  that  the  Lord  Chancellor 
meant  by  that  decision  to  confirm  the  doctrine  esta- 
blished by  Lord  Hardwicke.  He  concluded  by  saying, 
"  I  do  not  enter  into  the  reasons  upon  which  all  the 
eases  have  been  determined ;  because  the  best  rule  is 
stare  decisis.  But  my  opinion  is  formed  upon  the 
authority  of  all  the  cases  from  the  time  of  Lord  Rolle. 
Such  were  the  opinions  of  Lord  Trevor,  Lord  Hard- 
wicke, and  Lord  Mansfield  ;  the  latter  of  whom,  though 
finding  fault  with  former  decisions,  thought  himself 
fettered  by  the  authorities.  I  take  it  therefore  that  the 
law  of  the  land  is  now  clearly  and  indisputably  fixed, 
if  at  any  time  it  can  be  fixed ;  that  where  the  whole 
estate  is  conveyed  away  to  uses,  though  the  ultimate 
reversion  of  it  comes  back  again  to  the  grantor  by  the 
same  instrument,  it  operates  as  a  revocation  of  a  prior 
will.  That  being  the  law,  I  am  bound,  how  unfortunate 
soever  it  may  be  in  this  case,  to  give  my  opinion  in 
favour  of  the  defendant ;  and  consequently  the  judg- 
ment of  the  Court  of  C.  B.  must  be  affirmed." 

The  cause  coming  on  again  in  the  Court  of  Chancery  3  Vea.  Juo. 
upon  the  equity  reserv^ed,  the  Court  was  clearly  of  opi-  Vawser  v. 
nion,  that  the  will  was  revoked  in  equity,  as  well  as  at  {fyJl  519, 
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law,  and  decreed  accordingly.  And  on  an  appeal  to  the 
House  of  Lords,  the  decree  was  affirmed. 

82.  It  was  resolved  in  a  modern  case,  that  a  devise 
was  revoked  by  an  exchange ;  though  the  land,  after 
the  death  of  the  de\isor,  was  restored  to  his  heir,  under 
an  arrangement,  in  consequence  of  a  defect  discovered 
in  the  title  of  the  other  party  to  the  exchange. 

83.  In  the  case  of  a  revocation  by  the  execution  of 
conveyance  of  lands,  subsequent  to  a  devise  of  them, 
parol  evidence  is  not  admissible  to  prove  that  the  tes- 
tator meant  his  will  should  remain  in  force,  and  unre- 
voked by  the  subsequent  conveyance. 

84.  In  Goodtitle  v.  Otway,  the  plaintiff  went  into  evi- 
dence, in  the  Court  of  Chancery,  of  the  testator's  con- 
versations with  his  lady  and  the  attorney  who  prepared 
all  the  instruments,  to  show  the  motives  for  making 
the  will ;  and  that  the  testator  had  no  intention  to 
revoke  it ;  and  after  the  marriage  referred  to  it  as  his 
will.  But  the  Lord  Chancellor  was  clearly  of  opinion, 
that  the  parol  evidence,  being  evidence  of  a  republica- 
tion, if  any  thing,  could  not  be  received.  That  if  the 
deed  did  not  affect  the  will  at  law,  it  was  out  of  the 
question :  if  it  did,  he  could  not  set  up  the  will  again 
by  parol  evidence. 

85.  Upon  the  trial  at  bar  of  the  above  case,  in  the 
Court  of  Common  Pleas,  the  same  evidence  was  offered; 
but  the  Court  refused  to  admit  it. 

Lord  Chief  Justice  Eyre  said,  it  was  manifest  from 
the  opening,  that  it  was  intended  to  be  insisted  on,  that 
by  the  necessary  operation  of  the  conveyances  used. 
Sir  T.  C.  lost  his  old  estate,  upon  which  the  will  ope- 
rated, and  took  a  new  one.  If  so,  the  consequence 
was,  that  though  there  were  the  clearest  demonstration 
that  it  was  his  intent,  that  the  will  should  operate  upon 
it,  the  law  said  it  should  not ;  and  by  that  law  they  were 
bound.  If  this  was  a  case  of  that  kind,  it  was  a  case 
that  would  disappoint  the  will,  even  admitting  the 
clearest  intention  that  it  should  not.     All  evidence 
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therefore  of  intent  seemed  to  him  entirely  foreign  to 
the  question ;  all  such  evidence  therefore  must  be 
rejected;  and  the  question  tried  upon  its  true  legal 
grounds. 

Mr.  J.  BuUer  observed,  that  in  order  to  determine 
whether  the  evidence  was  or  was  not  admissible,  the 
Court  was  to  consider  to  whom  it  was  to  be  applied. 
If  the  question  was,  whether  the  testator  was  incapa- 
citated, or  the  instructions  given  were  duly  followed, 
the  evidence  would  be  admissible.  But  here  the  end 
proposed  by  it  v/as,  to  show  that  tlxe  deeds  should  have 
a  different  construction  from  that  which  the  words  im- 
ported. That  there  was  a  great  difference  between 
cases  which  depended  on  circumstances,  and  those 
which  depended  on  the  solemn  acts  done  by  the  party 
himself;  and  that  distinction  supported  the  case  of 
Brady  v.  Cubitt.  There  was  no  act  in  that  case  done  Ante. 
by  the  testator,  importing  that  he  meant  to  revoke  his 
will,  or  change  it  in  any  respect ;  but  changes  having 
happened  in  his  family  by  marriage,  and  the  birth  of  a 
child,  there  was  a  presumption  of  revocation;  and 
therefore  it  was  to  answer  that  presumption,  that  the 
Court  received  parol  evidence.  But  he  could  not  find, 
from  any  one  case  quoted  at  the  bar,  that  the  Court 
had  received  parol  evidence  in  the  case  of  a  deed  exe- 
cuted by  the  party  himself,  witli  a  view  of  altering  the 
construction  of  the  instrument, 

8G.  A  conveyance  obtained  by  fraud  will  not  operate  Fraudulent  con- 

.  ,       .  ,  1  1  veyance  not 

as  a  revocation  or  a  prior  devise  ;  because  when  such  a  a  revocation. 
conveyance  is  set  aside,  it  is   considered  as  a  mere 
nullity,  and  of  as  little  effect  as  if  it  had  never  been 
made. 

87.  Francis  Hawes  beino:  seised  of  a  reversion  in  fee,  Hawes  y. 

.  Wyact, 

subject  to  the  life  interest  of  his  father,  made  his  will,  3  bio  'r.  156. 
and  thereby  disposed  of  it.     The  testator's  father  after-  215! 
M^ards  obtained  from  him  a  conveyance  of  his  reversion  ^  cox  r?2'63. 
by  fraud.    The  Court  of  Chancery,  having  directed  the  wnght  v. 
deed  to  be  delivered  up  to  be  cancelled,  said  it  was  no  3  Burr.  1244. 

VOL.  VI.  I 
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deed ;  and  therefore  could  not  operate  as  a  revocation 
of  the  will. 
Nor  an  altera-        gg.  A  Hicrc  alteration  of  the  quality  of  an  estate, 

tion  of  the  .  .  ,  .  c  ix. 

quality  of  the  without  any  intention  of  varying  the  quantity  or  the 
interest,  or  the  disposing  power  of  the  owner,  will  not 
operate  as  a  revocation  of  a  preceding  devise. 

iRoii.Ab.  89.  Thus  where  a  man  having  feoffees  to  his  use, 

^  '  before  the  statute  27  Hen.  VIII.,  devised  the  lands  to 
another,  and  afterwards  the  feoffees  made  a  feoffment 
of  the  land  to  the  devisor ;  it  was  agreed  that  this 
feoffment  did  not  operate  as  a  revocation  of  the  devise : 
for  after  the  feoffment,  the  devisor  had  the  same  use 
as  before. 

90.  It  follows  from  this  case,  tliat  the  acquisition  of 
the  legal  estate  alone,  will  not  operate  as  a  revocation 

3  Atk,  749.  of  a  devise.  Thus  Lord  Hardwicke  has  said,  that  where 
a  man  has  an  equitable  interest  in  fee  in  an  estate,  and 
afterwards  takes  a  conveyance  of  the  legal  estate,  to 
the  same  uses ;  this  is  no  revocation. 

Williams  V.  91.  G.  Joiics  by  articles,  in  consideration  of  mar- 

2  veT'jun.  riagc,  xjovcnantcd  to  convey  all  his  real  estates  to  trus- 
tees, to  the  use  of  himself  for  life,  remainder  in  trust 
to  secure  an  annuity  to  his  intended  wife  for  life,  re- 
mainder to  the  first  and  other  sons  of  the  marriage  in 
tail,  remainder  to  the  daughters  in  the  same  manner, 
remainder  to  his  own  right  heirs.  Some  time  after, 
G.  Jones  devised  all  his  real  estates,  upon  condition 
that  he  should  have  no  issue,  to  his  wife  for  life,  with 
several  remainders  over.  Afterwards,  by  indentures 
of  lease  and  release,  G.  Jones,  in  pursuance  of  the  said 
articles,  and  in  consideration  of  the  said  marriage,  bar- 
gained, sold,  and  confirmed  to  trustees  and  their  heirs, 
all  his  said  real  estates,  to  hold  to  certain  uses  and 
trusts,  which  were  exactly  the  same  as  those  expressed 
in  the  articles. 

Sir  R.  P.  Arden,  M.  R.  said,  the  simple  question 
was,  whether  a  man  having  an  equitable  estate,  devis- 
ing it,  and  taking  to  himself  afterwards  nothing  more 
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than  the  legal  interest  in  that,  in  which  he  before  had 
the  equitable,  has  by  that  simple  act,  going  no  further, 
not  modifying  it,  nor  passing  to  the  devisee  any  thing 
more  than  what  was  before  given,  revoked  his  will.  He 
did  think  that  had  been  decided,  both  in  principle  and 
in  precedent;  but  he  was  not  sure  one  of  the  counsel 
was  not  right  in  saying,  it  had  not  been  exactly  decided. 
But  cases  seemed  to  have  been  taken  for  granted  at 
least,  which  completely  proved  it.  It  was  stated  by  Ante. 
Lord  Hardwicke  in  Parsons  v.  Freeman,  and  repeated 
by  him  in  Sparrow  v.  Hardcastle,  in  which  this  ques- 
tion, as  to  the  effect  a  subsequent  deed  would  have 
upon  a  will,  was  much  discussed,  that  taking  the  legal 
estate,  after  a  devise  of  the  equitable  interest,  was  no 
revocation ;  and  it  was  admitted  by  Lord  Lough- 
borough in  Brydges  v.  Chandos.  Lord  Hardwicke 
not  only  admitted,  but  seemed  to  consider  it  as  decided 
and  acted  upon :  if  so,  the  case  was  determined,  for 
this  was  nothing  more  than  taking  the  legal  estate  ex- 
actly in  the  same  manner  as  he  was  before  seised  of 
the  equity.  In  Parsons  v.  Freeman,  which  he  had 
looked  into  very  attentively,  Lord  Hardwicke  esta- 
blished this  principle,  that  wherever  the  estate  is  mo- 
dified in  a  manner  different  from  that  in  which  it  stood 
at  the  time  of  making  the  will,  there  is  a  revocation ; 
but  wherever  the  testator  remains  with  the  same  estate 
and  interest  exactly,  and  disposable  by  the  same  means, 
without  any  fresh  modification,  there  is  no  revocation, 
and  the  testator  will  be  taken  to  have  passed  to  the 
devisee  the  same  interest  he  acquired,  though  the  one 
may  be  legal,  the  other  equitable.* 

"  Upon  the  whole,  he  considered  that  the  devisor  had  videHarmood 
nothing  but  the  reversion  in  fee ;  that  his  acquiring  the  g'vesS.'^' 
legal  interest  made  no  difference ;  and  that  the  person 


*  In  the  cases  of  Brydges  v.  Chandos,  and  Goodtitle  v.  Otway^ 
the  conveyances  did  not  pursue  the  articles,  but  went  beyond 
theni. 
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to  whom  the  estate  was  conveyed,  was  a  trustee  for  the 
purposes  of  the  will. 

92.  It  has  been  determmed  upon  the  same  principle, 

that  where  a  person  devised  a  copyhold  estate,  and  was 

afterwards  admitted  to  it,  this  did  not  operate  as  a 

revocation  of  the  devise. 

Roe  V.  Griffits,      93.  B.  North  beinsr  seised  in  fee  of  a  copyhold  estate, 

4  Burr.  1952.  .  .  . 

sm'rendered  the  same,  in  consideration  of  marriage,  to 
the  use  of  himself  and  his  heirs,  till  the  solemnization 
of  the  marriage ;  then  to  his  own  use  for  life,  remainder 
to  his  intended  wife  for  life,  remainder  to  the  children 
of  the  marriage,  remainder  to  the  said  B.  North  in  fee. 
The  marriage  took  effect,  and  the  next  year,  1725, 
B.  North  surrendered  the  premises  to  the  use  of  his 
will.  In  1743,  B.  North  made  his  will,  by  which  he 
devised  his  copyhold  estates  in  remainder  and  rever- 
sion to  his  wife  in  fee.  In  the  year  1751,  B.  North  was 
admitted  to  the  uses  of  the  marriage  settlement. 

It  was  resolved  by  the  Court  of  King's  Bench,  that 
this  admission  did  not  operate  as  a  revocation  of  the 
will,  and  that  it  passed  the  reversion  in  fee. 
Nor  the  change       94.  \i^  consequcncc  of  this  doctrinc  it  has  also  been 

of  a  trustee.  •         i       i  i 

determmed,  that  the  mere  change  oi  a  trustee  does  not 
operate  as  a  revocation  of  a  preceding  devise. 
Watts  y.  95.  "W".  Watts  devised  all  his  real  estates  to  trustees 

FuUarton,  ,  ^  o  t  i  t    • 

Doug. 718.  upon  certain  trusts;  he  afterwards  made  a  codicil,  re- 
citing that,  since  the  publication  of  his  will,  he  had  con- 
tracted for  the  purchase  of  certain  lands ;  and  thereby 
directed  the  trustees  and  executors  named  in  his  will 
to  pay  the  purchase  money;  and  that  the  said  pur- 
chased premises  should  be  conveyed  to  the  same  uses 
as  he  had  declared  concerning  his  other  estates.  After- 
wards the  testator  himself  completed  the  purchase,  and 
took  a  conveyance  of  the  estates  to  trustees,  in  trust 
for  himself  and  his  heirs.  The  question  was,  whether 
the  conveyance  of  the  newly-purchased  lands  to  the 
trustees,  subsequent  to  the  codicil,  was  not  a  revoca- 
tion ;  the  testator,  at  the  time  of  making  the  codicil, 
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having  only  a  trust  estate,  and  the  vendor  being  a  trus- 
tee for  him ;  so  that,  before  his  death,  the  legal  estate 
was  conveyed  to  other  trustees. 

Lord  Bathurst  decreed  there  was  no  revocation; 
relying  much  on  the  general  proposition  laid  down  by 
Lord  Hard  wick  e  in  Parsons  v.  Freeman.  Ante. 

96.  Sir  J.  Gibbon  having  mortgaged  his  estates  in  Doev.  Pott, 
fee,  made  his  will,  by  which  he  devised  them.     After- 
wards he  paid  off  the  mortgage,  and  took  a  conveyance 

of  the  estate  to  a  trustee  for  himself.  The  Court  of 
King's  Bench  held,  that  this  being  no  more  than  a  bare 
change  of  a  trustee,  the  will  was  not  revoked. 

97.  A  partition  of  an  estate  between  tenants  in  com-  Nor  a  partition. 
mon  does  not  operate  as  a  revocation  of  a  prior  devise, 

made  by  one  of  the  tenants  of  his  share ;  even  though 
such  a  partition  be  corroborated  by  a  fine. 

98.  One  Temple  and  two  others  were  tenants  in  R'sieyv. 
common  ;  Temple  made  his  will  in  writing  of  his  third  T.  Raym.  '240. 
part ;  afterwards,  by  indenture  and  fine,  a  partition  was 

made  between  the  tenants  in  common ;  and  if  this  par- 
tition was  a  revocation  of  the  will,  was  the  question. 

It  seemed  to  all  the  Barons,  Montague,  Littleton,  webb  v. 
Thurland,  and  Bertie,  that  it  was  not  any  revocation.  i^^eeS.  542. 
But  judgment  was  not  given,  because  the  plaintiff  ob- 
tained leave  to  discontinue  his  action. 

99.  Dorothy  Kirby,  by  her  will,  taking  notice  that  Luther  v. 
she  was  tenant  in  common  with  another  person,  de-  » vin.'Ab.  hs. 
vised  her  moiety  to  trustees.  She  afterwards,  by  inden-  ^  p- W""'-  ^^^ 
ture  between  her  and  the  other  tenant  in  common, 
covenanted  to  levy  a  fine  of  all  the  premises,  and  de- 
clared the  uses  thereof,  as  to  certain  farms,  &c.,  being 

one  moiety,  to  Dorothy  Kirby  and  her  heirs  ;  and  as  to 
the  other  farms,  &c.  being  the  other  moiety,  to  the 
other  tenant  in  common  and  her  heirs ;  and  a  fine  was 
le\aed  accordingly.  A  question  having  arisen  whether 
this  deed  and  fine  operated  as  a  revocation  of  the  will, 
the  Lord  Chancellor  referred  it  to  the  Judges  of  the 
Court  of  King's  Bench ;  who  certified  their  opinion. 
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that  they  were  not  a  revocation ;  with  which  the  Chan- 
cellor agreed,  and  decreed  accordingly. 

100.  But  where  a  partition  is  made,  and  a  fine  is 
levied,  not  merely  to  establish  the  partition,  but  also 
for  another  purpose,  and  the  estate  in  the  land  is 
altered  ;  there  it  will  operate  as  a  revocation. 

101.  Henry  and  Robert  Tickner  being  seised  of  an 
estate  in  gavelkind,  Robert  devised  his  undivided  moiety 
to  his  wife  in  fee  ;  afterwards,  by  deed  of  partition  and 
fine,  all  the  gavelkind  estate  which  Robert  had  devised, 
was  allotted  entirely  to  Robert;  to  such  uses  as  he 
should  appoint,  and  in  default  of  appointment,  to  him 
in  fee.  Lord  Ch.  J.  Lee,  after  mature  deliberation, 
held  this  transaction  to  be  a  revocation  of  the  will. 

102.  In  May,  1809,  R.  agreed  to  purchase  an  estate  ; 
by  his  will,  dated  in  July,  1809,  and  duly  attested,  he 
gave  all  his  property  to  his  wife ;  by  deeds  of  lease  and 
release,  dated  in  September,  1809,  the  vendor,  by  the 
direction  of  R.,  conveyed  the  estate  to  S.,  to  such  uses 
as  R.  should,  by  deed  executed  in  the  presence  of  two 
witnesses,  or  by  will  appoint,  subject  thereto,  to  the 
use  of  R.  for  his  life ;  and  after  the  determination  of  that 
estate,  to  the  use  of  S.,  his  heirs  and  assigns,  during 
the  life  of  R.  in  trust  for  R.,  and  to  prevent  dower,  with 
remainder  to  the  use  of  R.,  his  heirs  and  assigns. 
R.  died  without  having  republished  his  will.  It  was 
held  by  Sir  Thomas  Plumer,  V.  C.  that  the  convey- 
ance was  a  revocation  of  the  will,  in  consequence  of 
the  modification  of  the  estate  by  the  introduction 
of  a  power  of  appointment,  and  the  interposition  of  a 
trustee. 

103.  M.  having  verbally  agreed  to  purchase  an  estate, 
and  being  in  possession  of  it,  devised  all  his  estates  ;  a 
convevance  was  subsequently  made  to  M.  and  a  trustee 
in  fee,  but  as  to  the  estate  of  the  trustee  in  trust  for  M., 
his  heirs  and  assigns ;  it  was  held  by  Sir  John  Leach, 
V.  C.  that  the  subsequent  conveyance  was  not  such  as 
was  incident  to  the  unqualified  equitable  fee,  but  made 
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an  alteration  in  the  quality  of  the  estate^  and  was  there- 
fore a  revocation. 

104.  A  conveyance  to  have  the  effect  of  revoking  Paniai  revoca- 
a  prior  devise,  must  be  of  the  whole  estate ;  and  co- 
extensive with  the  disposition  made  by  the  will.  For  if 

it  be  but  of  a  part  of  the  estate,  it  affects  the  will  no  fur- 
ther than  that  part  goes.  If  it  is  of  a  particular  estate  or 
interest  only,  it  will  not  operate  as  a  revocation  of  the 
rest.  And  it  has  been  determined,  upon  this  ground, 
that  a  lease  made  of  lands  already  devised  by  will,  only 
operates  as  a  partial  revocation,  or  a  revocation  pi^o 
tanto  of  such  will. 

105.  A  person  devised  his  lands  to  his  eldest  son,  Hodgkinson 
and  afterwards  made  a  lease  of  them,  for  thirty  years,  cVo.  Car.  b. 
to  his  second  son,  to  begin  after  his  death.     It  was  cdk?v!^^' 
resolved,  that  this  lease  only  operated  as  a  partial  revo-  p""°J^'49 
cation  of  the  will,  quoad  the  lease  ;  for  both  might  well 

stand  together.     But  if  the  lease  had  been  made  to  the  Packer  v. 
devisee,  then  it  would  have  been  a  revocation  ;  because  3  Bro'.  Pari, 
the   estates  would    have  been  inconsistent  with  one    ^' 
another. 

106.  A  person  devised  copyholds  to  A.  for  life,  with  Vawser  v. 
different  remainders  over,  and  having  surrendered  them  3  Barn.  &  Aid. 
to  the  use  of  his  will,  afterwards  in  contemplation  of 
marriage  conveyed  his  freehold  and  copyhold  estates 

to  trustees  and  their  heirs,  to  secure  a  jointure  to  his 
intended  wife,  and  subject  to  a  term  of  99  years  for 
that  purpose,  to  the  use  of  himself  in  fee  ;  and  surren- 
dered his  copyholds  to  these  uses.  The  Court  of 
K.  B.  certified  to  the  Court  of  Chancery  that  this  did 
not  amount  to  a  total  revocation  of  the  Avill,  but  that 
the  devisee  took  the  copyhold  subject  to  the  charge 
created  by  the  settlement. 

106.*  Althoush  a  mortoao-e  in  fee  made  after  the  Haiu.  Dunch, 

,        J  ®  r  .  1  Vern.  329. 

lands  mortrao-ed  were  devised,  be  a  revocation  of  such  3  Atk.  805. 

J       •  .  ...  .  2  p.  Wms,  33 

devise  at  law,  yet  in  equity  it  is  only  a  revocation  pro 
tanto ;  and  the  equity  will  pass  to  the  devisee.  But  if 
lands  are  devised  to  a  person  in  fee,  and  the  testator 
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afterwards  mortgages  them  to  the  devisee,  it  will  be 
a  revocation  in  toto,  being  inconsistent  with  the 
devise. 

107.  It  has  been  determined  that  a  conveyance  in 
fee  to  trustees,  for  raising  money  to  pay  debts,  being 
made  for  a  particular  pm'pose,  will  only  operate  as  a 
revocation  pro  tanto  of  a  prior  devise,  so  far  as  relates 
to  the  payment  of  the  debts,  but  no  further. 

108.  It  is  observable,  that  in  the  above  cases,  the 
whole  fee  simple  being  limited  to  the  use  of  the  mort- 
gagee or  trustee,  the  grantor  parted  with  his  whole 
estate  at  law,  without  taking  back  any  legal  estate  or 
use  to  himself;  and  therefore,  at  law,  nothing  remained 
upon  which  the  will  could  operate,  or  which  could  de- 
scend to  the  heir.  In  these  cases,  therefore,  nothing 
being  left  to  descend  at  law,  the  question  has  been,  to 
whom  the  equitable  interest  should  belong ;  and  the 
courts  of  equity  have  held  these  cases  to  be  exceptions 
from  the  general  rule  of  law,  which  they  ordinarily  fol- 
low, on  these  grounds,  as  stated  by  Lord  Hardwicke, 
namely,  that  although  the  conveyance  is  of  the  fee 
simple  of  the  land,  yet  in  the  consideration  of  a  court 
of  equity,  the  interest  conveyed  is  merely  a  personal 
interest,  having  no  quality  of  a  real  estate ;  and  that 
therefore  the  testator  is  to  be  deemed,  in  equity,  to 
have  created  only  a  chattel  interest,  as  if  he  had  created 
a  term  for  years,  which  would  have  been  a  revocation 
pro  tanto  only  at  law.  All  that  remained  to  the  grantor 
was  a  right  of  redemption,  and  that  right  of  redemption 
did  not  pass  by  the  conveyance. 

109.  But  where  a  person,  after  having  made  his  will, 
executed  a  conveyance  in  trust  for  payment  of  debts  in 
a  schedule,  and  instead  of  declaring  the  uses  to  himself 
in  fee,  after  payment  of  the  debts,  he  declared  that  the 
trustees  should  convey  to  such  uses  and  purposes  as  he 
by  deed  or  will  should  appoint ;  and  for  default  of  ap- 
pointment, to  himself  in  fee.  This  was  held  to  be  a 
revocation. 
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110.  It  was  decreed  by  Sir  W.  Grant  in  a  late  case,  charmanv. 
tliat  a  devise  was  not  revoked  by  a  bankruptcy;  be-  i4vrs!"580. 
cause  the  bankrupt  laws  take  the  property  out  of  the 
bankrupt  only  for  the  purpose  of  paying  his  creditors  ; 

and  from  the  moment  that  the  debts  are  paid,  the  as- 
signees are  mere  trustees  for  the  bankrupt,  and  can  be 
called  upon  to  convey  to  him. 

111.  With  respect  to  leasehold  estates,  it  has  been  Revocations  of 
long  settled  that  a  surrender  of  a  lease  for  lives,  and 

the  taking  a  new  lease,  will  operate  as  a  revocation  of 
a  prior  devise  of  it.  For  the  testator,  by  the  surrender, 
devests  himself  of  his  whole  estate  in  the  old  lease,  and 
by  the  renewal  acquires  a  new  estate. 

112.  Sir  H.  Marwood,  being  seised  of  an  estate  for  Marwoodv. 
three  lives,  held  of  the  Archbishop  of  York,  made  his  sp.w'ms.  les. 
will,  by  which  he  devised  this  lease.     He  afterwards 
surrendered  it  and  took  a  new  lease.     It  was  resolved 

that  this  surrender  and  renewal  operated  as  a  revoca- 
tion of  the  devise  of  the  lease ;  for  by  the  surrender  the 
testator  had  put  all  out  of  him,  had  devested  himself  of 
the  whole  interest ;  so  that  there  being  nothing  left  for 
the  devise  to  work  upon,  the  will  must  fall :  and  the 
new  purchase  being  of  a  freehold  descendible,  could  2Atk.  597. 
not  pass  by  a  will  made  before  such  purchase. 

113.  Where  a  person  has  an  estate  pour  auter  vie,  at  Gaitonv. 
the  time  of  making  his  will,  and  afterwards  purchases  2  Atk.  430. 
the  inheritance  ;  it  is  a  revocation  of  any  devise  of  the 

estate  pour  auter  vie. 

114.  Although  a  term  for  years,  acquired  after  the  Ante,  c. 
making  of  a  will,  passes  by  it ;  yet  if  a  testator  be- 
c[ueaths  a  term  for  years,  of  which  he  is  then  possessed, 

md  afterwards  surrenders  it,  and  takes  a  new  term; 
;his  will  operate  as  a  revocation,  or  ademption  of  the 
Dequest ;  and  the  new  term  will  be  considered  as  part 
Df  the  personal  estate. 

115.  A  person  devised  two  college  leases  for  years  ^^^^''' 
;o  his  mother,  upon  certain  trusts.    The  testator  after-  2  Atk.'593. 
vards  surrendered  the  two  college  leases,  and  accepted 
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Rudstone  v.      two  iicw  leases  of  the  same  premises ;  but  the  last  was 

2  ves.Ti8.       not  sealed  with  the  college  seal  till  after  the  death  of 
SLft,         the  testator. 

1  Bro.  Rep.  Lord  Hardwicke  decreed  that  the  bequest  of  the 

first  lease  was  revoked ;  but  that  of  the  second  lease 
was  not. 

116.  If,  however,  the  words  of  the  will  show  the 
testator's  intention  to  dispose  of  all  terms  for  years, 
whereof  he  may  die  possessed,  a  renewed  term  will 
pass ;  for  a  term  for  years  being  only  a  chattel,  there 

3  Atk"^*!??"^'  ^^  ^^^  necessity  for  a  possession  at  the  time  when  a  will 

of  it  is  made,  or  of  a  continuance  of  such  possession 
till  the  testator's  death. 
Stirling V.  117.  A  person  devised  in  the  following  words: — 

3  Atk.  199.  "  As  to  all  and  singular  my  leasehold  estate,  goods, 
chattels,  and  personal  estate  whatsoever,  I  give  the 
same  to  my  daughter."  The  testator,  after  making  his 
will,  renewed  a  lease  for  years  with  the  Dean  and 
Chapter  of  Windsor.  Lord  Hardwicke  said,  that  what 
the  testator  had  done  in  this  case  was  not  a  revocation. 
Suppose  the  testator  had  purchased  a  new  lease,  would 
not  that  have  passed  ?  why  then  should  not  a  new  term 
in  a  lease  equally  pass  ? 
siattei  V.  118.  A  person  devised  to  S.  S.  her  leasehold  garden, 

16  ves.  197.  &c.  for  tlic  term  of  his  life,  and  after  his  decease  to  his 
children.  After  the  publication  of  the  will,  the  tes- 
tatrix surrendered  the  lease,  and  took  a  new  one.  The 
question  was,  whether  the  bequest  was  revoked. 

Sir  W.  Grant,  M.  R.  said  the  question  was,  whether 
a  specific  devise  of  a  leasehold  estate  was  affected  by 
a  renewal  of  the  lease,  subsequent  to  the  will.  The 
ground  upon  which  in  many  cases  it  had  been  held 
that  renewed  leases  did  not  pass  to  the  specific  devisee 
James  V.  Read,  was,  that  thc  thing  givcu  no  longer  existed.  But  as  a 
testator  might  undoubtedly  dispose  of  the  future,  as 
well  as  his  present  interest  in  a  chattel  real,  it  was  a 
question  of  intention,  what  the  subject  of  disposition 
was ;  whether  only  the  interest  which  he  had  at  the  time 


11  Ves.  383. 


Title  XXXVIII.     Devise.     Ch.  vii.  §  1.  123 

of  executing  the  will,  or  all  the  interest,  though  subse- 
quently acquired,  which  he  might  have  at  his  death,  in 
the  leasehold  premises.  That  intention  was  to  be  col- 
lected from  the  words  used  by  the  testator  to  express 
it ;  there  were  no  words  prospective  or  future  to  take 
in  any  interest  which  the  testatrix  might  subsequently 
acquire  in  the  leasehold :  and  therefore  the  renewal 
operated  as  a  revocation  of  the  bequest ;  and  decreed 
accordingly. 

119.  In  the  case  of  Darley  v.  Langworthy,  the  tes-  Ante. 
tator  de\'ised  a  term  for  years,  in  trust  that  the  same 
might  go  unto  and  be  enjoyed  by  the  owner  and  pos- 
sessor of  his  freehold  estate  thereby  devised. 

The  Court  of  Chancery  decreed,  that  the  bequest  of  s  Bro.  Pari 
the  leasehold  was  revoked  by  the  revocation  of  the 
devise  of  the  freehold.     But  this  was  reversed  by  the 
House  of  Lords. 


Tit.  13.  c.  2. 


Ca.  365. 


CHAP.  VII. 


Republication  of  Devises. 


1. 

3. 

3. 
12. 


Nature  and  Effect  of. 
Re-execution  is  a  Republica- 
tion. 

And  also  a  Codicil. 
Unless  confined  to  Lands  de- 
vised by  the  Will. 


15.  Cancelling  a  second  Will  re- 
publishes the  first. 

17.  But  a  Will  once  cancelled 
must  be  re-executed. 

19.  A  Surrender  of  a  Copyhold  is 
a  Republication. 


Section  1. 


As  a  will  or  devise  of  lands  is  ambulatory  during  the  Nature  and 
life  of  the  testator,  and  may  be  revoked  by  him  at  any  ^^"'  "^^ 
time  before  his  death  ;  so  it  may  be  republished ;  and 
a  republication  of  a  will  has  a  twofold  effect ;  first,  to 
give  it  all  the  effect  of  a  will  made  at  the  time  of  its 
republication ;  and  secondly,  to  set  up  and  re-establish 
a  will  that  has  been  revoked. 
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Re-execution  is 
a  republication. 


Martin  v. 
Savage, 
1  Ves.  440. 


And  also  a 

codicil. 

Litton  V. 

Falkland, 

3  Cha.  R.  90. 

Lansdovvne's 

case, 

10  Mod.  96. 


Acherley  v. 
Vernon, 
Com.  R.  381. 
3  Bro.  Pari. 
Ca,  85. 


Potter  V. 

Potter, 

1  Ves.  437. 
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2.  The  first  mode  of  republishing  a  will  is  by  a  I'e- 
execution  of  it ;  and  although  it  was  held,  before  the 
statute  of  frauds,  that  any  words  importing  an  intention 
to  republish  a  will,  amounted  to  a  republication  ;  yet  it 
is  now  settled  that  an  express  republication  of  a  will 
must  be  attended  with  the  same  circumstances  as  are 
necessary  to  its  original  publication ;  for  otherwise  the 
statute  of  frauds  would  be  evaded. 

3.  It  was  formerly  held  that,  since  [the  statute  of 
frauds,  there  could  be  no  devise  of  lands  by  an  implied 
republication ;  for  that  the  paper  in  which  the  devise 
was  contained  ought  to  be  re-executed.  But  it  was 
afterwards  determined  that  a  codicil  duly  attested,  and 
annexed  to  a  will,  or  referring  to  a  will,  should  operate 
as  a  republication  of  such  will,  so  as  to  make  it  take 
effect  from  the  execution  of  the  codicil.  By  which 
means  lands  purchased  after  the  execution  of  the  will, 
and  before  the  execution  of  the  codicil^  pass  by  the  will. 

4.  A  person  by  a  codicil  executed  according  to  the 
statute  of  frauds,  reciting  that  he  had  made  his  will, 
added, — "  I  hereby  ratify  and  confirm  my  said  will, 
except  in  the  alterations  after  mentioned."  It  was 
decreed,  that  the  testator's  signing  and  publishing  this 
codicil,  in  the  presence  of  three  witnesses,  was  a  repub- 
lication of  his  will,  and  both  together  made  but  one 
will ;  and  therefore  that  lands  purchased  after  the  exe- 
cution of  the  will,  and  before  that  of  the  codicil,  passed 
by  the  will.  And  upon  an  appeal  to  the  House  of 
Lords,  the  decree  was  affirmed. 

5.  A  testator  by  a  codicil,  written  on  the  back  of  his 
will,  gave  additional  legacies  and  annuities,  ratifying 
and  confirming  his  will ;  this  was  attested  by  three  wit- 
nesses in  these  words : — "  This  will,  with  the  several 
additions  and  alterations  above,  was  signed,  sealed,  and 
republished  by  the  testator,  as  his  last  will  and  testa- 
ment, in  the  presence  of  us  the  subscribing  witnesses." 
He  afterwards  made  another  codicil,  which,  though 
not  dated,  was  agreed  to  have  been  made  about  four  or 
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five  days  before  his  death,  in  the  presence  of  three  wit- 
nesses, reciting  that  having  in  his  will  appointed  several 
limitations  and  remainders  of  his  estate,  some  of  which 
were  not  agreeable  to  his  present  intent ;  he  revoked 
so  much  as  should  be  found  inconsistent  with  that 
codicil,  ratifying  and  confirming  the  other  parts  which 
should  not  interfere  therewith.  The  attestation  of  which 
paper  was,  "  signed,  sealed,  published  and  declared  by 
the  testator  as  a  codicil  to  the  last  will  and  testament*" 

Sir  J.  Strange,  M.  R.  was  of  opinion  that  the  first 
codicil  amounted  to  a  republication ;  it  answered  the 
idea  of  a  republication,  being  endorsed  on  the  will, 
and  attested  as  the  statute  required ;  the  word  repub- 
lished was  used,  which  put  it  out  of  doubt:  but  if 
not,  it  would  have  amounted  to  a  republication,  as 
operating  by  additional  charge  on  the  real  estate,  and 
then  concluding  by  ratifying  and  confirming  the  will. 
That  in  all  cases  of  republication,  no  precise  form  of 
words  was  necessary;  but  any  denoting  the  continu- 
ance of  the  testator's  mind,  so  far  as  he  made  no  alte- 
ration, would  do.  1  Roll.  Ab.  617.  (Z.  1.)  He  was 
also  of  opinion  that  the  second  codicil  amounted  to  a 
republication.  It  was  an  express  declaration  that  the 
rest  of  his  intent,  not  inconsistent  therewith,  should 
continue  and  be  confirmed.  It  might  be  mischievous 
to  construe  that  no  republication  could  be,  but  by  the 
testator's  taking  the  will  in  his  hands,  and  republish- 
ing it  by  endorsement  on  it ;  or  annexing  the  codicil  to 
the  will  itself.  The  law  in  favour  of  the  power  of  de- 
vising, had  dispensed  with  many  forms  of  expression 
which  would  be  absolutely  necessary  in  other  instru- 
ments ;  and  inferred  republication  from  an  act  done, 
as  in  1  Roll.  Ab.  017.  The  person  intending  to  re- 
publish might  be  at  a  distance  from  the  will  itself;  or 
might  not  have  it  in  his  power,  by  its  being  in  another's 
custody:  and  might  know  the  substance,  though  he 
could  not  repeat  the  particulars. 

6.  The  preceding  cases  appear  to  establish  the  pro- 
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Gibson  v. 
Rogers, 
Amb.  93. 
1  Ves.  492. 


Attorney 
General  v. 
Downini, 
Amb.  571. 


Barnes  v. 

Crowe, 

1  Ves.Jun.486. 

4  Bro.  R.  2. 
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position,  that  where  a  codicil  ratifies  and  confirms  a 
will,  it  operates  as  a  republication  of  it;  and  Lord 
Hardwicke  seems  to  have  been  of  this  opinion.  But  in 
some  subsequent  cases  it  was  held,  that  a  codicil  which 
was  not  annexed  to  or  incorporated  in  the  will,  would 
not  operate  as  a  republication  of  it,  vmless  an  intention 
to  republish  plainly  appeared. 

7.  Thus  it  was  laid  down  by  Lord  Camden,  that  a 
codicil  only  operated  as  a  republication  of  a  will  in  two 
cases :  i.  By  being  annexed  to  it ;  and  ii.  By  the 
contents  showing  the  intention.  And  in  the  case  cited 
in  the  margin  he  decreed,  that  the  will  was  not  repub- 
lished by  a  codicil,  because  the  codicil  was  not  an- 
nexed to  the  will ;  and  there  was  nothing  in  the  codicil 
which  showed  any  intent  in  the  testator  to  republish 
the  will.  This  doctrine  has  not,  however,  been  as- 
sented to  ;  but  that  established  in  Acherley  v.  Vernon 
was  held  in  the  following  case  to  be  the  better  one. 

8.  A  testator,  by  a  will  duly  executed,  devised  all 
his  estates  in  the  county  of  Kent,  that  he  might  die 
seised  or  possessed  of,  to  trustees,  upon  trust  to  sell 
them  to  pay  his  debts,  and  then  to  apply  the  remain- 
ing produce  to  various  purposes.  Afterwards  he  pur- 
chased other  lands  in  Kent,  subject  to  a  mortgage,  and 
covenanted  in  the  purchase  deed  to  pay  the  mort- 
gage money ;  and  gave  a  bond  to  indemnify  the  vendor. 
By  a  codicil,  he  made  some  slight  alterations  in  his 
will,  and  declared  that  he  ratified  and  confirmed  it. 
The  codicil  was  begun  upon  the  last  sheet  of  the  will, 
and  finished  upon  another  sheet,  and  was  executed  in 
the  presence  of  two  witnesses.  He  afterwards  made 
another  codicil,  which  he  began  upon  the  last  sheet  of 
the  first  codicil,  and  finished  upon  another  sheet ;  and 
which  was  executed  in  the  presence  of  three  witnesses. 
By  the  second  codicil  he  revoked  a  bequest  of  five 
shillings  a  week  given  by  the  will  to  his  father,  and 
another  legacy;  and  instead  of  the  latter,  gave  the 
legatee  one  moiety  of  two  leasehold  houses ;  and  con- 
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eluded  thus : — "  In  witness  whereof,  I  the  said  testator 
have  to  this  my  writing,  contained  in  this  and  part  of 
the  said  sheet  of  paper,  which  I  declare  to  be  a  further 
codicil  to  my  said  last  will  and  testament,  and  which  is 
to  be  accepted  and  taken  as  part  thereof,  set  my  hand 
and  seal ;  that  is  to  say,  my  hand  at  the  bottom  of  the 
said  preceding  sheet,  and  my  hand  and  seal  to  this  last 
sheet  thereof,  this  28th  October  1788,  in  the  presence 
of  three  witnesses." 

The  question  was,  whether  the  second  codicil  was  a 
republication  of  the  will,  so  as  to  pass  to  the  trustees 
lands  purchased  after  the  date  of  the  ^vill. 

Lord  Commissioner  Eyre  delivered  the  opinion  of 
the  Court,  and  said,  that  upon  looking  into  the  cases 
of  Acherley  v.  Vernon,  and  the  Attorney  General  v. 
Downing,  the  question,  if  it  was  not  to  be  considered 
as  determined,  and  so  determined  as  that  the  Court 
could  hardly  consider  itself  at  liberty  to  re\aew  it, 
would  be  a  question  of  great  difficulty ;  for  it  seemed 
to  him  that  those  two  cases  were  in  direct  opposition 
to  each  other.  The  latter  was  determined  by  a  very 
able  judge,  and  having  the  former  before  him,  which 
increased  the  difficulty.  But  it  seemed  to  him,  upon 
the  best  consideration,  that  the  former  case  was  so 
determined,  and  was  of  such  authority,  that  every 
thing  must  yield  to  it.  The  principle  that  a  codicil 
attested  by  three  witnesses  shall  be  a  republication, 
seemed  intelligible  and  clear.  The  testator's  acknow- 
ledgement of  his  former  will,  considered  as  his  last 
will,  at  the  execution  of  the  codicil,  if  not  directly 
expressed  in  that  instrument,  must  be  implied  from 
the  nature  of  the  instrument  itself;  because,  by  the 
nature  of  it,  it  supposes  a  former  will,  refers  to  it,  and 
becomes  part  of  it ;  and  being  attested  by  three  wit- 
nesses, his  implied  declaration  and  acknowledgment 
seems  also  to  be  attested  by  three  witnesses.  Before 
the  statute  it  was  no  part  of  the  essence  of  the  obliga- 
tion, that  the  will  should  be  re-executed;  any  thing 


128  Title  XXXVIII.     Devise.     C/i.  vii.  §  8. 

that  expressed  the  testator's  intention^  that  the  will 
should  be  considered  as  of  a  subsequent  date^  was  suf- 
ficient. Since  the  statute,  re-execution  of  the  will  was 
not  necessary ;  nothing  more  was  required  than  a  writ- 
ing according  to  the  provisions  of  the  statute,  express- 
Amb.  97.  ing  that  intent.  Therefore  Lord  Hardwicke  might  well 
say,  he  saw  no  great  difference  between  the  words, — 
"  I  desire  this  codicil  may  be  a  part  of  my  will ;"  and 
the  words, — "  I  republish  it,"  which  it  was  there  ad- 
mitted would  have  done.  In  the  Attorney  General  v. 
Downing,  Lord  Camden  supposes  a  particular  intent  to 
republish  ought  to  appear;  and  that  annexation,  or 
particular  expressions  in  the  codicil,  would  demonstrate 
that  intention.  If  that  was  necessary,  not  only  Lord 
Hardwicke's  opinion  could  not  stand,  but  neither  could 
Acherley  v.  Vernon,  for  there  was  no  particular  intent 
to  republish ;  but  the  testator  referred  to  his  will,  made 
alterations,  and  gave  sufficient  demonstration,  that 
when  making  and  executing  the  codicil,  he  considered 
the  will  as  his  will,  and  from  that  a  republication  was 
implied ;  but  it  was  not  particularly  in  his  thoughts,  to 
do  any  formal  act  of  republication.  Upon  considering 
these  cases,  he  confessed  he  inclined  to  stand  upon  the 
general  proposition  stated  by  Lord  Hardwicke,  to  show 
that  the  will,  in  the  case  before  them,  was  republished. 
This  case  had  auxiliary  circumstances  which  might 
seem  to  bring  it  within  the  Attorney  General  v.  Down- 
ing ;  for  the  testator  expressly  declared,  by  the  original 
will,  that  he  meant  it  to  operate  upon  all  the  lands 
whereof  he  should  die  seised  or  possessed.  If  he  had 
not  actually  incorporated  them  together,  he  had  inse- 
parably annexed  the  codicil  to  the  will,  not  by  a  wafer 
or  wrapper,  or  any  thing  dehors  the  instrument,  but  by 
what  he  called  internal  annexation;  and  that  of  such 
a  kind,  that  all  the  papers  taken  together  might  be 
considered  as  published,  when  the  codicil  was  exe- 
cuted. But  he  was  afraid  to  rely  upon  these  circum- 
stances,  for  fear   of  intrenching   upon  the   statute. 
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by  raising  evidence  out  of  circumstances  in  their  na- 
ture parol ;  the  general  ground  was  safer  and  better. 

It  was  decreed  that  the  codicil  operated  as  a  re- 
publication of  the  will. 

9.  The  doctrine  laid  down  by  Lord  Commissioner 
Eyre  in  the  preceding  case  was  confirmed  by  Sir 
W.  Grant,  M.  R.  in  the  following  one. 

10.  Mr.  Piggott  made  his  will,  duly  attested,  by  Piggotty. 
which  he  devised  all  his  real  estates  to  trustees,  upon  7  v«s.  98. 
several  trusts.     The  testator  made  two  codicils  to  his 

will,  which  only  related  to  personal  estate,  but  were  Goodmiev. 
duly  attested;  the  second  of  which   contained  these  2m!&s.'5. 
words, — "  To  be  annexed  to  my  last  will  and  testa- 
ment, and  made  part  thereof,  to  all  intents  and  pur-  Huime  v. 

11111  .  Heygate, 

poses.      The  testator  had  purchased  a  real  estate  prior  1  Mer.  285. 
to  the  making  of  the  second  codicil ;  and  the  question 
was,  whether  that  codicil  operated  as  a  republication  of 
the  will,  so  as  to  pass  that  estate. 

Sir  W.  Grant,  M.  R.,  after  stating  the  preceding 
cases,  said,  the  Lords  Commissioners  in  Barnes  v. 
Crowe  appeared  to  have  held,  that  in  Acherley  v. 
Vernon  it  was  established,  that  every  codicil  duly  at- 
tested ought  to  be  held  a  republication,  and  to  have 
adopted  and  acted  upon  that  rule  in  that  case;  their 
opinion  seemed  to  be,  that  the  codicil  was  incorporated 
in  the  will.  The  general  proposition  referred  to  by 
Lord  Commissioner  Eyre  was,  that  the  execution  of  a 
codicil  should  in  all  cases  be  an  implied  republication. 
Lord  Commissioner  Eyre  stated  the  particular  circum- 
stances in  that  case,  amounting  to  what  he  called  in- 
ternal evidence  of  annexation ;  the  first  codicil,  which 
was  not  duly  executed,  was  begun  upon  the  last  sheet 
of  the  \vill,  and  the  codicil  duly  attested  was  begun 
upon  the  last  sheet  of  that  codicil.  But  Lord  Commis- 
sioner Eyre  inclined  to  think  annexation  could  have  no 
effect,  and  abandoned  that  ground,  for  fear  of  intrench- 
ing upon  the  statute  by  raising  evidence  out  of  cir- 
cumstances in  their  nature  parol ;  and  took  the  general 

VOL.  VI.  K 
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ground,  as  safer  and  better.  Undoubtedly,  therefore, 
that  case  was  determined  upon  that  general  ground. 
It  would  be  impossible  without  contradicting  that  case, 
which,  as  it  laid  down  a  general  rule,  he  had  no  dispo- 
sition to  do,  to  determine  in  this  case  against  the  re- 
publication :  except  the  single  circumstance  of  annex- 
ation, which  Lord  Commissioner  Eyre  laid  out  of  the 
question,  there  was  no  substantial  difference  between 
that  case  and  this.  That  afforded  a  certain  rule  ;  and 
Smond'eie  ^^  ^^^  departed  from  that,  it  would  only  be  to  set  every 
7  Term  R.  13a.  thinff  loosc  aofain,  and  not  to  cret  back  to  what  he 

3  Ves.  402.  o  &         5  o 

thought  the  better,  the  old  rules,  for  then  Acherley  v. 
Vernon  would  be  in  the  way.  He  was  therefore  dis- 
posed, from  the  convenience  of  adhering  to  settled 
rules,  and  deference  to  former  decisions,  to  hold  the 
codicil  a  republication.  And  decreed  accordingly. 
Holmes V,  n.  In  a  subscqucnt  case.  Sir  W.  Grant  said,  that 

7  Ves.  499.  tliougli  a  codicil  had  the  effect  of  republishing  the  will, 
and  making  it  speak  as  at  the  time  of  the  republica- 
tion ;  yet  that  where  a  power  was  executed  by  a  will, 
but  afterwards  discharged,  and  a  new  power  created,  a 
subsequent  codicil  would  not,  by  the  mere  effect  of  re- 
publishing the  will,  be  an  execution  of  the  power. 
Unless  confined       12.  But  whcrc  tlic  cfiFect  of  a  codicil  is  expressly 

to  lands  devised  ii.i-i  i  mi  i-i-i.* 

by  the  will.       contincd  to  the  lands  devised  by  the  will,  to  which  it  is 
annexed  ;  it  does  not  operate  as  a  republication  of  such 
will,  so  as  to  make  it  pass  after-purchased  lands. 
strathmore  13.  G.  Bowcs  dcviscd  all  his  freehold  and  copyhold 

7Te°rrR.482.  lands  to  trustccs,  upon  certain  trusts:  he  afterwards 
purchased  other  lands,  and  then  made  a  codicil, 
whereby,  after  reciting  that  he  had  devised  all  his 
freehold  and  copyhold  lands  to  trustees,  he  revoked 
the  same,  so  far  as  related  to  two  of  the  trustees  named 
in  his  will,  and  devised  his  said  lands,  &c.  to  the  other 
trustees  upon  the  same  trusts ;  and  concluded  by  de- 
claring the  codicil  to  be  part  of  his  will. 

Upon  a  case  sent  out  of  Chancery  for  the  opinion  of 
the  Court  of  King's  Bench,  Lord  Kenyon  said,  it  was 


Title  XXXVIII.     Devise.     Ch.  vii.  §  14.  131 

clear  that  a  codicil,  confirming  a  will  of  lands  in  general 
words,  would  pass  lands  purchased  between  the  making 
of  the  will  and  the  codicil.  But  here  the  question  was, 
whether  it  was  the  intention  of  the  devisor  to  pass  by 
the  codicil  any  thing  more  than  would  have  passed  by 
the  vAW  itself.  Now  what  was  this  case  ?  The  testator 
gave  all  his  real  and  copyhold  estates  to  several  trus- 
tees by  his  will,  in  words  sufficiently  comprehensive  to 
carry  all  the  estates  of  which  he  was  then  seised ;  then 
he  made  a  codicil,  not  to  extend  his  will,  but  only  to 
revoke  so  much  of  it  as  vested  the  estates  in  some  of 
the  trustees,  whom  he  had  named  in  his  will ;  and  then 
he  gave  his  said  lands,  8§c.  that  is,  those  lands  which 
he  had  before  given  by  his  Vvill,  to  the  rest  of  the 
trustees. 

The  Court  certified,  that  the  codicil  was  not  a  re- 
publication of  the  will,  so  as  to  extend  the  operation  of 
the  will  to  the  real  estates  purchased  after  the  will  was 
executed ;  it  extended  to  the  estates  devised  by  the 
will,  and  no  further. 

The  Court  of  Chancery  decreed  accordin^-lv.     And  ~  ^°^-  ^  p^'^'- 

•^  ^  •'  500. 

on  an  appeal  to  the  House  of  Lords,  the  decree  was 
affirmed,  with  the  concurrence  of  the  Judges ;  Lord 
Thurlow  dissenting,  and  holding  the  codicil  to  be  a 
republication. 

14.  In  the  case  of  Piggott  v.  Waller,  Sir  William  7Vcs.  124. 
Grant  said,  he  did  not  conceive  the  decision  in  Strath- 
more  V.  Bowes  to  be  inconsistent  with  that  of  Barnes 
v.  Crowe.  It  did  not  follow  from  the  doctrine  in  the 
latter  case,  that  if  it  distinctly  appeared  upon  the  face 
of  the  codicil  that  it  was  not  the  intention  to  republish 
the  will,  the  codicil  should  be  held  a  republication. 
In  Strathmore  v.  Bowes,  the  Court  held,  that  it  ap- 
peared upon  the  face  of  the  codicil  that  it  was  not 
the  intention  to  pass  any  other  lands  than  those  which 
were  devised  by  the  will ;  it  would  have  been  a  con- 
tradiction, therefore,  to  make  it  pass  after-purchased 
lands. 

K  2 
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Cancelling  a 
second  will  re- 
publishes the 
first. 


(Joodright 
V.  Glazier, 
4  Burr.  2512. 
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15.  Where  a  person  makes  a  will,  and  afterwards 
revokes  it,  by  making  another  will,  but  does  not  ac- 
tually cancel  the  first  will,  the  cancelling  of  the  second 
will  operates  as  a  republication  of  the  first. 

16.  A  person  made  a  will  in  1757,  and  another  in 
1763.  The  former  was  never  cancelled;  the  latter 
was  cancelled  by  the  testator  himself.  Both  were  in 
the  testator's  custody  at  the  time  of  his  death ;  the 
second  cancelled,  the  first  uncancelled.  The  counsel 
for  the  heir  at  law  contended  that  the  second  will 
revoked  the  first,  and  being  afterwards  cancelled,  the 
testator  had  died  intestate ;  and  cited  the  case  ex  parte 
Hillier,  3  Atk.  798 ;  where  Sir  George  Lee  determined 
that  the  execution  of  a  second  will  was  a  revocation  of 
p,  first,  though  the  second  was  afterwards  cancelled; 
and  that  the  cancelling  the  second  did  not  set  up  the 
first;  which  was  the  same  point,  only  that  it  was  per- 
sonal property. 

Lord  Mansfield  said,  that  with  regard  to  the  case 
ex  parte  Hillier,  Mr.  Atkyns  only  reported  what  passed 
in  Chancery :  there  might  be  other  circumstances  ap- 
pearing to  the  ecclesiastical  court,  which  might  amount 
to  a  revocation  of  a  will  of  personal  estate.  Here  the 
intention  of  the  testator  was  plain  and  clear.  A  will 
was  ambulatory  till  the  death  of  the  testator.  If  the 
testator  let  it  stand  till  he  died,  it  was  his  will ;  if  he 
did  not  suffer  it  to  do  so,  it  was  not  his  will.  Here  he 
had  two ;  he  had  cancelled  the  second ;  it  had  no 
effect,  no  operation ;  it  was  as  no  will  at  all,  being  can- 
celled before  his  death;  but  the  former,  which  was 
never  cancelled,  stood  as  his  will. 

Mr.  Justice  Yates  said  a  will  had  no  operation  till 
the  death  of  the  testator;  the  second  will  never 
operated,  it  was  only  intentional;  the  testator  changed 
I  iiis  intention,  and  cancelled  it.  If  by  making  the 
second,  the  testator  intended  to  revoke  the  former, 
yet  that  revocation  was  itself  revocable,  and  he  had 
revoked  it. 
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17.  But  where  a  person,  having  made  a  new  will,  But  a  win  once 
cancelled  the  former  one,  and  afterwards  cancelled  the  be""-exec'!It"ed. 
latter  will ;  it  was  held  that  this  did  not  amount  to  a 
republication  of  the  former  will ;  for  where  a  will  was 

once  cancelled,  nothing  but  a  re-execution  of  it  would 
amount  to  a  republication. 

18.  N.  Newenden  made  a  will  in  1759,  of  which  he  Burtenshavr 

V.  Gilbert, 

executed  a  duplicate,  and  gave  it  to  another  person :  Cowp.  19. 
he  made  a  second  will  in  1761,  at  which  time  he  can- 
celled one  of  the  copies  of  his  first  will,  by  tearing  off 
the  seal.     After  the  testator's  death,  both  the  first  and 
second  wills  were  found  together  in  a  paper,  cancelled  ; 
and  the  duplicate  of  the  first  will  was  found  uncan- 
celled, in  the  testator  s  room,  among  other  papers.     It 
was  determined  that  the  testator  had  died  intestate ;  for 
the  cancelling  the  copy  which  the  testator  had  in  his 
possession,  of  the  first  will,  was  a  cancelling  of  the 
duplicate :  and  therefore,  at  the  time  of  making  the 
second  will,  the  first  was,  upon  every  principle  of  law,  TTembeTton 
most  clearly  revoked,  and  could  never  be  set  up  again,  ^^  V"-  2yo. 
but  by  a  re-execution. 

19.  A  surrender  of  a  copyhold  to  the  use  of  a  per-  a  surrender  of 
son's  will  may  be  worded  in  such  a  manner  as  to  ope-  republication! ' 
rate  as  a  republication  of  a  former  will,  so  as  to  make 

the  copyhold  pass  by  such  will. 

20.  A  person  having  made  his  will,  and  devised  all  "eyiin  v. 
his  freehold  and  copyhold  estates  to  several  uses,  after-  Cowp.  130. 
wards  purchased  other  copyhold  lands,  which  he  sur- 
rendered thus :  "  To  the  uses  declared  or  to  be  de- 
clared in  and  by  his  last  mil  and  testament." 

The  Court  of  Chancery  directed  a  case  to  be  sent 
to  the  Court  of  King's  Bench,  whether  the  after- 
purchased  copyholds  passed  by  the  will. 

Lord  Mansfield  said,  when  a  man  republishes  his 
will,  the  effect  is,  that  the  terms  and  words  of  the  will 
should  be  construed  to  speak  with  regard  to  the  pro- 
perty he  is  seised  of  at  the  time  of  the  date  of  the  re- 
publication ;  just  the  same  as  if  he  had  such  additional 
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property  at  the  time  of  making  his  will.  Therefore,  if 
one  devises  lands  by  the  name  of  B,  C.  and  D.  and 
purchases  new  lands,  and  republishes  his  will,  the  re- 
publication does  not  concern  such  new  lands,  because 
the  will  speaks  only  of  the  particular  lands,  B.  C.  and  D. 
But  if  the  testator  in  his  will  says,  "  I  give  all  my  real 
estate ;"  a  republication  will  affect  such  newly-purchased 
lands,  because  it  is  then  the  same  as  if  the  testator  had 
made  a  new  w^ill.  Apply  this  rule  to  the  case  of  a  sur- 
render, and  I  am  of  opinion  that  the  surrenderer  may 
express  himself,  so  as  to  make  it  relate  to  a  will  ac- 
tually made ;  and  that  the  copyhold  lands  so  surren- 
dered will  pass  by  it.  Suppose  a  testator,  seised  of 
copyhold  lands,  makes  his  will  without  a  surrender ;  if 
he  afterwards  surrender  them  to  the  use  of  his  will, 
such  surrender  will  clearly  make  his  will  good,  and  is 
effectual  to  pass  them ;  because  it  only  obviates  the 
mode  and  form  of  conveyance.  What  has  the  testator 
done  here?  Having  made  his  will,  and  declared  his 
lands  to  uses,  he  surrenders  his  newly-purchased  copy- 
holds to  the  uses,  intents,  and  purposes  declared,  or  to 
be  declared,  in  his  will.  It  is  precisely  the  same  thing 
as  if  he  had  said,  "  And  whereas  I  have  made  a  will  so 
and  so,  and  devised  all  my  lands  to  I.  S.  to  such  and 
such  uses  ;  I  mean  these  newly- purchased  lands  should 
pass  to  the  same  uses." 

The  Court  certified  that  the  surrender  did,  by  ex- 
press reference  to  the  uses  declared  by  the  will,  adopt 
and  apply  the  words  of  the  will  to  the  copyhold  lands, 
as  if  the  testator  had  been  seised  thereof  at  the  time  of 
Att.  Gen.  making  the  said  will ;  and  therefore  they  were  subject 
8  vis.°256.  to  the  same  uses,  to  which  all]  the  testator's  copyhold 
lands  were  devised. 
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CHAP.  VIII. 


Of  J^oid  Devises. 


2.  Devise  to  the  Heir  at  Law. 

5.   Though  charged  ivith  Debts. 
11.  ^  Difference   in   the   Estate 

renders  the  Devise  good. 
\7.  Devises  to  charitable  Uses. 
20.   Where  there  has  been  Fraud. 


22.    Where  the  Devisee  dies  before 

the  Devisor. 
35.   The  Estate  descends   to   the 

Heir. 
38.    Where  the  Devise  is  uncertain. 
41.   Or  the  Devisee  disagrees. 


heir  at  law. 


Section  1. 

Devises  are  in  some  cases  void  ah  initio,  as  where  the 
testator  devises  what  the  law  already  gives,  or  in  mort- 
main ;  or  where  any  fraud  has  been  practised  on  the 
testator;  and  devises  are  also  void  where  they  are  to- 
tally uncertain. 

2.  With  respect  to  the  first  sort  of  devises  that  are  Devise  to  the 
void  ah  initio,  it  is  a  rule  of  law  that  where  a  testator 
makes  the  same  disposition  of  his  estate  as  the  law 
would  have  done,  if  he  had  been  silent,  the  will,  being 
unnecessary,  is  void.  If  therefore  a  person  devises  his 
lands  to  his  heir  at  law,  in  fee,  it  is  a  mere  nullity,  and 
the  heir  will  take  by  descent,  as  his  better  title ;  for 
the  descent  strengthens  the  title  by  taking  away  the 
entry  of  those  who  may  have  a  right  to  the  lands: 
whereas  if  the  heir  takes  by  the  devise,  he  is  then  only 
in  by  purchase.  And  this  rule  applies  to  wills  made  in  lit.  32.  c.  16. 
pursuance  of  powers,  as  well  as  to  devises  deriving 

their  effect  from  the  statute  of  wills. 

3,  If  a  person  devises  lands  to  his  wife  for  life,  re-  Baspooi's  case, 
mainder  in  fee  to  I.  S.  who  is  his  heir  at  law,  it  is  a  void  Hum"'. 
devise  as  to   the  remainder;    because  the  reversion 
would  have  descended  to  I.  S.  after  the  determination  1^'' 
of  the  particular  estate. 


Tit.  2.9.  c.  1. 

h7. 


Winchelsea, 
1  Black.  R, 
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Smith  V.  Tri^g, 
1  Stra.  487/ 


Though  charg- 
ed with  debts. 


Fearne's 
Opin.  229. 


Haynworth 
y.  Pretty, 
Cro.  Eliz.  833. 
919. 


Emerson  v. 
Inchbird, 
1  Ld.  Raym, 

728. 

Clarke  v. 
Smith, 
Com.  R.  72. 


Allen  v.Heber, 
1  Black.  R.  22. 


Chaplin  v. 

Leroux, 

.5  Mau.  &  Sell. 

14. 


The  devisee 
must  be  sole 
heir. 
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4.  The  same  rule  is  applied  to  copyholds  ;  and  there- 
fore a  surrender  of  a  copyhold  to  the  use  of  a  will,  and 
a  devise  thereof  to  the  heir  at  law,  Avill  not  give  the  de- 
visee an  estate  by  purchase. 

5.  Although  the  devisor  charges  his  estate  with  the 
payment  of  his  debts,  or  with  portions  to  his  younger 
children,  yet  he  afterwards  devises  the  estate  to  his 
heir  at  law  in  fee,  the  devise  will  be  void,  and  the  heir 
at  law  will  take  by  descent. 

6.  A  person  devised  to  each  of  his  younger  children 
20/.  when  they  attained  the  age  of  21  years,  and  devised 
all  his  estates  to  his  eldest  son,  to  hold  to  him  and  his 
heirs,  upon  condition  that  he  should  pay  to  his  other 
children  the  said  sums  appointed  to  them ;  and  if  he 
did  not  pay  the  same,  then  the  lands  to  go  to  the 
younger  children  and  their  heirs.  Adjudged  that  the 
eldest  son  took  by  descent. 

7.  A  person  seised  in  fee,  devised  lands  to  his  wife 
for  life,  and  after  her  decease,  to  his  next  heir  at  law, 
and  to  his  or  her  heirs  ;  provided  such  heir  should  pay 
1000/.  to  such  person  or  persons  as  his  wife  should  ap^- 
point.  It  was  resolved  that  the  heir  took  by  descent, 
and  not  by  the  will.  And  it  would  be  mischievous  if 
every  little  legacy  should  alter  the  course  of  descent, 
upon  which  the  heir  might  plead  to  the  obligation  of 
the  ancestor,  riens  per  descent. 

8.  In  an  action  of  debt  on  the  bond  of  the  father, 
to  whom  the  defendant  was  heir,  the  plea  was  riens  per 
descent ;  the  fact  was,  that  the  father  had  devised  his 
lands  to  the  defendant,  charged  with  debts ;  and  the 
question  was,  whether  this  made  him  a  purchaser.  The 
Court  said,  that  a  charge  on  the  estate  did  not  alter  the 
manner  of  the  heir's  taking  the  land.  A  devise  was 
void  where  it  gave  the  same  estate  as  would  be  taken 
by  descent.     Judgment  for  the  plaintiff. 

9.  The  devisee  must  be  sole  heir  to  the  lands  de- 
vised ;  for  if  he  is  only  one  of  the  heirs,  he  will  take 
under  the  devise. 
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10.  A.  B.  havinff  two  daughters,  one  of  them  had  Rea<J'n2v. 

'^  ,  Koyston. 

issue  a  son,  and  died.     A.  B.  devised  all  his  estate  to  isaik,242. 
this  son  of  his  daughter  in  fee;  and  the  question  was,  82y."   ^^^' 
whether  the  son  should  take  all  by  this  devise,  or  one    °'""    '  ^^' 
moiety  by  descent,  and  the  other  by  devise ;  for  there 
could  not  be  a  descent  of  a  moiety  to  one  coparcener 
as  heir :  one  could  not  plead  a  descent  nni  Jtlice  et 
coharedi;  but  it  was  a  descent  to  all.    It  was  resolved 
that  the  grandson  took  by  devise. 

1 1 .  Where  an  estate  is  devised  to  an  heir  at  law,  ^  difference  in 

.         /.  1  1  •    1     1  1    '^^  estate  ren- 

different  m  point  of  quantity  from  that  which  he  would  ders  the  devUe 

take  by  descent,  the  devise  will  prevail,  and  the  devisee  ^ 

take  under  it  as  a  purchaser.     Thus  it  is  laid  down  in 

Plowden,  545.  that  if  a  man  devises  his  lands  to  his 

son  and  heir,  to  have  to  him  and  the  heirs  of  his  body, 

this  is  a  good  devise,  because  it  is  another  estate  than  infra,  c.  12. 

he  would  have  had  by  descent. 

12.  A  person  devised  to  his  eldest  son,  and  to  his  scott  v.  Scott, 
heirs  and  assigns,  all  other  his  real  estate  not  before 
devised ;  nevertheless,  in  case  he  should  die  without  ^  ^'^^"»  ^'*^- 
issue,  not  having  attained  twenty-one,  then  from  and 
immediately  after  his  death  under  age,  and  without 

issue,  unto  the  testator's  son  William.  \ 

Lord  Keeper  Henley  was  of  opinion  that  the  eldest 
son  took  by  devise,  as  having  under  the  will  a  different 
estate  than  would  have  descended  to  him ;  the  one 
being  pure  and  absolute,  the  other  not. 

13.  In  a  late  case,  where  there  was  a  devise  to  the  Doe  v.  Timim, 
heir  at  law  in  fee,  with  an  executory  devise  over,  in  530. 

case  he  did  not  attain  twenty-one  years ;  the  Court  of 
K.  B.  held  that  this  did  not  alter  the  quality  of  the 
estate  which  he  would  otherwise  have  taken  as  heir, 
and  that  he  therefore  took  by  descent,  and  not  by 
purchase. 

14.  A  difference  in  the  quality  of  the  estate  will  also 

give  effect  to  the  devise.    Thus  in  Mich.  37-38  Eliz.  Cro.Eiiz.43i. 
Lord  Coke,  who  was  then  Attorney  General,  demanded 
of  the  Court  of  King's  Bench  their  opinion  on  this  case. 
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A  man  having  two  daughters,  being  his  heirs,  devised  his 
lands  to  them  and  their  heirs,  and  died.  Whether  they 
should  take  as  joint  tenants  by  the  devise,  or  as  copar- 
ceners by  descent?  And  all  the  justices  held  clearly 
that  they  should  have  it  as  joint  tenants ;  for  the  devise 
gave  it  to  them  in  another  degi'ee  than  the  common 
law  would  have  given  it. 

Beare'sCase,  15.  Jn  a  fomiedou  in  the  descender,  brought  by 
A.  B.  &  C.  of  lands  in  gavelkind,  the  warranty  of 
the  ancestor  was  pleaded  in  bar  against  them,  upon 
which  they  were  at  issue,  if  assets  by  descent.  It  was 
found  by  verdict  that  the  father  of  the  demandant  was 
seised  in  fee  of  the  lands,  being  of  the  nature  of  gavel- 
kind, and  devised  the  same  to  the  demandants,  being 
his  heirs  by  the  custom,  and  to  their  heirs,  equally  to 
be  divided  amongst  them.  And  if  the  demandants 
should  be  accounted  to  be  in  of  the  lands  by  descent, 
or  devise,  was  the  question ;  for  if  by  devise,  then  they 
should  not  be  assets.  The  Court  was  of  opinion  that 
they  were  in  by  the  devise ;  because  they  took  as 
tenants  in  common. 

Fearne's  Opin.  16.  lu  an  opiulon  of  Mr.  Fcarnc,  which  has  been 
printed,  he  says,  that  a  devise  to  the  heir  and  another, 
as  tenants  in  common,  will  not  prevent  the  heir's  tak- 
ing his  moiety  by  descent.  For  suppose  a  testator  de- 
vises a  moiety,  or  any  other  undivided  share  of  his  real 
estate,  to  a  stranger,  making  no  disposition  of  all  the 
remaining  undivided  share,  such  remaining  share 
would  of  course  descend  to  his  heir  at  law,  and  he 
must  hold  it  in  common  with  the  devisee  of  the  un- 
divided share  devised.  It  was  clear,  therefore,  that  an 
heir  might  take  by  descent,  as  tenant  in  common  with 
a  devisee,  an  undivided  part  of  the  estate  of  which  his 
ancestor  was  solely  seised :  and  it  appeared  to  be  im- 
material whether  the  share  he  so  takes  is  expressly 
devised  to  him,  or  left  unnoticed  by  the  will :  for  if 
expressly  devised,  he  takes  it  in  common ;  and  if  not 
noticed,  he  takes  it  in  the  same  manner :  and  a  devise 


128. 
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to  two  or  more  as  tenants  in  common  is  in  effect  a  infra,  c.i5. 
devise  of  one  undivided  part  to  one,  and  of  another  un- 
divided part  to  the  other.  So  that  under  such  a  devise 
to  an  heir  and  a  stranger,  as  tenants  in  common,  the 
heir  takes  as  if  one  undivided  moiety  were  devised  to 
the  stranger,  and  the  residue  to  himself;  that  is,  in 
the  same  manner  as  if  no  disposition  at  all  of  such  resi- 
due had  been  expressed  in  the  will,  in  which  case  he 
would  have  taken  by  descent ;  and  therefore  the  same 
estate  being  devised  to  him  in  such  residue,  as  he  would 
have  taken  by  descent,  the  general  rule  respecting  de- 
vises to  an  heir  extends  to  it.    , 

17.  In  consequence  of  the  statute  9  Geo.  2.  c.  36.  Devises  to 
which  has  been  already  stated,  all  devises  and  bequests  Tit.  32.  c  2. 
of  lands  and  tenements,  or  of  any  sums  of  money  to  be 

laid  out  in  the  purchase  of  lands  and  tenements,  for 
any  charitable  uses  whatsoever,  are  void.  * 

18.  A  devise  was  held  by  Lord  Northinffton  to  be  Edwards 

V.  Pike 

void,  being  proved  to  be  upon  a  secret  trust  for  a  cha-  1  Eden.'R.  2«7. 
rity ;  conveyances  having  been  made  by  the  devisees, 
and  the  trust  declared,  though  they  denied  by  their 
answer  having  made  any  promise. 

19.  In  another  case  before  the  same  iudg-e,  where  Boson  v. 

,1  1.-1.  ,  .  Statham, 

there  was  a  devise  by  will,  attested  by  three  witnesses  iEden.R.508. 
to  A.  B.  &  C.  and  the  heirs  of  the  survivor ;  the  bill 
stated  that  it  was  upon  a  secret  trust  for  a  charity,  de- 
clared by  an  instrument  executed  at  the  same  time  as 
the  will,  but  attested  by  two  witnesses  only,  which  was  ^  ^"-  ^-  ^i^- 
admitted  by  the  answer ;  held  that  the  devise  was  void 
under  the  statute  of  mortmain. 

20.  Where  any  fraud  or  circumvention  has  been  where  there 
practised  on  a  testator,  or  where  he  was  incapable,  by  ^''^""  ^""'^' 
any  weakness  of  mind,  of  disposing  of  his  lands,  the 

devise  is  void.     But  if  the  validity  of  a  will  of  lands 
be  impeached  on  these  grounds,  a  court  of  equity  will 

A  devise  accompanied  with  a  desire  that  the  devisee  would  con- 
vey to  some  charitable  use  (the  will  afterwards  limiting  an  estate  for 
life  to  the  devisee)  was  held  void  in  toto.  Doe  v.  Wrighte,  2  B,  &  A. 
710. 
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Kerrick  v.  Hot  Set  it  asidc,  but  will  dircct  a  trial  at  law,  on  the  issue 

7  BrSari.Ca.  ^^  dcvisavit  velnoYi.  FoF  if  the  will  be  obtained  by  frauds 

Webb  V  ^^  ^^  made  by  a  person  incapable  of  devising,  it  is  not 

ciaverdon,  in  point  of  law  the  testator's  will ;  and  therefore  these 

2  Atk.  424.  F  1.11. 

points  are  proper  to  be  tried  by  a  jury. 

Doev.  Allen,  21.  It  was  held  in  a  modem  ease,  that  in  order  to  set 
aside  a  will  for  fraud,  parol  evidence  might  be  given  of 
questions  asked  by  the  testator,  at  the  time  of  executing 
his  will,  whether  the  contents  were  the  same  as  those 
of  a  former  will. 

Where  the  de-      22.  A  dcvisc  may  become  void  by  an  event  subse- 

visee  dies  be-  •'  •       •  i        i 

fore  the  devi-  qucut  to  the  making  of  a  will.  Thus  it  is  a  rule  that 
if  the  devisee  dies  before  the  devisor,  the  devise  be- 
comes void.  A  doctrine  which  was  probably  derived 
from  the  rule  of  the  Roman  law. — Pro  non  scriptis 
sunt  lis  relicta  qui,  vivo  testatore,  decedunt. 

Brett v.Rigden,  23.  A.  dcviscd  lauds  to  B.  and  his  heirs.  B.  died  in 
the  lifetime  of  the  testator.  The  question  was,  whether 
the  heir  of  B.  should  take  any  thing  by  this  devise.  It 
was  determined  that  he  should  not ;  for  it  was  a  prin- 
ciple of  law,  that  in  all  gifts,  whether  by  devise  or 
otherwise,  there  ought  to  be  a  person  in  esse  capable 
of  taking  at  the  time  the  gift  vests ;  and  as  the  thing 
devised  cannot  vest  till  the  death  of  the  devisor,  at 
which  time  the  devisee  was  dead,  it  followed  that  he 
could  take  nothing  by  the  devise.  As  to  the  word  heirs 
being  inserted  in  the  devise,  it  was  only  used  as  a  word 
of  limitation,  to  denote  the  quantity  of  estate  which  the 
devisor  meant  to  give,  and  not  with  an  intention  to  de- 
scribe the  heirs  of  B.,  or  to  give  them  any  thing. 

Fuller v.Vuiier,      24.   Hcury  Fullcr,  having  issue  four  sons,  John, 

f*^j-Q  F)li2   422  

Richard,  Edward,  and  Henry,  devised  lands  to  his  se- 
cond son,  and  the  heirs  of  his  body,  and  after  his  death 
without  issue,  then  to  his  third  «on.  The  second  son. 
died  in  the  lifetime  of  his  father,  leaving  issue.  It  was 
adjudged  that  the  issue  of  the  second  son  took  nothing 
by  the  devise,  it  being  lapsed ;  but  that  the  third  son 
might  enter. 
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25.  T.  Addison  having  two  daughters,  devised  all  his  Huuon  v. 
estates  to  his  second  daughter,  and  the  heirs  of  her  2"vSS!V22. 
body  begotten,  and  for  want  of  such  issue,  to  his  eldest 
daughter.     The  second  daughter  died  in  the  lifetime 

of  the  testator,  leaving  a  son.  Adjudged  that  the  de- 
vise to  the  second  daughter  became  void,  by  her  dying  Dary  v.  Kemp, 
in  the  lifetime  of  the  testator ;  and  that  her  son  could  ssi.^*  ^^ 
not  take  as  heir  of  her  body.  It  was  also  resolved  that 
the  eldest  daughter  should  take  immediately,  by  virtue 
of  the  devise,  for  when  the  first  devise  is  void,  the  re- 
mainder shall  take  place  as  if  no  such  devise  had  been 
made. 

26.  R.  Wynn   devised  his    estate  to  his  brother  wynnv. 

A/Vvnn 

M.  Wynn,  and  the  heirs  male  of  his  body,  remainder  3  Bro.'par.  Ca. 
to  O.  Wynn  and  the  heirs  male  of  his  body.    M.  &  O.     ' 
Wynn  died  in  the  lifetime  of  the  testator ;  but  O.  Wynn 
left  an  only  son,  who  claimed  under  the  devise.  It  was 
resolved  that  he  took  nothing. 

27.  One  seised  in  fee  devised  lands  to  A.  and  his  Goodnghty. 
issue,  remainder  to  B.  and  his  issue,  remainder  to  the  1  p?  wms.  397. 
heirs  of  A.    A.  died  ^vithout  issue  in  the  lifetime  of  the  \^M^iio. 
testator;  and  B.  died  in  the  lifetime  of  the  testator, 
leaving  issue  the  defendant,  who  was  also  the  heir  of 

A.  t  and  the  plaintiff  was  the  heir  of  the  testator.  The 
question  was,  whether  as  the  devisees  A.  and  B.  both 
died  in  the  lifetime  of  the  testator,  the  issue  of  B.,  who 
was  born  after  the  ivill  was  made,  and  so  could  not 
take  jointly  with  the  devisees,  could  take  either  as  heir 
of  the  body  of  B.  or  as  right  heir  of  A. 

Lord  Ch.  J.  Parker  delivered  the  unanimous  opinion 
of  the  court,  that  this  case  was  exactly  within  the  reason 
of  the  case  of  Brett  v.  Rigden.  First,  because  as  well  Ante,  §  23. 
in  this  case  the  word  issue,  as  in  that  the  word  heirs, 
was  clearly  used  as  a  word  of  limitation,  viz.  to  mea- 
sure out  the  quantity  of  estate  that  the  devisee  was  to 
take  ;  and  not  as  a  word  of  purchase ;  the  devisee  only 
being  in  the  view  and  consideration  of  the  testator,  Busby  v, 
and  the  words  heir  or  issue  mentioned  for  nothing  infra,  c.  h. 
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else  but  to  limit  what  estate  the  devisee  should 
take. 

28.  Susan  JoUand  devised  certain  lands  to  the  use 
and  behoof  of  her  sister  Elizabeth,  the  wife  of  John 
Belchier,  and  her  assigns,  for  and  during  the  term  of 
her  natural  life ;  and  after  the  determination  of  that 
estate,  to  the  use  of  W.  A.  &  J.  P.  and  their  heirs, 
during  the  life  of  the  said  Elizabeth,  upon  trust  to  pre- 
serve the  contingent  uses  and  estates  therein-after 
limited  from  being  defeated  or  destroyed ;  and  from 
and  after  her  decease,  then  to  the  use  of  the  heirs  of 
the  body  of  the  said  Elizabeth,  lawfully  issuing ;  and 
for  want  of  such  issue,  to  the  use  and  behoof  of  her 
sister  Catherine  Jolland,  in  the  same  words  as  are  used 
in  the  devise  to  Elizabeth. 

Elizabeth  Belchier  died  in  the  lifetime  of  the  testa- 
trix, leaving  issue  one  daughter,  Catherine.  Upon  the 
death  of  the  testatrix,  Catherine  Jolland,  who  married 
one  Hodgson,  suffered  a  recovery  of  the  premises.  A 
question  having  arisen  in  the  Court  of  Chancery  re- 
specting the  construction  of  this  will,  a  case  was  made 
for  the  opinion  of  the  Judges  of  the  Court  of  King's 
Bench,  upon  the  following  question :  "  Whether  Cathe- 
rine Belchier,  the  daughter  of  Elizabeth  Belchier,  took 
any  and  what  estate  under  the  will  of  Susan  Jolland." 
To  which  the  Judges  of  the  Court  of  King's  Bench 
answered — "  If  Elizabeth  Belchier  would  have  taken 
an  estate  tail  in  case  she  had  survived  the  testatrix,  we 
think,  by  her  dying  before  the  testatrix,  it  is  a  lapsed 
devise,  and  Catherine,  the  daughter  of  Eizabeth,  can 
take  nothing." 

The  Court  of  Chancery  having  decreed  in  confor- 
mity to  this  certificate,  an  appeal  was  brought  in  the 
House  of  Lords,  and  the  following  question  was  put 
to  the  Judges :  "  Whether  Catherine  Belchier,  the 
daughter  of  Elizabeth  Belchier,  took  any  and  what 
estate  under  the  will  of  Susan  Jolland." 

The  Lord  Ch.  B.  delivered  the  unanimous  opinion  of 
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the  Judges  present,  that  Catherine  Belchier  took  no 
estate  under  the  will  of  Susan  Jolland.*  The  decree 
was  affirmed. 

29.  Rich.  White  having  issue  Simon  his  eldest  son,  Wamer  v 
and  Hamilton  his  second  son,  devised  all  his  lands  in  3  Bl^'pari. 

B.  to  his  eldest  son  Simon,  and  the  heirs  of  his  body ;  ^^  ^'^^" 
and  for  default  of  issue  of  his  said  son  Simon,  then 

he  devised  his  said  estate  to  his  son  Hamilton,  and  the 
heirs  of  his  body.  Simon  died  in  the  lifetime  of  his 
father,  leaving  issue  four  sons  and  four  daughters.  The 
question  was,  whether  the  eldest  son  of  Simon  took 
any  thing  by  this  devise,  or  whether  it  lapsed  to  Ha- 
milton, the  person  next  in  remainder. 

The  Court  of  King's  Bench  in  Ireland  determined 
that  the  eldest  son  of  Simon  took  under  this  devise. 
This  judgment  was  reversed  by  the  Court  of  King's 
Bench  in  England.  A  writ  of  error  was  then  brought 
in  the  House  of  Lords ;  and  it  was  contended  on  behalf 
of  the  eldest  son  of  Simon,  that  he  ought  to  take  under 
this  devise,  i.  Because  it  was  plain  the  testator  did 
not  mean  to  exclude  the  issue  of  his  eldest  son  from 
the  inheritance,  the  children  of  Simon  being  alive,  and 
known  to  the  testator,  at  the  time  he  made  the  devise 
to  Simon  and  the  heirs  of  his  body.  11.  Because  the 
remainder  to  Hamilton  was  expressly  limited  to  take 
effect  only  in  default  of  issue  of  the  testator's  son 
Simon;  and  no  devise  was  made  of  the  estate  until 
such  default  should  happen ;  and  it  was  a  principle  in 
law,  that  the  heir  should  take  every  thing  which  was 
not  devised  from  him.  iii.  Because  courts  of  justice 
have  been  always  anxious  to  effectuate  the  intentions 
of  testators,  where  they  are  not  contrary  to  the  rules  of 
law,  or  settled  authorities ;  and  there  was  no  case  to 
be  found  in  which  it  had  been  adjudged  that  a  devise 
to  a  man  and  the  heirs  of  his  body  lapsed  for  the  be- 

*  It  was  also  held  that  Catherine  JoUand  took  an  estate  tail,  infra, 

C.  14. 
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nefit  of  a  person  in  remainder,  from  the  circmnstance 
of  the  first  devisee  dying  in  the  testator's  lifetime; 
where  it  appeared  that  the  heir  of  the  body  of  the  first 
devisee  was  likewise  heir  at  law  of  the  testator. 

On  the  other  side  it  was  contended,  that  by  the  esta- 
blished rules  of  law,  the  devise  to  Simon  became  void, 
by  his  death  in  the  lifetime  of  the  testator;  and  the 
remainder  to  Hamilton  the  second  son,  took  effect  im- 
mediately on  his  father's  death.  That  this  doctrine 
had  been  adopted  in  early  times,  and  had  continued 
down  to  the  present.  It  was  established  in  the  early 
part  of  the  reign  of  Queen  Elizabeth,  and  was  recog- 
nized in  a  variety  of  cases  down  to  the  year  1780,  nor 
was  it  ever  judicially  contradicted  or  impeached.  But 
there  appeared  at  the  end  of  the  report  of  Fuller  v. 
Ante,  §  24.  FuUer,  Cro.  Eliz.  422.,  a  dictum  of  Lord  Ch.  J.  Popham, 
that  where  a  devise  was  to  a  son  in  tail,  his  issue,  in 
case  of  his  death  in  the  lifetime  of  his  father,  should 
take  before  the  remainder-man.  But  this  at  most  was 
Ante,  §  28.  an  extrajudicial  opinion ;  and  was  not  admitted  in  the 
case  of  Hodgson  v.  Ambrose. 

The  following  question  was  put  to  the  Judges : — 
"  Whether,  in  the  event  that  had  happened,  the  defen- 
dant Hamilton  White  took  any  and  what  estate  in  the 
lands  of  B.  under  the  devise  to  him,  for  default  of  issue 
of  Simon  White?" 

The  Lord  Ch.  B.  delivered  the  unanimous  opinion  of 
the  Judges  present,  that  Hamilton  White  took  an  estate 
tail ;  and  the  judgment  of  the  Court  of  King's  Bench 
in  England  was  affirmed. 

30.  A  republication  of  a  will,  after  the  death  of  a 
devisee  in  tail,  will  not  give  any  estate  to  the  issue  of 
the  devisee. 
Doe.  V.  Kett,  3L  N.  G.  dcviscd  lands  to  her  god-daughter  and  the 
heirs  of  her  body,  ^yho  died  in  the  lifetime  of  the  tes- 
tatrix, leaving  a  son.  The  devisor  kncAV  of  the  death 
of  the  devisee,  and  of  the  birth  of  her  son ;  after  which 
she  made  a  codicil  that  operated  as  a  republication  of 


4  Term  R.  601. 
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her  will.  It  was  determined  that  the  devise  having 
become  void  by  the  death  of  the  devisee,  did  not  ope- 
rate by  its  rcpubUcation,  so  as  to  give  any  estate  to 
the  son  of  the  devisee. 

32.  It  has  been  stated  that  where  a  trust  is  suffi-  T'';,^--*^- ^• 
ciently  created,  it  will  fasten  itself  upon  the  land,  and 

will  not  become  void  by  the  incapacity  or  death  of  the 
trustee. 

33.  In  consequence  of  this  principle,  it  was  deter-  An.  Cen.  v. 

11  1         Downing, 

mined  by  Lord  Camden,  that  where  an  estate  was  de-  Amb.  571. 
vised  to  trustees,  upon  trust  for  a  charity,  the  death  of 
the  trustees  in  the  lifetime  of  the  testator  did  not  make 
the  devise  void. 

34.  Lord  Hardwicke  has  observed,  that  in  the  case  2  Ves.  77. 
of  copyholds,  though  the  land  passes  by  the  surrender, 

and  the  will  is  only  directory  of  the  uses  ;  yet,  if  the  wnuams  v. 

•^  -^  "^  .         .       Coade,  10  Ves, 

devisee  dies  in  the  lifetmie  of  the  devisor,  the  devise  is  503. 
void. 

35.  Where  a  devise  of  lands  in  fee  simple  becomes  The  estate  de- 
lapsed,  by  the  death  of  the  devisee,  in  the  lifetime  of  E.*"  ° 
the  testator,  the  estate  devised  will  not  go  to  the  resi- 
duary devisee  of  the  real  estate,  but  will  descend  to  the 

heir  at  law  of  the  testator. 

36.  A  person  devised  his  messuage  in  E.  to  F.  C.  }^"s^*\-"'^"' 

^ ,  o  Fortesc.  182. 

and  his  heirs,  and  all  the  rest  and  residue  of  his  mes-  J^°'=,,v/Kidd, 
suages,  lands,  and  hereditaments,  to  I.  L.  his  heirs  and 
assigns  for  ever.  F.  C.  died  in  the  lifetime  of  the  tes- 
tator, by  which  the  devise  to  him  lapsed.  And  the 
question  was,  whether  the  latter  clause  in  the  will 
would  carry  over  the  lapsed  devise  to  the  residuary 
devisee,  or  it  should  descend  to  the  heir  at  law  of  the 
testator. 

The  Court  held  that  the  devise  of  all  the  rest  and 
residue  did  not  convey  what  was  devised  before ;  for 
wills  must  be  constmed  from  the  intent  of  the  testator 
at  the  time  of  making  them,  which  appeared  to  be  to 
give  his  whole  estate  to  F.  C.  and  his  heirs  in  the  mes- 
suage of  E. ;  and  at  the  time  when  the  will  was  made 
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he  had  no  residue  left  in  that  messuage ;  and  the  de- 
vise to  F.  C.  being  void,  the  messuage  would  descend 
to  the  heir. 
Doe  V.  37.  In  a  subsequent  ease  of  the  same  kind,  reported 

wiUes'^Re"'      ^J  ^ord  Ch.  J.  Willes,  the  following  propositions  were 
293.  laid  down : — i.  That  the  intent  of  the  testator  ought 

always  to  take  place,  when  it  is  not  contrary  to  the 
rules  of  law.     ii.  That  the  intent  of  the  testator  ought 
always  to  be  taken  as  things  stood  at  the  time  of  mak- 
ing his  will ;  and  was  not  to  be  collected  from  subscr 
quent  accidents,  which  the  testator  could  not  then  fore- 
see.    III.  That  when  a  testator  in  his  will  had  given 
away  all  his  estate  and  interest  in  certain  lands,  so  that 
if  he  were  to  die  immediately,  nothing  remained  undis- 
posed of,  he  could  not  intend  to  give  any  thing  in  those 
lands  to  his  residuary  devisee.     And  judgment  was 
given  accordingly. 
Where  the  de-       38.  Wlicrc  it  is  impossiblc  to  discover,  from  the 
tain.'^  ""'^^^'^      words  of  a  will,  what  was  meant  to  be  given,  or  to 

whom,  the  will  is  void  for  uncertainty. 
5  Rep.  GSb.         39.  Thus  it  is  laid  down  in  33  &  34  EHz.  by  Wray 
joinviiie,         and  Anderson,  Ch.  Justices,  that  if  a  man  has  two  sons 
3  East,  172.      ^£  ^-^^^  name  of  John,  and  devises  his  lands  to  his  son 

John,  if  no  direct  proof  can  be  made  of  his  intent,  as 
to  which  of  his  sons  he  meant,  the  devise  is  void  for  the 
uncertainty. 
Mohunv.  40.  Testator  left  and  bequeathed  to  all  his  grand- 

1  swanst.  201.   ^^hildrcu  and  share  and  share  alike.    It  was  held,  by  Sir 
Thos.  Plumer,  M.  R.  that  the  devise  was  void,  tliere 
being  uncertainty  both  in  the  subject  and  in  the  ob- 
jects of  the  bequest. 
Or  the  devisee       41.  It  has  bccu  statcd  ill  a  former  chapter  that  a 
Ante',?.  L§  18.  dcviscc  may  disagree  to  and  disclaim  a  devise  by  deed, 
Seir" '''      ^^^  which  case  nothing  will  vest  in  him ;  consequently 
Tu.32.'c.  26.   the  devise  becomes  void,  and  the  lands  descend  to  the 
heir  at  law. 
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CHAP.  IX. 

Construction  of  Devises. — General  Rules, 
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Thc  Intention  must  he 

tuated. 

15.  Words  rejected  or  supplied. 
18.   The  Word  or  construed  and, 
25.  Particular  Estates  sometimes 

transposed. 
27.  Contradictory  Devises. 
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cannot     he 


A     Perpetuity 
created. 
35.  But  the  Construction  ivill  he 
cy-pres. 

No  Averment  admitted  to  ex- 
plain Devises. 

Unless  there  is  a  latent  Ambi- 
guity* 


40 


43 


Section  1. 
A  WILL  being  considered  as  an  insti'ument  made  at  a  The  intention 

.  must  be  ef- 

tniie  when  the  testator  cannot  have  the  assistance  01  fectuated. 
persons  skilled  in  the  law ;  or  as  it  is  usually  expressed, 
Avhen  he  is  inops  consilii,  the  judges  have  at  all  times 
held  that  it  shall  not  be  construed  strictly,  like  a  deed, 
but  that  the  intention  of  the  testator,  though  not  ex- 
pressed in  the  proper  legal  and  formal  words,  shall, 
notwithstanding,  be  carried  into  effect;  it  being  a 
maxim  of  the  English  law, — Quod  ultima  voluntas  tes- 
tatoris  perimplenda  est,  secundum  veram  intentionem. 

2.  It  follows  that  no  technical  words  are  necessary 
to  convey  a  testator's  meaning ;  and  whenever  that  is 
doubtful,  it  must  be  collected  from  the  scope  of  the 
whole  will,  compared  with  its  several  parts ;  for  courts 

of  justice  cannot  make  a  will  for  the  party,  nor  inter-  2  Burr.  r.  770. 
pret  it  by  any  arbitrary  rule,  but  that  mode  of  con- 
struction is  to  be  preferred  which  gives  effect  to  every 
part  of  the  instrument,  so  that  each  word  may  have  its  2p.Wms.282. 
particular  operation,  and  not  be  rejected,  if  any  con- 
struction can  possibly  be  put  upon  it. 

3.  The  intention  of  the  testator  must  be  collected  f^^f'^-^* 

J?  1  .  .  1541. 

irom  the  whole  will,  ex  viscerihus  testamenti,  so  as  to 
leave  the  mind  quite  satisfied  about  what  the  testator 
meant.    And  as  a  will  of  lands  must  be  in  writing, 

L  2 
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such  collection  of  the  testator's  intention  must  be  de- 
rived from  the  will  itself;  for  no  averment  founded  on 
parol  evidence  can  be  admitted  to  explain  any  thin^ 
dubious  in  the  will^,  except  in  a  few  instances,  which 
shall  be  mentioned  hereafter. 

4.  General  words  in  one  part  of  a  will  may  be  re- 
strained by  subsequent  ones,  and  shall  be  construed  so 
as  not  to  defeat  the  'intention  of  the  testator,  where 
it  can  be  collected  from  any  other  part  of  the  will.  But 
where  there  is  a  manifest  general  intent,  the  construc- 
iiifra,  c.  12.  &   tion  should  be  such  as  to  effectuate  it,  though  by  that 

construction  some  particular  intent  may  be  defeated. 

2  Burr.  R.  5.  Thc  coustruction  must  be  such  that  the  intent 

DoTg.  R.  341.    of  the  testator  may  be  rendered  consistent  with  the 

rules  of  la\v,  for  otherwise  every  testator  would  make  a 

new  law  for  himself;  the  metes  and  bounds  of  property 

would  be  vague  and  indeterminate,  which  would  end 

in  its  total  insecurity. 

2P.wms.74i.       6.  Technical  words  are  presumed  to  be  used  in  the 

oug.  K.341.    ggj^gg  which  the  law  has  appropriated  to  them,  unless 

the  contrary  appears.     But  where  the  intention  of  the 

testator  is  plain,  it  will  be  allowed  to  control  the  legal 

operation  of  the  words,  however  technical. 

cowp.  R.306.        7.  Introductory  words  often  assist  in  showing  the 

^'^''  intention  of  a  testator;  and  the  courts  have  laid  hold 

of  them,  as  they  do  of  every  other  circumstance  in  a 

will,  that  may  help  to  guide  their  judgment  to  its  right 

and  true  construction. 

1  p.  Wms.286,       8.  The  particular  situation  of  a  testator,  the  number 

4Bro.K.4ii.    ^f  jjjg  children,  the  different  kinds  of  property  whereof 

he  was  possessed  at  the  time  of  making  his  will,  are 

circumstances  from  which  arguments  may  be  drawn 

respecting  his  intention.     And  it  has  been  determined, 

2Ve3. 616.      in  several  cases,  that  the  same  words  may  have  a  dif- 

°wp.   .      .    £pj^,gj-),^  construction,  when  applied  to  different  kinds  of 

property. 
Free,  in  Cha.         9.  Au  hcir  at  law  shall  not  be  disinherited  by  a  will, 
(/i^ow.°22'.'  ""^'  unless  there  are  express  words,  or  a  necessary  implica- 
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tion,  to  that  effect;  for  the  title  of  the  heir  being 
founded  on  the  laws  of  descent,  which  are  certain,  is 
therefore  not  to  be  defeated  by  an  uncertain  devise. 

10.  A  dubious  expression  in  a  will  may  be  explained  Hayesv.Fooid, 
by  a  codicil,  or  even  by  a  schedule  annexed  to  such  will. 

11.  It  has  been  stated,  that  though  all  trusts  are,  Ji^'aj!^' ^' 
strictly  speaking,  executory,  yet  that  there  is  a  distinc- 
tion between  a  trust  created  without  any  reference  to  a 
further  execution  of  it,  by  a  conveyance  directed  to  be 

made,  and  a  trust  whose  effect  is  referred  to  another 
conveyance,  directed  to  be  made  for  its  final  execution. 
In  the  case  where  a  trust  is  created  by  will,  without 
any  reference  to  a  further  execution  of  it,  the  construc- 
tion is  the  same  as  in  devises  of  legal  estates ;  but  where 
a  conveyance  is  directed  to  be  made,  the  construction 
is  more  liberal,  in  order  to  carry  into  full  effect  the 
intention  of  the  testator. 

12.  Adjudged  cases  may  be  argued  from,  in  the  con-  i  Burr.  r.  233. 
struction  of  wills,  where  they  establish  general  rules 

for  discovering  the  intention  of  a  testator,  and  where 
once  a  court  of  justice  has  determined  the  meaning  of 
certain  words,  or  forms  of  expression,  the  same  effect 
will  in  all  future  cases  be  given  to  them,  for  the  great 
object  in  matters  of  this  kind  is  certainty ;  and  Lord 
Mansfield  has  observed,  that  if  an  erroneous  or  hasty  Hodgson  v. 
determination  has  got  into  practice,  there  is  more  be-  infva!°'^' 
nefit  derived  from  adhering  to  it,  than  if  it  were  to  be 
overturned. 

13.  It  has  been  truly  said  by  Mr.  Hargravc,  that  if  Har.  Tracts, 
courts,  either  of  law  or  equity,  in  both  of  which  the  Fearne  Conr. 
rules  of  interpretation  must  be  the  same,  should  indulge  ^f^-  -^''• 
an  unlimited  latitude  of  forming  conjectures  upon  wills, 
instead  of  attending  to  their  grammatical  or  legal  con- 
struction, the  consequence  must  be  endless  litigation. 
Every  title  to  an  estate,  that  depended  on  a  will,  must 
be  brought  into  Westminster  Hall ;  for  if  once  we  de- 
part from  the  established  rules  of  interpretation,  with- 
out a  moral  certainty  that  the  meaning  of  the  te  stato 
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requires  it,  no  interpretation  can  be  safe  till  it  has 
received  the  sanction  of  a  court  of  justice ;  for  how  can 
a  client  or  a  purchaser  be  assured  that  the  conjecture 
of  the  most  able  counsel,  or  the  most  experienced  con- 
veyancer, will  be  in  all  points  the  same  as  the  conjec- 
tures of  the  Judges,  or  the  Chancellor. 
5TermR.5Gi.  14.  In  a  modcm  case  Lord  Kenyon  said,  "  Had  there 
not  been  such  a  current  of  authorities  as  we  find  in  the 
books,  since  the  passing  of  the  statute  of  wills,  on  the 
construction  of  wills,  to  further,  as  it  has  been  called, 
the  intentions  of  devisors  ;  perhaps  it  would  have  been 
better  that  the  same  strict  words  had  been  required  in 
testamentary  dispositions  of  land,  as  in  those  by  deed ; 
because  then  the  language  of  passing  estates  would 
have  been  so  familiar,  that  few  questions  would  have 
arisen  on  wills.  For  it  has  been  often  observed,  that 
few  questions  arise  on  the  construction  of  deeds,  when 
compared  to  those  which  daily  arise  on  wills.  But  we 
are  bound  to  consider  the  series  of  authorities  on  this 
subject  as  the  law  of  the  land ;  and  it  would  be  ex- 
tremely dangerous  now,  to  remove  those  land-marks 
of  real  property,  on  which  mankind  have  acted  for  such 
a  length  of  time." 
Words  rejected  15.  Wlicrc  there  are  words  in  a  will  which  have  no 
orsupp  e .  meaning,  or  which  are  evidently  contrary  to  the  general 
intention  of  the  testator,  they  will  be  rejected.  And, 
Hawesv.  ou  tlic  otlicr  hand,  words  omitted  by  mistake,  and 
Infra,  c.  15.      whicli  arc  absolutely  necessary  to  effectuate  the  general 

intention,  will  be  supplied. 

Corytonv.  16.  Sir  W.  Corvtou  devised,  for  the  preserving  and 

1745,  MS.       continuing  his  real  estate  m  his  name  and  blood,  all 

^^"  his  lands  to  trustees  and  their  heirs,  until  his  son  John 

should  attain  his  age  of  twenty-seven,  and  no  longer, 

in  trust  in  the  meantime  out  of  the  rents  and  profits 

for  paying  legacies,  and  to  lay  out  the  residue  in  the 

purchase  of  lands  of  inheritance,  to  be  settled  in  the 

same  manner  as  the  rest  of  his  estate ;  and  from  and 

after  the  determination  of  the  estate  limited  to  them  as 
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aforesaid,  and  the  full  accomplishment  of  his  son's  age 
of  twenty-seven,  that  his  said  trustees  and  their  heirs 
should  stand  and  be  seised  of  all  the  lands  devised  to 
them  and  their  heirs  to  the  use  and  behoof  of  his  said 
son  John  and  his  assigns,  for  and  during  the  term  of 
ninety-nine  years,  without  impeachment  of  waste,  and 
from  and  after  the  determination  of  that  estate,  to 
the  use  and  behoof  of  his  said  trustees  and  their  heirs, 
during  the  natural  life  of  the  said  John  Cory  ton,  for 
preserving  contingent  remainders ;  but  nevertheless  to 
permit  the  said  John  Cory  ton  to  take  the  profits  during 
his  natural  life ;  and  from  and  after  his  decease,  to  the 
use  and  behoof  of  the  first  and  every  other  son  of  the 
said  John  Coryton  in  tail  male ;  and  for  default  of  such 
issue,  to  the  use  of  the  heirs  of  the  body  of  the  said 
John  Coryton ;  and  for  want  of  such  issue,  to  the  use 
and  behoof  of  his  daughter  Susanna  Elliot  in  tail ;  and 
for  default  of  such  issue,  to  the  use  and  behoof  of  his 
nephew  John  Goodall,  the  plaintiff,  for  life,  &c.  taking 
the  name  of  Coryton ;  with  power  to  his  trustees,  until 
his  son  should  attain  his  age  of  twenty-seven  years,  to 
make  leases  of  the  premises,  and  the  like  power  to  his 
son,  upon  his  attaining  the  age  of  twenty-seven ;  with 
a  power  also  to  his  trustees,  so  long  as  his  son  should 
continue  under  twenty-seven,  to  join  with  him  in  mak- 
ing a  jointure,  and  after  his  son's  attaining  twenty- 
seven,  then  to  make  such  jointure  himself. 

The  testator  died  in  1712,  and  his  son  Sir  John  Cory- 
ton died  in  1739,  without  issue,  having  made  his  wife 
executrix  and  residuary  legatee,  who  died  in  1741,  and 
devised  the  premises  to  the  defendants,  for  the  residue 
of  the  ninety-nine  years'  term  created  by  the  will  of  Sir 
W.  Coryton,  considering  it  as  an  absolute  interest  for 
ninety-nine  years  in  Sir  J.  Coryton,  and  not  determi- 
nable upon  his  death  ;  Susanna  Elliot  being  also  dead 
without  issue. 

The  plaintiff  brought  his  bill  to  be  let  into  posses- 
sion of  the  premises,  insisting,  that  though,  as  the 
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words  of  the  will  stood,  there  seemed  to  be  an  absolute 
mnety-nine  years'  term  given  to  Sir  John  Coryton,  yet 
that  was  only  a  mistake  in  the  wording  of  the  will,  it 
never  being  the  intention  of  Sir  W.  Coryton  the  testa- 
tor, that  his  estate  should  go  into  another  family,  or  to 
any  wife  his  son  should  happen  to  marry,  which  it 
would  probably  do,  by  an  absolute  devise  for  ninety- 
nine  years:  whereas,  by  the  whole  scope  of  the  will, 
his  intent  plainly  appeared,  to  continue  the  estate  in 
his  own  name  and  blood,  and  to  give  the  same  to  his 
son  only  for  a  term  of  ninety-nine  years,  determinable 
upon  his  death. 

Lord  Hardwicke  said,  the  question  was,  whether  this 
was  an  absolute  term  to  end  only  by  effluxion  of  time, 
or  to  cease  upon  the  death  of  Sir  J.  Coryton.  And  as 
on  the  one  hand  it  must  be  admitted  that  there  were  no 
express  words  to  determine  it,  so  on  the  other  it  must 
likewise  be  admitted  that  it  might  be  made  determina- 
ble by  other  parts  of  the  will,  though  not  expressly 
limited  to  be  so.  This  term  was  not  limited  to  the 
executors  and  administrators  of  Sir  J.  Coryton,  and 
though  not  much  stress  was  to  be  laid  on  that,  yet  it 
was  strange  that  in  so  verbose  a  will,  these  words 
should  be  omitted,  if  the  testator  intended  his  son's 
representatives  to  take  it.  The  estate  limited  to  trus- 
tees was  a  sufficient  estate  of  freehold  to  support  the 
contingent  remainders,  and  to  preserve  the  estate  to 
Sir  John  Coryton  for  his  life,  but  not  to  preserve  the 
term  from  forfeiture  for  his  executors ;  but  was  just  in 
the  same  manner  as  in  a  conveyance  where  the  term 
was  determinable  ;  and  the  limitation  also  to  the  first 
and  every  other  son  was  the  same  as  in  a  common  set- 
tlement. The  construction  therefore  made  by  the 
plaintitf  answered  every  purpose  of  a  settlement ;  and 
that  made  by  the  defendants  only,  left  a  dry  reversion 
in  the  first  and  other  sons,  expectant  upon  a  term  which 
might  last  longer  than  the  lives  of  the  sons  or  grand- 
sous.    Had  this  been  intended  for  an  absolute  term,  to 
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enable  Sir  J.  Cory  ton  to  provide  for  his  younger  chil- 
dren, it  would  likewise  have  been  proper  to  have  pro- 
vided ao-ainst  the  forfeiture  of  the  term,  by  the  trustees, 
for  so  many  years  as  were  to  come  of  the  term ;  and  if, 
as  was  admitted  by  the  defendant's  counsel,  the  limi- 
tation to  the  first  and  other  sons,  immediately  follow- 
ing the  limitation  of  the  term,  might  have  determined 
it  upon  the  death  of  Sir  J.  Coryton,  the  interposing  an 
estate  to  trustees  for  preserving  contingent  remainders 
should  not  overturn  the  whole  will,  especially  as  that 
limitation  to  the  trustees  was  unnecessary,  there  being 
an  estate  of  freehold  limited  to  them  before.     Indeed, 
before  the  statute  of  uses,  an  estate  in  feoffees  and 
their  heirs,  to  the  use  of  A.  for  years,  remainder  to  the 
right  heirs  of  B.  who  was  then  living,  the  contingent 
remainder  was  good,  because  supported  by  the  estate 
of  freehold  in  the  feoffees  ;  but  since  the  statute  it  was 
otherwise,  and  therefore  where  the  first  limitation  was 
for  life,  and  a  remainder  was  limited  to  trustees  during 
the  life  of  the  tenant  for  life,  for  preserving  contingent 
remainders,  and  upon  further  trust  to  permit  the  tenant 
for  life  to  receive  the  profits  to  his  own  use,  this  was 
done  that  if  tenant  for  life  should,  by  making  a  feoflP- 
ment,  commit  a  forfeiture,  the  trustees  should  not- 
withstanding suffer  him  to  receive  the  rents.     But 
where  the  first  limitation  was  only  for  years,  the  re- 
mainder to  trustees  durinsr  the  life  of  the  tenant  for 
years  was  inserted  purely  to  support  the  contingent 
remainders,  which  the  estate  for  years  could  not  do ; 
but   not  with  a  view  of  preserving  the   remainders 
against  the  tenant  for  years,  when  those  very  remain- 
ders would  be  void  for  want  of  a  freehold  to  support 
them.     At  the  time  of  this  will  made,  Sir  J.  Coryton 
was  but  twenty-one  ;  and  if  this  was  taken  for  an  abso- 
lute term,  from  the  time  of  his  attaining  twenty-seven, 
the  testator,  instead  of  giving  his  estate  to  his  family, 
would  have  given  it  from  them  for  105  years ;  which 
would  appear  very  harsh  if  Sir  J.  Coryton  had  had  a 
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son,  who  might  thus  have  been  stripped  by  an  executor. 
Now  the  plaintiff  was  in  the  same  case,  being  directed 
to  change  his  name  forthwith;  and  to  what  purpose 
should  he  take  the  name  immediately,  if  he  be  not  to 
take  the  estate  for  105  years  ?  Had  the  testator  intended 
this  for  an  absolute  term,  there  was  no  occasion  to  give 
powers  of  leasing  or  jointuring,  as  both  might  have 
been  supplied  thereout.  For  though  it  would  not  be 
strictly  a  jointure  within  the  statute,  yet  it  would  be  a 
good  satisfaction  of  dower  in  equity ;  and  it  was  absurd 
to  suppose  that  he  intended  this  son,  whom  he  would 
not  trust  with  his  estate  before  27,  should  have  power 
to  give  the  whole  away  for  99  years,  even  before  he 
was  27.  It  was  said  that  the  testator  might  intend  his 
son  the  power  of  disposing  of  the  estate  to  the  heir  of 
the  family,  if  he  should  so  please,  but  there  was  no  evi- 
dence of  such  intent ;  on  the  contrary  he  meant  to  tie 
him  up  as  fast  as  possible.  And  there  was  as  little  evi- 
dence of  the  testator's  meaning  he  should  have  it,  to 
provide  for  younger  children.  Then  it  was  objected 
that  here  was  an  absolute  term  given,  which  could  not 
be  varied  or  taken  away  by  implication.  But  in  King 
Infra,  c.  12.  y.  Mclling,  1  Vcut.  299.  wc  find  an  express  estate  for 
life  enlarged  to  an  estate  tail ;  and  the  same  in  Langley 
V.  Baldwin,  for  so  was  the  opinion  of  the  Court  of  C.  B., 
though  in  1  Ab.  Eq.  185.  by  mistake,  it  is  called  only 
an  estate  for  life  ;  which  distinguishes  it  from  Bamfield 
V.  Popham,  2  Vern.  427 — 449,  where  the  limitation  was 
to  all  and  every  the  son  and  sons ;  and  though  it  be 
said  that  an  estate  cannot  be  enlarged,  yet  do  I  find  no 
rule  that  an  estate  cannot  be  abridged  by  implication ; 
and  for  instance,  a  devise  to  one  and  his  heirs,  and  if 
he  die  without  issue  to  remain  over ;  this  abridged  the 
fee  to  an  estate  tail.  A  distinction  was  made  between 
a  necessary  and  a  probable  implication,  which  last  only 
was  said  to  be  in  this  case ;  but  there  was  no  such  thing 
as  a  natural  necessary  implication ;  that  being  the  ne- 
cessary consideration,  which  plainly  appeared  to  be  the 
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testator's  intent,  as  it  was  in  Langley  v.  Baldwin.  So 
in  the  present  case  what  could  be  more  unnatural  than 
to  suppose  the  testator  meant  to  give  away  his  estate 
for  105  years ;  and  though  all  he  had  hitherto  said 
went  only  on  the  supposition  of  its  being  but  an  impli- 
cation, as  the  defendant's  counsel  would  have  it,  yet  he 
thought  the  question  expressly  determined  by  other 
parts  of  the  will.  He  thought  the  cases  of  Spalding  v.  inf".  c.  i8. 
Spalding,  Cro.  Car.  185.,  and  Whaley  v.  Read,  1  Lutw.  inf",c.  lo. 
810.  applicable  to  the  present.  And  in  Amhurst  v. 
Litton,  first  heard  in  1728,  and  decreed  for  the  plaintiff; 
then  reheard  in  1729,  and  the  former  decree  reversed ; 
and  finally,  in  the  House  of  Lords,  it  was  admitted  on 
all  hands,  that  the  testator  had  power  to  dispose  of  the 
terms ;  that  the  words  of  the  devise  were  very  strong, 
giving  them  to  his  mother,  for  her  sole  use  and  benefit ; 
and  was  urged  also  to  be  a  great  circuity,  if  intended 
only  to  give  her  the  sums  secured  by  those  mortgage 
terms,  which  might  much  more  easily  have  been  given 
in  money ;  yet  was  the  last  decree  affirmed,  from  the 
great  improbability  that  the  testator  meant  to  give  away 
and  sever  these  long  terms  from  the  inheritance. 

The  authorities  quoted  for  the  defendants  were  first 
Lanesborough  v.  Fox,  which  was  decreed  upon  the  too 
great  remoteness  of  the  executory  devise.  That  of  infra>c.  is. 
Amble  v.  Jones,  which  was  clearly  a  fee  upon  a  fee ; 
and  Moore,  7.,  which  was  likewise  a  very  plain  case. 
One  general  observation  occurred  on  this  will,  that  it 
was  intended  for  a  family  settlement,  wherein  the  limi- 
tations were  framed  as  strict  as  possible.  Now  suppose 
this  a  marriage  article,  would  the  Court  have  decreed  a 
settlement  of  an  absolute  term  ?  Even  in  a  conveyance 
executed,  he  was  inclined  to  think  the  Court  would 
have  rectified  it,  because  destructive  of  the  whole  set- 
tlement, as  in  Uvedale  v.  Halfpenny,  where  the  term  Tit.  32.  c.  19. 
for  raising  younger  children's  portions  being  by  mistake 
placed  behind  the  estate  tail,  the  Court  rectified  it, 
although  the  son,  tenant  in  tail,  had  suffered  a  recovery. 
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A  distinction  was  made  between  settlements  and  wills, 
which  last  it  was  said  must  be  taken  as  they  are  ;  but 
this  must  be  understood  with  some  restriction,  that  the 
construction  be  not  barely  according  to  the  words,  but 
likewise  according  to  the  testator's  intent ;  as  in  Sir 
J.  Hobart  v.  Lord  Stamford,  where  trustees  for  preserv- 
ing contingent  remainders  were  inserted,  though  not 
directed  by  the  will ;  and  if  there  was  any  doubt,  the 
present  case  was  stronger,  because  part  was  executory, 
as  land  was  to  be  purchased  with  the  profits. 

Upon  the  whole,  therefore,  he  was  of  opinion,  that 
this  was  not  an  absolute  term  for  99  years,  but  that 
it  determined  upon  Sir  J.  Cory  ton's  death. 
White  V.  17.  A  person  devised  to  his  wife  several  freehold 

5  Burr!  2703.  cstat^s,  uutil  lus  SOU  T.  P.  should  attain  the  age  of  21 
years,  in  trust  to  maintain  him ;  and  then  devised  the 
same  to  his  said  son  T.  P.  in  fee.  But  if  it  should 
happen  that  his  said  wife  should  be  ensient  with  one  or 
more  children,  at  the  time  of  his  decease,  and  his  said 
son  T.  P.  should  die  without  issue,  before  he  attained 
the  age  of  21  years,  such  child  or  children  being 
then  living,  he  then  devised  the  premises  to  his  wife, 
till  such  child  or  children  should  attain  their  ages  of 
21  years,  in  trust  to  maintain  them  ;  and  then  devised 
the  same  to  such  children  in  fee.  But  if  it  happened 
that  his  son  T.  P.  should  die  without  issue,  and  before 
21,  or  that  his  wife  should  at  the  time  of  his  decease, 
be  ensient  with  one  or  more  child  or  children,  who 
should  die  without  issue,  under  21  ;  then  he  devised 
the  premises  to  his  wife  for  life ;  remainder  to  his  ne- 
phews in  fee. 

The  testator  at  the  time  of  making  his  will  had  only 
one  child,  the  said  Thomas;  but  after  the  making 
thereof,  and  before  his  death,  he  had  two  other  sons 
born ;  namely,  the  plaintiffs,  Edward  and  John.  The 
testator  died  in  1759,  his  wife  survived  him,  but  was 
not  ensient  at  the  time  of  his  death.  T.  P.  died  without 
issue,  in  1766.    A  bill  was  filed  in  Chancery  by  the 
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widow,  on  behalf  of  herself  and  her  two  infant  chil- 
dren ;  praying  that  a  sufficient  part  of  the  rents  and 
profits  of  the  real  estate  might  be  applied  for  the  main- 
tenance and  education  of  the  two  infants. 

The  Court  directed  a  case,  for  the  opinion  of  the 
Court  of  King's  Bench — Whether,  in  the  event  that 
had  happened,  any  and  what  estate  was  vested  in  the 
widow,  and  the  two  infant  sons  of  the  testator. 

The  Judges  of  the  Court  of  King's  Bench  certified 
as  follows : — "  We  are  of  opinion,  that  the  provision 
made  by  the  testator,  being  for  children  which  were  to 
be  born  after  the  making  of  his  will,  he  certainly  in- 
tended to  comprehend  all  the  children  which  should  be 
born  of  his  then  wife  (whether  before  or  after  his  de- 
cease) ;  for  we  think  that  a  father,  in  making  an  express 
provision  for  any  children  which  his  wife  should  be 
ensient  with  at  the  time  of  his  decease,  could  never 
intend  to  give  his  estate  to  such  children,  in  exclusion 
of,  or  to  his  nephews  (as  the  event  has  happened)  in 
preference,  to  any  child  or  children  that  might  be  born 
in  his  lifetime. 

"  We  are  of  opinion  therefore,  that  notwithstanding 
the  defect  of  expression  in  this  will,  the  children  born 
before  the  testator's  death,  are  virtually  included  in  the 
provision  so  anxiously  made  by  a  parent  for  his  post- 
humous children ;  and  that  upon  the  true  construction 
of  this  will,  the  plaintiffs  Edward  and  John  will  be  en- 
titled, from  the  testator's  manifest  intent,  to  take  an 
estate  in  fee  in  the  premises  at  their  respective  ages  of  P°e  v. 

1      1  •         1  '       '  n*  -ni  Mackeen, 

21 ;  and  that  m  the  mean  time  the  plamtifi  Eleanor,  6  East,  486. 
their  mother,  is  entitled  to  hold  the  said  premises,  sub-  swnkke, 
jcct  to  the  trust  of  the  said  will,  for  their  maintenance  ^^  East,  515. 
and  education." 

18.  The  word  or  has  been  frequently  construed  and,  The  word  «• 
in  a  conjunctive  sense  ;  where  the  intention  of  the  tes- 
tator appeared  to  require  such  a  construction. 

19.  11.  Baker  devised  lands  to  his  son  Richard,  and  souiiev. 
his  heirs  for  ever;  and  if  Richard  died  within  the  age  cro'Eiiz.525. 
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of  21  years,  or,  without  issue ;  that  then  the  land  should 
be  equally  divided  amongst  his  three  other  sons. 
Richard  the  devisee  had  issue  Mary,  and  died  within 
age.  It  was  resolved,  that  the  word  or,  should  be  con- 
strued as  and,  in  a  conjunctive  sense. 

20.  A  person  devised  his  land  ta  his  son  and  his 
heirs,  and  in  case  his  son  should  die  before  he  attained 
the  age  of  21,  or  have  issue  of  his  body,  then  over.  The 
son  lived  to  28  years,  but  died  without  issue.  It  wa^ 
resolved,  that  the  will  should  be  construed,  as  if  the 
words  had  been ;  and  in  case  my  said  son  shall  happen 
to  die  before  he  attains  his  age  of  21,  and  have  issue 
living. 

21.  The  words  of  a  will  were: — "  I  give  the  said 
premises  to  my  grandson,  his  heirs  and  assigns ;  but 
in  case  he  dies  before  he  attains  the  age  of  21  years,  or 
marriage,  and  ^vithout  issue,  then  and  in  such  case''  he 
devised  the  same  to  the  defendant.  The  grandson 
attained  21,  and  died,  never  ha^dng  been  married ;  and 
it  was  insisted  that  the  attaining  21,  was  a  performance 
of  the  condition,  and  vested  the  estate  absolutely  in  the 
grandson,  under  whom  the  lessor  of  the  plaintiff 
claimed.  Judgment  was  given  accordingly  in  the 
county  palatine  of  Durham ;  whereof  error  was  brought 
in  the  Court  of  King's  Bench.  After  several  argu- 
ments, the  Court  affirmed  the  judgment,  upon  the  au- 
thority of  Price  v.  Hunt,  where  the  word  or  was  con- 
strued conjunctively.  And  they  said  they  would  read 
this  without  the  word  or,  as  if  it  run : — "  and  if  he  dies 
before  21,  unmarried  and  without  issue ;"  which  he  did 
not  do,  for  one  of  the  circumstances  failed.  And  all 
put  together  were  but  in  the  nature  of  one  contin- 
gency; and  it  was  considerable,  that  this  was  not  a 
condition  precedent,  but  to  destroy  an  estate,  devised 
by  the  former  words  in  fee. 

22.  A  person  devised  two  thirds  of  his  estate  to  his 
son  M.  P.  to  hold  to  him,  his  heirs  and  assigns  for  ever. 
But  in  case  his  said  son  should  happen  to  die  before  he 
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should  attain  the  age  of  21  years,  or  without  issue,  then 
he  gave  and  devised  the  said  two  thirds  to  his  wife.  By 
a  codicil  the  testator  reciting  this  clause,  proceeded 
thus : — «  Now  my  further  mind  and  will  is,  that  in  case 
my  said  son  shall  happen  to  die  before  the  age  of  21, 
or  without  issue  as  aforesaid,  and  also  in  case  of  the 
decease  of  my  said  wife,  then  I  give  and  devise  the 
said  two  third  parts  to  all  the  sons  and  daughters 
ofT.  D." 

,  The  son  died  after  the  age  of  21,  but  without  issue ; 
and  the  question  was,  whether  the  devise  over  to  the 
mother  should  take  effect,  upon  one  of  the  contingen- 
cies happening  only. 

Lord  Hardwicke  said,  he  thought  it  a  very  plain  case. 
The  testator  had  a  wife  and  a  son  living :  If  he  had 
gone  no  further  than  the  first  clause,  he  had  given  him 
an  absolute  fee ;  but  then  followed  the  executory  part. 
Upon  the  words  in  the  codicil  there  could  be  no  doubt 
at  all ;  it  was  to  go  over  upon  two  contingencies ;  the 
words  as  aforesaid  took  in  all  the  former  disposition. 
Suppose  he  had  said  no  more  than,  in  case  my  son  died 
under  21  as  aforesaid,  would  this  have  disinherited  the 
issue,  if  the  father  had  died  under  21,  and  gone  over  to 
the  mother?  By  no  means ;  for  he  would  have  su23plied 
the  words — and  without  issue ;  and  should  have  been 
justified  by  the  expression,  as  aforesaid.  He  held  it  to 
be  a  vested  estate  in  fee  in  the  son,  as  he  arrived  at  his 
ige  of  21;  and  that  though  he  died  without  issue,  yet 
it  did  not  go  over  to  the  mother,  but  descended  to  his 
lieir  at  law. 

23.  A  woman  devised  a  house  to  her  son  Robert,  his  Framiingham 
leirs  and  assigns  for  ever ;  and  in  case  he  should  hap-  sAtkTjjo. 
len  to  die  in  his  minority  and  unmarried,  or  without 
ssue,  she  gave  it  over. 

Lord  Hardwicke  held,  that  the  estate  was  to  go  over 
only  upon  one  contingency;  that  of  Robert's  dying 
luring  his  minority,  subject  to  the  qualifications  of  his  Brownsword 
3eing  unmarried,  and  without  issue  at  his  death;  and  infra"r2o. 
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consequently  the  estate  vested  absolutely  in  Robert, 
upon  his  coming  of  age. 
Fairfield  V.  24.  A  pci'sou  dcviscd  to  his  brother  Benjamin  Smith 

Pomfproc.  all  his  real  and  freehold  estates ;  but  in  case  his  said 
brother  Benjamin  should  die  before  he  attained  the  age 
of  21  years,  or  without  leaving  issue  living  at  his  death ; 
then  he  bequeathed  his  real  estate  to  his  mother.  Ben- 
jamin Smith  the  devisee  entered  into  possession  of  the 
devised  premises,  and  attained  his  age  of  21  years,  but 
died  without  issue. 

The  courts  of  Common  Pleas  and  King's  Bench  in 
Ireland  determined,  that  as  the  devise  over  was  in- 
tended only  to  take  place  on  the  happening  of  one  con- 
tingency, consisting  of  two  branches ;  namely,  Benja- 
min's dying  under  21,  and  without  leaving  issue  ;  and 
as  in  this  view  only  the  latter  part  of  the  contingency 
had  happened,  and  the  former  branch  becoming  im- 
possible, the  devise  over  could  not  operate. 

On  a  writ  of  error  to  the  House  of  Lords  it  was  con- 
tended on  behalf  of  the  plaintiff  in  error  that  the  con- 
struction adopted  in  Ireland  was  so  much  against  the 
language  of  the  will,  as  to  be  the  direct  contrary  to  that 
which  the  will  peremptorily  directed.  According  to 
the  words,  the  devise  over  ^vas  to  operate  on  the  hap- 
pening of  either  of  two  events ;  cither  in  the  event  of 
Benjamin's  dying  under  21,  or  dying  without  leaving 
issue.  But  according  to  the  construction  in  Ireland, 
the  words  of  contingency  were  made  to  be, — In  case 
my  said  brother  shall  die  before  he  attains  21,  and 
without  issue.  The  testator's  disjunctive  or  was  struck 
out  of  the  will,  and  instead  of  it,  the  conjunctive  and 
was  inserted.  The  testator's  two  contingencies  were  con- 
solidated into  one  contingency ;  and  so  the  testator  was 
made  to  speak  the  very  reverse  of  that,  which  he  had 
really  spoken. 

On  behalf  of  the  defendant  in  error,  it  was  said,  that 
the  general  intent  of  the  testator,  as  far  as  it  could 
be  collected  from  the  whole  will,  must  prevail,  even 
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against  any  particular  clause ;  which  if  taken  separately 

might  have,  or  seem  to  have,  a  contrary  tendency. 

Now  in  this  case  the  general  intent  of  the  testator  ap-  Doe  v.  Haliey, 

pcared  with  sufficient  clearness  to  have  been,  to  prefer      """' 

liis  brother  Benjamin  and  his  issue,  before  his  mother ; 

and  that  the  mother  was  not  to  take,  to  the  exclusion 

of  the  children  of  Benjamin.     This  intent,  then,  ought 

to  be  carried  into  effect,  and  it  could  not  be  carried  into 

effect,  without  construing  the  word  or  in  a  conjunctive 

sense ;    since   otherwise   Benjamin  might  have   died 

imder  age,  leaving  children,  and  by  reason  of  his  dying 

Luider  age,  the  children  would  have  been  excluded. 

To  give  the  word  or^  a  conjunctive  sense  when  the 
context  and  intent  of  the  whole  instrument  required 
it,  was  neither  a  strained  nor  a  novel  construction. 
There  was  perhaps  no  word  in  the  language  of  more 
equivocal  elfect  than  the  word  or.  By  a  slight  variation 
of  the  phrase,  in  almost  any  case,  it  might  be  made  to 
liave  either  a  conjunctive  or  disjunctive  operation.  A 
devise  over  if  A.  shall  die  before  his  attaining  his  full 
age,  or  day  of  marriage,  did  not  take  effect  by  strict 
grammar,  if  A.  either  came  to  age  or  married;  but 
change  the  expression  to, — If  A.  shall  die  before  attain- 
ing his  full  age,  or  (before  attaining  his)  day  of  mar- 
riage ;  then  in  strict  grammar  the  devise  over  takes 
effect,  unless  both  happen.  Yet  the  words  between  the 
parenthesis,  which  were  used  in  the  latter  mode  of  ex- 
pression, must  be  understood  in  the  former,  in  order  to 
make  sense  of  the  passage.  The  consequence  was  that 
courts  had  at  all  times  paid  little  attention  to  a  word, 
the  effect  of  which  depended  on  distinctions  so  small 
and  subtle ;  and  had  construed  the  sentence  in  that  way 
which  seemed  most  conformable  to  sense,  without 
much  attention  to  the  conjunctive  or  disjunctive  mean- 
ing of  the  particle  used.  This  had  been  done  even  in 
acts  of  parliament.  In  wills  it  was  grown  into  a  settled 
rule  of  construction,  that  where  there  was  a  devise  of 
an  inheritance  to  any  person,  and  a  devise  over,  de- 
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pending  on  his  age,  or  having  issue,  whether  these  two 
events  were  connected  by  a  conjunctive  or  disjunctive 
particle ;  the  estate  of  the  first  taker  is  absolute,  if 
either  of  the  events  take  place ;  and  this  for  one  plain 
reason,  expressed  or  implied  in  all  the  cases,  namely, 
that  otherwise  if  the  first  taker  should  die  under  age, 
leaving  issue,  such  issue  would  be  disinherited. 
The  judgment  was  affirmed. 

25.  A  particular  estate  will  be  transposed,  and  placed 
either  before  or  after  some  other  estate  given  by  the 
will,  if  such  transposition  be  necessary  to  fulfil  the  in- 
tent of  the  testator. 

26.  A  person  devised  lands  to  his  eldest  son  for  life, 
remainder  to  the  first  and  other  sons  of  his  said  eldest 
son  in  tail ;  remainder  to  two  trustees  for  their  lives, 
upon  trust  to  support  the  said  remainders.  The  Court 
of  Chancery  held,  that  the  will  should  be  construed  so 
as  that  the  estate  devised  to  the  trustees  should  precede 
the  contingent  remainders. 

27.  Lord  Coke  says,  where  there  are  two  different 
devises  of  the  same  thing,  the  last  shall  take  place. 
Mr.  Hargrave  observes  on  this  passage,  that  there  is  a 
great  contrariety  of  opinion  on  this  subject ;  that  some 
hold  with  Lord  Coke  that  the  second  devise  revokes 
the  first ;  others  think  that  both  devises  are  void,  on 
account  of  the  repugnancy ;  but  the  opinion  supported 
by  the  greatest  number  of  authorities  is,  that  the  two 
devisees  shall  take  in  moieties.  It  appears  however  to 
be  now  settled,  that  if  two  parts  of  a  will  are  totally 
inconsistent,  and  cannot  possibly  be  reconciled,  the 
proper  rule  is  that  the  latter  shall  prevail. 

28.  The  general  principles  which  have  been  stated  in 
Title  32.  c.  23.  respecting  perpetuities,  have  been  as 
fully  adopted  in  the  construction  of  wills,  as  in  that  of 
deeds ;  so  that  it  may  be  laid  down  that  lands  cannot 
be  devised  in  such  a  manner  as  to  render  them  unalien- 
able for  a  longer  period  than  a  life  or  lives  in  being 
and  twenty-one  years  and  some  months  after. 
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29.  It  has  been  stated  in  a  former  Title  that  a  eon-  Tit.  13.  c.  1. 
dition  of  nonalienation  cannot,  in  a  deed,  be  annexed  ^  ^^* 

to  a  grant  in  a  fee  simple.     This  rule  is  also  generally 

admitted  in  the  construction  of  wills.     But  it  has  been 

held  in  a  modern  case  that  a  condition  of  nonalienation.  Doe  v.  Pearson, 

except  to  sisters  or  their  children,  annexed  to  a  devise 

to  two  women  and  their  heirs,  was  good. 

30.  A   condition  of  nonalienation  annexed   to  an 
estate  tail,  is  also  void. 

31 .  An  estate  was  devised  to  John  Harris,  in  such  King  v. 

Ill  Til  1  •!  •   T  Burchell, 

words  that  he  was  held  to  take  an  estate  tail;  with  a  1  Eden, r. 424. 
proviso,  that  if  the  said  John  Harris  or  his  issue  should  "  "'  '^' 
at  any  time  thereafter  alienate,  mortgage,  encumber,  or 
otherwise  commit  any  act  or  deed  whatsoever,  whereby 
to  alter,  change,  or  defeat  the  same  bequests  and  limi- 
tations, or  any  of  them  therein  before  limited  and  ap- 
pointed of  the  same  premises,  that  then  and  in  such 
case  he,  the  said  John  Harris,  and  all  and  every  such 
other  person  or  persons  so  alienating,  mortgaging,  or 
otherwise  encumbering,  altering,  changing,  or  defeating 
the  same  bequests,  or  any  of  them,  should  pay  or  cause 
to  be  paid,  and  he  thereby  charged  the  said  premises 
with  the  payment  of  2000/.  unto  such  person  or  persons, 
and  his  and  their  heirs,  who  might,  could,  should,  or 
ought  next  to  take,  by  virtue  or  means  of  any  of  the  be- 
quests, devises,  or  limitations  therein-before  by  him 
given,  devised,  or  bequeathed. 

Lord  Keeper  Henley  held  this  condition  to  be  void. 

32.  It  has  been  shown  in  a  former  title  that  shifting  Tit.  I6.  c.  5. 
uses  may  be  limited  by  will,  as  well  as  by  deed ;  pro-  xit.  32.  c  23. 
vided  a  perpetuity  be  not  thereby  created;  and  the  Tit. 36. c. 8. 
cases  in  which  this  doctrine  has  been  established  are 

there  stated. 

33.  Although  an  omission  will  be  supplied  for  the 
purpose  of  effectuating  the  intention  of  the  testator; 
where  such  intention  is  consistent  with  the  rules  of 
law ;  yet  if  the  intention  be  to  create  a  perpetuity,  the 
omission  will  not  be  supplied ;  but  such  a  constniction 

M  2 
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will  be  adopted,  as  will  carry  the  general  intention  into 
effect. 

34.  Joshua  Browne  devised  lands  to  his  nephew  Wil- 
liam Browne,  the  son  of  his  brother  Reginald,  for  and 
during  the  term  of  his  natural  life,  and  from  and  after 
the  death  of  the  said  W.  Browne ;  then  to  the  first  son  of 
the  body  of  the  said  W.  Browne,  and  the  heirs  male  of 
the  body  of  such  first  son ;  and  for  want  of  such  issue, 
then  to  the  second,  third,  fourth,  and  every  other  son 
and  sons  of  the  said  W.  Browne,  according  to  their  se- 
niority ;  and  to  the  heirs  male  of  the  body  of  such 
second,  &c.  and  other  sons  of  the  said  W.  Browne ; 
and  for  want  of  such  issue,  to  the  second  son  of  his  bro- 
ther Reginald,  for  and  during  the  term  of  his  natural 
life,  and  from  and  after  the  death  of  the  said  second 
son  of  his  brother  Reginald,  then  to  the  first  son  of  the 
body  of  such  second  son  of  his  brother  Reginald,  and 
to  the  heirs  male  of  the  body  of  such  second  son ;  and 
for  default  of  such  issue,  to  the  third,  fourth,  fifth,  and 
every  other  younger  son  or  sons  of  the  said  second  son 
of  his  brother  Reginald  Browne,  according  to  their 
seniority,  and  to  the  heirs  male  of  the  bodies  of  the  said 
third,  fourth,  fifth,  and  other  sons  of  the  said  second 
son  of  Reginald;  with  remainder  to  the  eldest  or  next 
son  or  sons  of  Reginald  for  life ;  and  after  his  or  their 
deaths,  to  the  heirs  male  of  their  bodies. 

Reginald  Browne  had  no  son  but  William,  at  the 
time  of  the  testator's  death,  but  afterwards  had  a  second 
son  named  Thomas ;  William  Browne  died  without 
issue  male ;  and  the  question  was,  what  estate  Thomas 
Bro^vne  took  under  the  will. 

The  Court  of  King's  Bench  was  of  opinion,  that 
Thomas  Browne  took  an  estate  tail.  A  writ  of  error 
was  brought  in  the  House  of  Lords ;  and  the  following 
question  was  put  to  the  Judges : — "  Whether  Thomas, 
the  second  son  of  Reginald  Browne,  took  any  and  what 
estate,  under  the  will  of  JoshuaBrowne."  Whereupon  the 
Lord  Ch.  B.  delivered  their  unanimous  opinion — That 
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"  Thomas  the  second  son  of  Reginald  Browne  took  an 
estate  tail  under  the  will  of  Joshua  Browne."  Whereupon 
the  judgment  of  the  Court  of  King's  Bench  was  affirmed. 

35.  Incases  where  a  perpetuity  is  attempted  there  But  the  con- 
is  a  material  difference  between  a  deed  and  a  will;  for  be"4'Jrer 
in  the  case  of  a  deed  all  the  limitations  are  totally  void; 

but  in  the  case  of  a  will,  the  courts  do  not,  if  they  can 
possibly  avoid  it,  construe  the  devise  to  be  utterly  void, 
but  expound  the  will  in  such  a  manner  as  to  carry  the 
testator's  intention-  into  effect,  as  far  as  the  rules  re- 
specting perpetuities  will  allow ;  which  is  called  a  con- 
struction cjj  pres. 

36.  A  person  devised  his  estate  to  the  Drapers'  Com-  Humberstmi  v. 

T    ,1      •  '       1  •    1  ,^  Humberston, 

pany  and  tnen*  successors,  m  trust  to  convey  the  same  1p.wm3.332. 
to  his  godson  M.  H.  for  life,  and  upon  the  death  of  the 
said  M.  H.,  to  his  first  son  for  life ;  and  so  to  the 
first  son  of  that  son  for  life,  &c. ;  and  if  no  issue  male 
of  the  first  son,  then  to  the  second  son  of  the  said  M.  H. 
for  life,  and  so  to  his  first  son,  &c.     On  a  bill  brought 
for  an  execution  of  the  trusts  of  this  will.  Lord  Cowper 
said,  though  an  attempt  to  make  a  perpetuity  for  suc- 
cessive lives  be  vain,  yet  so  far  as  is  consistent  with  the 
rules  of  law,  it  ought  to  be  complied  with :  and  there- 
fore let  all  the  sons  of  these  Humberstons  that  are 
already  born,  take  estates  for  their  lives  ;  but  where  the  vide  pitt  v. 
limitation  is  to  the  first  son  unborn,  there  the  limita-  ^3^0°."^  51 
tion  to  such  unborn  son  shall  be  in  tail  male. 

37.  In  a  modern  case,  where  there  was  a  devise  of  SomerviUe  v. 
land  to  trustees  in  fee,  in  trust  for  A.  an  infant,  for  99  6TermR!2i3. 
years,  if  he  should  so  long  live  ;  and  after  that  term  to 

to  his  first,  second,  third,  and  other  sons,  and  the  issue 
male  of  their  bodies,  for  the  like  term  of  99  years,  as 
they  should  be  in  seniority  of  birth.     The  Judg^es  of  Beard  v. 

WestCOt    dtltC 

the  Court  of  K.  B.  certified  that  the  devise  to  the  first  ^  23.    ' 
unborn  son  of  A.  was  good  ;  but  the  subsequent  limi- 
tations were  void. 

38.  So  where  there  is  a  proviso  in  a  will,  of  which 
the  effect  would  be  to  prevent  a  power  of  alienation  for 
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a  longer  time  than  the  law  allows,  such  proviso  will  be 
deemed  void,  and  the  rest  of  the  will  good. 
Lade  V.  39.  Sir  John  Lade  devised  certain  lands  to  trustees 

3Burr/i4i6.  and  tlicir  heirs,  to  the  use  of  his  cousin  John  Inskip  for 
AmKVs.^^^'  lif^j  remainder  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  the  use  of  the  trustees  and  their 
heirs,  during  the  life  of  Ann  Nutt,  in  trust  to  apply  the 
rents  and  profits  for  the  benefit  of  such  of  her  sons,  or 
such  other  person,  as  for  the  time  being  should  be  in 
esse,  and  would  be  the  next  tenant  for  life,  or  in  tail, 
by  virtue  of  the  limitations  in  his  will,  in  case  Ann  Nutt 
Avere  dead ;  and  from  and  after  her  decease,  then  to  the 
use  of  her  first  and  other  sons  successively  in  tail:  pro- 
vided that  during  the  time  the  said  John  Inskip  should 
be  under  the  age  of  26,  and  so  often,  and  during  such 
time  as  the  person  who  for  the  time  being  would,  by 
virtue  of  the  said  will,  have  been  entitled  in  possession 
to  the  devised  premises,  as  tenant  for  life,  or  tenant  in 
tail,  should  be  under  the  age  of  26  years,  the  trustees 
and  their  heirs  should  and  might  enter  on  the  premises, 
and  take  the  rents  and  profits,  and  apply  them  to  the 
following  uses,  viz.  to  allow  to  such  persons  certain  an- 
nual sums  till  they  attain  the  age  of  26,  and  to  lay  out 
the  residue  in  the  purchase  of  lands,  to  be  settled  as  the 
estate  devised. 

John  Inskip  died,  leaving  his  wife  ensieut  with  a  son, 
who,  while  an  infant,  exhibited  his  bill  in  Chancery, 
praying  to  be  let  into  possession  of  the  estate,  when  he 
should  arrive  at  the  age  of  21.  Lord  Henley  directed 
a  case  to  be  sent  to  the  Court  of  K.  B.  for  their  opinion 
on  this  question : — Whether  Rose  Fuller,  the  heir  of 
the  surviving  trustee,  did,  upon  the  birth  of  the  plain- 
tiff, take  any  and  what  estate  in  the  devised  premises 
by  virtue  of  the  said  proviso. 

It  was  contended  that  no  estate  vested  in  the  trus- 
tees, the  proviso  being  void ;  whether  it  meant  to  vest 
a  determinable  fee  in  the  trustees,  or  a  mere  chattel 
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interest :  because  in  the  first  case  it  tended  to  a  perpe- 
tuity, by  taking  away  the  power  of  alienation  five  years 
lono-er  than  the  policy  of  the  law  admitted;  in  the  latter 
case,  it  had  the  same  inconvenience,  and  was  in  dero- 
gation of  the  legal  powers  of  tenant  in  tail. 

The  Court  of  K.  B.  appears  to  have  been  of  this  opi- 
nion, for  they  certified  that  Rose  Fuller  did  not  take 
any  estate  in  the  premises  devised,  by  virtue  of  the  pro- 
viso in  the  will  of  the  said  testator.* 

40.  It  has  been  always  held  that  no  averment  can  be  no  avermen 
admitted  to  explain  a  devise,  as  the  construction  of  it  puTtl'dtvises!^' 
must  be  collected  from  the  words  of  the  will;  for  it  5rJ"%^"^°' 
would  be  full  of  ffreat  inconvenience  that  none  should  pio^^^.  345. 

.^  .  1  Mod.  310. 

know,  by  the  written  words  of  the  vnW,  what  construc- 
tion to  make,  or  advice  to  give,  but  it  should  be  con- 
trolled by  collateral  averments,  out  of  the  will.  And 
this  doctrine  was  fully  established  by  the  statute  of 
frauds. 

41.  Papers  and  writinsfs  were  offered  in  evidence,  to  Bertie  v. 

,  .  ,  ,        .  •  c  Faulkland, 

prove  what  was  said  to  be  the  intention  or  a  testator.  1  saik.  231. 
But  it  was  decreed  that  they  should  not  influence  the 
construction  of  a  will  in  writing ;  for  that  would  be  to 
make  them  part  of  the  will  itself.  And  it  is  expressly 
required  by  the  statute  of  frauds,  that  every  part  of  a 
will  shall  be  in  writing. 

42.  The  deposition  of  a  person  who  prepared  a  will  5''°"s^^°"  ""• 
was  offered  to  be  read,  to  prove  the  declarations  of  the  Tit.  7.  c.  3. 
testator,  at  the  time  he  gave  the  instructions  for  his  will, 
respecting  his  intention  of  giving  his  wife  the  several 
devises  and  bequests  mentioned  in  the  will,  over  and 

above  her  jointure :  but  Lord  Bathurst  would  not  suffer  8  Ves.  22. 
such  evidence  to  be  read. 

43.  In  the  case  of  an  amhiguitas  latens,  an  averment.  Unless  there 
supported  by  parol  evidence,  is  admissible,  to  explain  guky."'  ''"^" 
such  ambiguity.     If  therefore  a  testator  having  two  jReJres.r 

Hob.  32.  " 

The  doctrine  of  perpetuities  will  be  more  fully  considered  in  the 
chapters  respecting  Executory  Devises. 
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sons  of  the  name  of  John,  devises  generally  to  his  son 
John,  there  parol  evidence  will  be  admitted  to  prove 
which  John  the  testator  meant. 

44.  A  person  being  seised  in  fee,  as  heir  of  his  mo- 
ther's mother,  devised  the  lands  to  trustees  in  fee,  in 
trust  to  pay  annuities ;  and  the  residue  to  go  to  the 
testator's  right  heirs,  of  his  mother's  side,  for  ever. 
The  testator  had  two  heirs  of  his  mother's  side,  one 
who  was  heir  of  the  mother  s  father,  and  the  other,  heir 
of  the  mother  s  mother.  Parol  evidence  was  admitted 
to  prove  that  the  testator,  when  he  made  his  will,  de- 
clared that  the  heir  of  his  mother's  mother  should  have 
his  estate,  because  it  came  from  thence. 

45.  Parol  evidence  has  also  been  admitted  to  clear 
up  a  mistake  in  the  description  of  a  devisee.  And  Sir 
J.  Strange,  M.  R.  has  said  that  in  no  instance  parol  evi- 
dence should  be  admitted  in  contradiction  to  the  words 
of  a  will ;  but  if  the  words  were  doubtful  and  ambigu- 
ous, and  unless  some  reasonable  light  were  let  in  to 
determine  that,  the  will  would  fall  to  the  ground ;  any 
thing  to  explain,  not  to  contradict  the  will,  was  always 
admitted. 

46.  George  Evans  devised  to  his  grand-daughter, 
Mary  Thomas  of  Llechlloyd,  in  Merthyr  parish,  the 
reversion  of  a  house.  At  the  time  of  his  death  the  de- 
visor had  a  grand-daughter  of  the  name  of  Elenor 
Evans,  who  lived  at  Llechlloyd  in  Merthyr  parish  ;  and 
a  great  grand-daughter,  Mary  Thomas,  an  infant  of  two 
years,  being  the  only  person  of  that  name  in  the  family; 
but  it  appeared  that  she  lived  at  Green  Castle  in  the 
parish  of  Llangain,  four  miles  from  Merthyr  parish  ;  in 
which  latter  parish  she  had  never  been  in  her  life. 

At  the  trial  the  plaintiff's  counsel  proposed  giving 
parol  evidence  to  show  a  mistake  in  the  name  of  the 
devisee ;  that  when  the  will  was  read  over  to  the  de- 
visor by  Philips,  tlic  person  who  drew  it,  and  who  was 
dead,  the  devisor  said  there  was  a  mistake  in  the  name 
of  the  woman  to  whom  the  house  was  given;   that 
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Philips  then  said  he  would  rectify  it ;  but  the  devisor 
answered,  there  was  no  occasion,  as  the  place  of  abode 
and  the  parish  would  be  sufficient.  To  this  evidence 
the  defendant's  counsel  objected,  contending  that  there 
was  not  that  amhigu'itas  latens  which  authorized  the 
receiving  of  parol  evidence.  That  if  the  doubt  had 
arisen  from  there  being  two  persons  of  the  name  of 
Mary  Thomas,  parol  evidence  might  be  admitted,  to 
explain  which  of  them  was  meant ;  but  here  the  inac- 
curacy of  the  description  was  not  such  as  to  raise  a  suf- 
ficient degree  of  doubt  to  let  in  the  parol  evidence,  for 
grand-daughter  would  properly  enough  signify  great 
grand-daughter ;  and  the  mistake  of  the  residence  was 
only  in  a  matter  of  description,  which  was  perpetually 
varying,  and  could  not  raise  any  doubt,  where  a  name, 
not  applicable  to  any  other  than  the  defendant,  was 
used  ;  which  was  a  circumstance  of  the  greatest  weight 
in  these  cases. 

Mr.  Justice  Lawrence  received  the  evidence,  subject 
to  the  opinion  of  the  Court  on  its  admissibility,  in 
case  the  jury  should  be  of  opinion  that  the  name  Mary 
Thomas  had,  by  mistake,  been  inserted,  instead  of 
Elenor  Evans. 

The  defendant's  counsel  then  offered  evidence  of  de- 
clarations made  by  the  devisor  at  other  times,  previous 
to  the  making  of  his  will,  expressive  of  his  regard  for 
his  great  grand- daughter  the  defendant,  and  of  his  in- 
tention of  giving  her  the  house  in  question.  This  was 
rejected  by  the  Judge,  who  was  of  opinion  that  nothing 
dehors  the  will  could  be  received  to  show  the  intention 
of  the  devisor ;  which  could  only  be  collected  from  the 
words  of  the  will  itself,  after  the  removal  of  any  latent 
ambiguity  there  might  be  in  the  description  of  persons, 
or  other  terms  used  in  the  will. 

The  jury  found  for  the  heir  at  law,  on  the  ground 
that  the  will  was  void  for  uncertainty.  Upon  a  motion 
for  a  new  trial.  Lord  Kenyon  said,  that  as  there  were  two 
parts  of  the  description,  not  answering  to  Mary  Thomas, 
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who  was  named  in  the  will,  the  Court  was  left  to  con- 
jecture ^yho  was  meant  by  the  devisor:  but  the  law 
would  not  allow  an  heir  at  law  to  be  disinherited  by 
conjecture.  With  regard  to  the  other  question,  re- 
specting rejection  of  evidence,  the  learned  Judge  did 
right  in  rejecting  it ;  the  supposed  declarations  having 
been  made  by  the  testator  long  before  the  will  was 
made  ;  though  had  they  been  made  at  the  time  of  mak- 
ing the  will,  he  should  have  thought  them  admissible 
in  evidence. 

47.  Where  parol  evidence  is  admitted  to  explain  a 
will,  it  may  be  encountered  by  parol  evidence. 

48.  On  a  motion  for  a  new  trial,  in  ejectment, 
wherein  the  lessor  of  the  plaintiff  was  heir  at  law,  and 
the  defendant's  title  arose  upon  a  will,  which  devised 
the  premises  to  John  Cluer  of  Calcot,  under  whom  the 
defendant  claimed.  The  plaintiff  gave  evidence,  that 
at  the  time  of  making  the  will,  there  were  two  John 
Cluers,  father  and  son,  and  that  therefore  the  devise 
was  to  the  father,  who  died  before  the  testatrix,  and  so 
the  devise  was  lapsed  and  void.  Upon  which  the  de- 
fendant offered  to  prove  by  parol  evidence  that  the  tes » 
tatrix  intended  to  leave  it  to  John  Cluer  the  son.  But 
the  Judge  would  not  suffer  it ;  and  a  verdict  was  found 
for  the  plaintiff.  Per  totam  curiam,  the  Court  was  mis- 
taken ;  the  objection  arose  from  parol  evidence,  and 
ought  to  be  encountered  by  the  same. 
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CHAP.  X. 

Construction — IFhat   Woi^ds  create  a  Devise,  and 
describe  the  Devisees,  and  the  Things'  devised. 


2.  What  Words  create  a  Devise. 
7.  Words  of  Advice  or  Desire 
do  not  create  a  Devise. 
14.  But  sometimes  raise  a  Trust. 
18.  Devises  by  Implication. 
23.  What  Words  necessary  to  de- 
scribe the  Devisees. 
30.  The  Word  Heir. 
42.   The  Word  Issue. 
45.   The    Words  Sons,    Children, 
Relations,  8fc. 

53.  The  Words  House  or  Family. 

54.  What  Words  necessary  to  de- 
scribe the  Things  devised. 

55.  Lands,  Tenements,  and  Here- 

ditainents. 
59.  Messuage  and  House. 


m.  The  Word  Estate. 

66.  All  my  Rents. 

68.  All  I  am  Worth. 

70.  The  Word  Legacy. 

72.  Residue     or    Remainder^    of 

Estate. 
SO.  Effect  of  additional  Words. 
87.  Words  applied  against  their 

technical  Meaning. 
90.  General    Words    confined   to 

Freeholds. 
104.  What  Words    necessary    to 

pass  Reversions. 
119.  And    Mortgages    or    Lands 

held  in  Trust. 

128.  A7id  Equities  of  Redemption. 

129,  And  Copyholds. 


Section  1. 

Having  stated  the  general  rules  by  which  devises  are 
construed,  it  will  now  be  necessary  to  enquire,  i.  What 
words  are  necessary  to  create  a  devise,  ii.  What  words 
are  necessary  to  describe  the  devisees,  in.  What  words 
are  necessary  to  describe  the  property  intended  to  be 
devised.  And  iv.  What  words  are  necessary  to  denote 
the  quantity  and  nature  of  the  estate  intended  to  be 
devised. 

2.  With  respect  to  the  words  necessary  to  create  a  what  words 
devise,  the  proper  and  technical  words  are,  give  and  "eate  a  devise. 
devise;  but  any  other  words  which  sufficiently  show 
the  intention  of  the  testator  to  dispose  of  all,  or  any 
part  of  his  lands  or  real  estate,  will  be  sufficient  for  that 
purpose. 
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Bro.  Ab.  3.  A  person  having  conveyed  his  estate  to  feoffees, 

ev  se,  p .    .   ^^  j^.^  ^^^^  ^^^^  before  the  statute  of  uses,  made  his  will 

after  that  statute,  and  a,lso  after  the  statute  of  wills,  by 
which  he  willed  that  his  feoffees  should  make  an  estate 
to  W.  N.  and  the  heirs  of  his  body.  This  was  adjudged 
to  be  a  good  devise  of  an  estate  tail  to  W.  N.,  the  in- 
tention being  clear. 
Hodgkinson  4.  j^,  sciscd  of  lauds  in  fee,  and  having  issue  two 

1  Ld.  Raym.     SOUS,  B.  and  C,  devised  several  estates  to  B.  his  eldest 
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son ;  and  directed  that  B.  should  renounce  all  his  right 
in  Blackacre,  of  which  the  devisor  was  then  seised, 
to  C.  This  was  adjudged  to  amount  to  a  devise  to  C. 
in  fee. 

Trent  V.  Trent,  5.  A  pcrson,  after  giving  by  his  will  an  annuity  of 
200/.  a  year  to  his  wife,  and  6,000/.  to  each  of  his 
younger  children,  his  just  debts  being  first  paid;  ap- 
pointed three  persons  "  as  trustees  of  inheritance  for 
the  execution  hereof."  The  question  was,  whether  the 
trustees  took  any  estate  in  the  testator  s  real  property, 
so  as  to  render  the  same  chargeable  with  the  annuity 
and  legacies.  The  Judges  of  the  Court  of  Common 
Pleas  certified  that  the  trustees  took  no  interest  in  the 
real  estates.  Lord  Eldon  being  dissatisfied  with  this 
certificate,  directed  a  case  to  the  Court  of  King's  Bench, 
who  certified  that  the  trustees  did  take  an  estate.  Lord 
Eldon  confirmed  the  opinion  of  the  Court  of  King's 
Bench,  and  observed,  it  was  a  material  fact,  that  the 
testator  must  have  known,  w^hen  he  made  his  will,  that 
his  personal  estate  was  insufficient  to  answer  its  pur- 
poses. 

This  decree  was  affirmed  by  the  House  of  Lords. 

Wright  V.  (5.  A  mere  recital  in  a  w  ill  does  not  operate  as  a  de- 

Wyvell,  .  1  1      • 

2  Vent.  56.  visc ;  and  therefore  in  a  case  where  a  person  bemg 
HammOTd,  tenant  for  life,  remainder  to  his  wife  for  life,  remainder 
1  Com.  K.  232.  ^^  j^j^  ^^^^  xv^\\t  heirs  ;  made  his  will,  in  which  he  said, 

'•'  My  lands  by  Woolwich  my  wife  is  to  enjoy  for  her 
life ;  after  her  death,  of  right  it  goeth  to  my  daughter 
Elizabeth  for  ever,  provided  she  hath  heirs."     It  was 
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determined  that  nothing  was  devised  to  Elizabeth ;  for 
the  will  did  not  give  her  any  estate,  but  only  recited 
that  it  was  to  go  to  her. 

7.  Words  of  advice,  recommendation,  or  desire,  do  Words  of  advice 
not  create  a  devise  ;  nor  will  they  even  operate  so  as  to  create' a^devke! 
raise  a  trust  in  equity,  unless  the  property  is  certain, 

and  the  persons  to  whom  it  is  given  clfearly  described ; 
and  even  in  that  case  such  words  are  not  in  general 
deemed  imperative  or  legatary,  where  they  are  incon- 
sistent with  the  antecedent  right  or  interest  de\ised  to 
that  person  to  whom  they  are  addressed ;  for  in  such 
cases  the  subject  matter  of  the  recommendation  having 
been  once  absolutely  devised  away,  it  cannot  be  pre- 
sumed that  the  testator  intended  to  use  the  subsequent 
words  of  recommendation  in  a  legatary  sense,  which 
would  be  to  construe  his  will  as  inconsistent  with  itself, 
in  one  and  the  same  sentence. 

8.  A  person  gave  all  his  estate  to  his  wife;  and  then  Palmer  v. 
said,  "  I  desire  and  request  my  said  wife  to  give  all  her  8  vhuAb.289. 
estate,  which  she  shall  have  at  the  time  of  her  death,  to 

her  and  my  nearest  relations,  equally  among  them." 

Lord  Harcourt  said,  the  words  of  the  will  being  so 
general,  both  with  respect  to  the  money,  and  the  per- 
sons to  take  it,  did  not  amount  to  a  devise ;  but  was 
only  a  recommendation  to  the  wife,  to  make  such  a  dis- 
position. But  if  he  had  desired  that  she  should  have 
given  to  a  particular  person,  it  would  have  been  a  good 
devise,  and  a  trust. 

9.  Lady  Bland  devised  her  manor  of  Withington,  Bland  v. 
subject  to  her  debts  and  charges,  to  her  son  Sir  John  Hiri745. 
Bland,  his  heirs,  executors,  administrators,  and  assigns  ^^^'  ^^^' 
for  ever;  and  did  thereby  earnestly  request  her  said 

son,  that  in  case  of  failure  of  issue  of  his  body,  he  would 
some  time  in  his  lifetime,  either  by  will,  or  any  other 
writing,  convey  and  settle  the  said  real  estate  so  de- 
vised by  her  to  him,  or  so  much  thereof  as  he  should 
stand  seised  of  at  the  time  of  his  death,  so  and  in  such 
manner  as  that  after  failure  of  issue  of  his  body,  the 
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same  might  come  to  be  enjoyed  by  her  daughter,  and 
the  heirs  of  her  body ;  with  several  remainders  over. 

Sir  J.  Bland  disposed  of  the  manor  of  Withington  by 
his  will. 

Lord  Hardwicke  said,  that  in  law,  Sir  John  Bland 
clearly  had  a  power  of  disposing ;  the  devise  being  to 
him  and  his  heirs,  not  subject  to  any  trust :  but  whether 
he  had  such  an  estate  in  equity  was  the  doubt ;  which 
depended  upon  the  request  in  Lady  Bland's  will,  whether 
imperative  or  not ;  for  if  it  was  the  former.  Sir  J.  Bland 
must  then  be  considered  as  a  trustee  for  the  uses  in  the 
Avill.  In  order  to  make  such  construction,  the  party 
must  declare  his  will,  and  not  leave  it  purely  to  the 
option  of  the  devisee,  whether  he  will  or  will  not  give 
the  estate.  There  had  been  many  eases  in  the  Court 
of  Chancery  where  clauses  directory  had  been  taken 
for  a  disposition ;  as  in  those  of  Mason  v.  Limbery,  and 

Infra,  §  la.  Masscy  V.  Sherman,  where  there  were  the  words  trust 
and  conjidence.  But  as  it  was  so  in  some  instances,  it 
might  be  otherwise  in  others ;  and  the  request  to  be 
complied  with  barely  at  the  devisee's  discretion.  In  the 
present  case  he  thought  Lady  Bland  did  not  mean  her 
request  to  her  son  as  imperative,  but  discretionary ;  for 
he  was  not  desired  to  settle  any  part  of  the  lands,  but 
might  sell  the  whole  if  he  pleased ;  and  this  was  a  bare 
request,  not  obligatory,  but  subject  to  his  judgment,  as 
to  such  parts  as  he  should  die  seised  of.  He  might  have 
have  sold  them  for  a  valuable  consideration,  might  have 
advanced  a  son  or  daughter  in  marriage  with  them,  or 
put  them  to  any  other  use  he  should  think  fit.  It  was 
said  that  the  debts  and  charges  to  which  the  lands  were 
liable,  answered  the  doubt  arising  from  the  words  so 
much.  But  the  payment  of  debts  and  legacies,  had  no 
sort  of  connexion  with,  and  bore  no  relation  to,  the 
time  of  his  death ;  which  was  the  only  point  of  time 
to  which  the  request  related.     And  this  brought  it  very 

Fitzg.  314.  near  to  the  case  of  the  Attorney  General  v.  Hall,  before 
Lord  King ;  where  it  was  held  that  the  absolute  pro- 
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perty  vested  in  the  son,  and  that  he  might  dispose  of  it. 
Here  it  was  not  a  bare  power,  but  the  fee  itself  that 
was  given ;  and  his  pov/er  of  disposing  was  not  colla- 
teral, but  flowed  from  the  nature  of  the  estate  given 
him.  He  was  therefore  of  this  opinion  upon  the  pen- 
ning of  the  will,  by  which  he  did  not  mean  to  contra- 
dict former  cases,  wherein  there  was  a  desire  to  settle 
a  particular  thing ;  here  being  no  such  desire,  either  as 
to  any  particular  part,  or  the  whole,  but  all  absolutely 
left  in  Sir  J.  Bland's  power,  to  dispose  of  or  not,  as  he 
should  think  fit. 

10.  Sir  E.  CunlifFe  devised  certain  sugar-houses  and  Cuniiffev. 
stock  in  trade  to  his  son  Sir  E.  Cunliffe  the  plaintiffs  c,"ed'Sec.  in 
brother;  nevertheless,  in  case  Sir  E.  Cunliffe  should  <^ha, 2oi.n. 
die  without  a  son,  he  recormnended  it  to  him  to  give 

and  devise  the  said  premises  to  the  plaintiff.  It  was 
held  by  the  Lords  Commissioners,  Aston  and  Smythe, 
that  the  word  recommend  was  not  sufficient  to  raise  a 
trust  in  favour  of  the  plaintiff. 

1 1 .  A  testatrix  gave  her  fortune  to  A. ;  and  if  he  Le  Maitre  v. 
should  die  without  issue,  she  recommended  it  to  him  to  cheTSec.  in 
do  justice  to  B.  and  her  children,  if  she  should  think  ^ha.  20i.n. 
them  worthy  of  it.     But  if  any  unforeseen  accident 
should  make  the  whole,  or  any  part,  acceptable  or  ser- 
viceable to  him,  he  might  dispose  of  it,  if  he  should 

think  fit.     It  was  held  to  be  no  trust. 

12.  R.  Harland  being  seised  in  fee  of  the  manor  of  HariandV. 
Sutton,  devised  it  to  his  eldest  son  Philip  for  life,  with  i  bS  Rep. 
remainder  to  his  first  and   other  sons    in  tail  male.  ^^^' 
Philip  entered  upon  this  estate ;  and  being  possessed 

of  leasehold  estates  in  Sutton,  some  for  lives,  and  others 
for  years,  by  his  will  gave  his  leasehold  estate  for  lives 
to  the  trustees  of  his  father's  will,  to  the  same  uses  to 
which  the  lands  debased  by  the  father's  will  were 
limited,  so  far  as  by  law  he  could.  And  then  followed 
this  clause, — "  All  my  other  leasehold  estates  in  the  pa- 
rish or  township  of  Sutton,  I  give  to  my  brother  J.  Har- 
land for  ever,  hoping  he  will  contmue  them  in  the  family." 
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Massey  v. 
Sherman, 
Arab,  520. 


Bute  r. 
Stuart, 
1  Bro.  Pari. 
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Lord  Thurlow  held,  that  the  will  in  this  instance  did 
not  import  a  devise,  as  the  words  did  not  clearly  de- 
monstrate an  object. 

13.  The  words,  "  not  doubting  but  that  she  (the 
devisee)  Avill  dispose  of  what  shall  be  left  at  her  death 
to  our  two  grand-children,"  were  decreed  not  to  amount 
to  a  devise. 

14.  Notwithstanding  the  authority  of  the  preceding 
determinations,  there  are  some  cases  in  which  words 
of  desire  and  request  have  been  held  to  be  imperative 
and  legatory,  and  consequently  to  create  a  trust ;  but 
that  was  only  where  the  property  was  certain,  and  the 
objects  of  the  testator's  bounty  clearly  pointed  out. 

15.  A  person  devised  a  copyhold  to  his  wife  in  fee  ; 
adding  these  words,  "  not  doubting  but  that  my  wife 
will  dispose  of  the  same  to  and  amongst  my  children, 
as  she  shall  please."  This  was  held  by  Lord  Hard- 
wicke  to  be  a  trust  for  the  children,  as  she  should 
appoint. 

16.  E.  Wortley  devised  his  coaleries  and  coal  mines 
to  trustees,  their  heirs,  executors,  administrators  and 
assigns,  upon  trust  to  convey  and  dispose  of  the  same 
in  such  manner  as  his  daughter,  whether  sole  or  covert, 
should  direct  or  appoint  by  any  writing  or  writings 
under  her  hand  and  seal.  And  in  a  subsequent  part  of 
the  will  the  testator  declared,  that  although  his  mean- 
ing was  to  give  his  said  daughter  the  absolute  disposal 
of  the  said  collieries,  to  prevent  the  expence  and  trouble 
that  must  attend  the  management  of  affairs  of  such  a 
nature  under  the  direction  of  the  Court  of  Chancery, 
he  requested  his  said  daughter  to  direct  the  money 
arising  therefrom  to  be  applied  in  such  manner  as  he 
had  directed  the  same  in  default  of  her  direction  and 
appointment. 

A  question  having  arisen  on  the  construction  of  this 
will,  whether  Lady  Bute  had  an  absolute  power  of  dis- 
posing of  the  coaleries,  Lord  Henley  declared  that  the 
testator  did  not  intend  to  empower  Lady  Bute  to  direct 
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the  trustees  to  dispose  of  the  premises  for  her  absolute 
benefit,  or  without  consideration ;  but  that  he  intended 
only  to  give  her  a  power  to  have  the  same  sold,  and  that 
the  money  arising  therefrom  should  be  applied  to  the 
purchase  of  lands,  in  the  same  manner  as  the  clear 
profits  of  the  premises,  in  case  she  had  made  no  ap- 
pointment. And  decreed  accordingly,  which  was  af- 
firmed by  the  House  of  Lords. 

17.  A  testator  devised  all  his  manors,  &c.  unto  his  wrigkv. 
mother  and  her  heirs  for  ever;  in  the  fullest  coniidence  i7V«.'255. 
that,  after  her  decease,  she  would  devise  the  property 

to  liis  family. 

It  was  decreed  by  Sir  W.  Grant,  M.  R.  that  the  words 
were  sufficient  to  raise  a  trust,  the  word  family,  in  a  de- 
vise of  real  property,  meaning  the  same  as  heir  at  law.* 

18.  The  Courts  have  in  some  instances  allowed  of  a  Devises  by  im- 
devise  by  implication,  where  it  has  been  very  apparent,  /  " 

in  order  to  support  and  effectuate  the  intention  of  the 
testator ;  but  in  cases  of  this  kind  the  implication  must 
be  a  plain,  and  not  merely  a  possible  or  probable  one ; 
for  the  title  of  the  heir  at  law  being  plain  and  obvious, 
no  words  in  a  will  ought  to  be  construed  in  such  a  Moonv, — , 
manner  as  to  defeat  it,  if  they  can  have  any  other  sig-  h'i."    ^^' 
nification.     And  Lord  Eldon  has  said — "  With  regard 
to  that  expression,  necessary  implication,  I  will  repeat  i  ves.  & 
what  I  have  before  stated  from  a  note  of  Lord  Hard-  Beames,46G. 
Avicke's  judgment  in  Coryton  v.  Hilliar,  that  in  con- 
struing a  will,  conjecture  must  not  be  taken  for  impli-  Ante, c 9. 
cation ;  but  necessary  implication  means,  not  natural 
necessity,  but  so  strong  a  probability  of  intention,  that 
an  intention  contrary  to  that  which  is  imputed  to  the 
testator  cannot  be  supposed." 


*  Vide  the  cases  of  Harding  v,  Glynn,  1  Atl<.  469.,  Nowlan  v.  Nel- 
ligan,  1  Bro.  Rep.  4S9.,  and  Peirson  v.  Garnett,  2  Bro.  Rep.  3S.-22G., 
which  relating  to  personal  property,  are  not  stated  here;  and  see  Forbes  v. 
Ball,  3  Mer.  437-,  and  several  authorities  there  referred  to.  In  Doe 
V.  Wrighte,  2  B.  &  A.  710.,  a  devise,  accompanied  with  a  desire  that 
the  devisee  would  convey  to  some  charitable  uses,  was  held  void. 
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19.  The  first  case  in  which  a  devise  by  implication 
was  allowed,  arose  in  13  Hen.  VII.  A  man  devised  his 
goods  to  his  wife,  and  that  after  her  decease  his  son  and 
heir  should  have  a  certain  house.  It  was  determined 
that  this  was  a  good  devise  of  the  house  to  the  wife  for 
life,  by  implication ;  for  by  the  express  words  of  the 
will,  the  heir  was  not  to  take  it  till  after  the  death  of 
the  wife ;  therefore,  if  she  did  not  take  it,  no  one  else 
could. 

20.  It  was  also  formerly  held,  that  a  devise  to  a 
stranger,  after  the  death  of  the  devisor's  wife,  would 
give  the  wife  an  estate  for  life  by  implication.  But  this 
determination  has  been  repeatedly  contradicted;  be- 
cause in  this  case  two  implications  arise,  the  one,  that 
the  testator  meant  his  lands  should  go  to  his  wife  ;  the 
other,  that  they  should  descend  to  his  heir :  and  there- 
fore the  implication  in  favour  of  the  wife  being  only  a 
possible,  and  not  a  necessary  one,  the  title  of  the  heir 
must  prevail.  Thus  where  a  person  devised  to  A.  and 
his  heirs,  after  the  death  of  the  devisor  and  his  wife. 

It  Avas  determined  that  the  wife  took  nothing,  but 
that  the  lands  should  descend  to  the  heir,  during  her  life. 

21.  A  copyholder  devised  underwoods  to  I.  S.  for 
twenty  years  after  the  death  of  his  wife,  to  raise  por- 
tions for  his  younger  children.  The  question  was, 
whether  the  wife  took  an  estate  for  life  by  implication  ? 

Lord  Nottingham  said,  where  such  a  devise  was  made 
to  the  heir,  there  indeed  an  estate  should  arise  to  the 
wife  by  implication;  but  where  it  was  devised  to  a 
stranger,  as  in  this  case,  there,  in  the  mean  time,  it 
should  descend  to  the  heir. 

22.  A  person  having  issue  a  son,  who  was  his  heir 
apparent,  and  two  daughters,  devised  in  these  words : 
"  If  it  happens  my  son  B.  and  my  two  daughters  to  die 
without  issue,  then  all  my  lands  shall  be  and  remain  to 
my  nephew  D.  and  his  heirs."  It  was  held,  i.  That  no 
express  estate  was  by  this  will  given  to  his  children. 
II.  That  they  did  not  take  any  estate  by  implication ; 
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because  then  it  must  either  be  a  joint  estate  for  life, 
with  several  inlieritances  in  tail,  or  several  estates  tail 
in  succession.  The  last  t  could  not  be,  because  it 
would  be  uncertain  who  should  take  first,  who  next,  &c. ; 
and  the  first  it  could  not  be,  because  the  heir  at  law  ^ 

shall  not  be  disinherited  without  a  plain  implication, 
which  in  this  case  there  was  not ;  for  it  was  only  a  de- 
signation and  appointment  of  the  time  when  the  land 
should  come  to  the  nephew ;  and  therefore  the  lands 
descended  to  the  heir  at  law. 

23.  With  respect  to  the  words  that  are  necessary  in  what  words 
a  will  to  describe  the  devisees,  any  words  that  are  suf-  describ?th'e 
ficient  to  denote  the  persons  meant  by  the  testator,  tu.' S.^'c.  20. 
and  to  distinguish  them  from  all  others,  operate  as  a  ^  '*^- 
good  description. 

24.  Thus  where  there  was  a  devise  to  Margaret,  the  Oyens  v. 
daughter  of  W.  K.  The  daughter's  name  was  Margery.  Fr'eem!  293. 
It  was  held  she  should  take  ;  quia  constat  de  persona. 

25.  A  person  devised  an  estate  to  William  Pitcairnc,  Pitcaime 
eldest  son  of  Charles  Pitcairnc  of  Twickenham ;  who  Finch,  103. 
had  an  eldest  son,  but  his  name  was  Andrew.     It  was  Huthwaite, 
decreed  that  Andrew  should  take.  1 1?;  ^  \^]'^- 

2  Moore,  304. 

26.  A  person  devised  all  his  lands  in  Kent  and  Sus-  Bate  v. 
sex  to  one  of  his  cousin  Nicholas  Amherst's  daughters,  TJRaym'.  82. 
that  should  marry  with  a  Norton,  within  fifteen  years. 

N.  Amherst  had  three  daughters,  one  of  whom  married 
with  a  Norton  within  the  fifteen  years.  This  was  ad- 
judged a  good  devise  to  her,  notwithstanding  the  un- 
certainty ;  and  that  the  law  would  supply  the  v/ords, 
who  shall j^r.s^  marry. 

27.  It  has  been  stated  that  a  bastard  may  be  a  de- 
visee, but  that  he  must,  for  that  purpose,  have  gained  a 
name  by  reputation,  in  order  that  the  devisor  may  de- 
scribe him. 

28.  A  person  devised  an  equal  share  of  his  estate  to  River's  cnse, 
his  two  sons,  James  and  Charles  Rivers.     Lord  Hard- 

■wicke  said,  the  question  was,  whether,  as  it  appeared 
that  James  and  Charles  were  two  illegitimate  children, 
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this  was  such  a  description  of  their  persons,  as  would 
entitle  them  to  take  under  the  will  ?  In  the  case  of  a 
devise,  any  thing  that  amounted  to  a  designatio  j)ersonc£ 
was  sufficient ;  and  though  in  strictness  they  were  not 
his  sons,  yet  if  they  had  acquired  that  name  by  reputa- 
tion, in  common  parlance,  they  were  to  be  considered 
as  such.  It  had  been  said,  the  testator  had  made  a 
mistake  in  their  names,  and  therefore  they  could  not 
take ;  but  the  law  was  otherwise ;  for  if  a  man  was 
mistaken  in  a  devise,  yet  if  the  person  was  clearly 
made  out  by  averment  to  be  the  person  meant,  and 
there  could  be  no  other  to  whom  it  might  be  applied, 
the  devise  to  him  was  good. 

29.  It  was  held  in  a  late  case,  that  under  a  devise  by 
a  married  man,  having  no  legitimate  children,  "  to  the 
children  which  I  may  have  by  A.,  and  living  at  my 
decease,"  natural  children  who  had  acquired  the  repu- 
tation of  being  his  children  by  her,  before  the  date  of 
the  will,  were  entitled,  as  upon  the  whole  will  intended, 
and  sufficiently  described. 

But  in  a  subsequent  case  Lord  Eldon  held,  that  under 
the  description  of  children  in  a  will,  illegitimate  chil- 
dren, existing  at  the  date  of  the  will,  were  not  entitled, 
unless  proved  by  the  will  itself  to  be  intended.  And 
that  evidence  could  be  received  only  for  the  pur- 
pose of  collecting  who  had  acquired  the  reputation  of 
children. 

30.  In  consequence  of  the  rule  of  law  that  nemo  est 
hcEres  viventis,  an  immediate  devise  to  the  heirs  of  a 
living  person  would  be  void.  But  a  devise  to  the  heir 
special  of  a  living  person  has  been  held  good,  where 
the  word  heir  has  been  qualified  by  the  words  "  now- 
living,"  or  some  other  words  or  circumstances  have  ap- 
peared in  the  will  to  manifest  the  testator  s  intention. 

31.  A  person  devised  to  a  trustee  and  his  heirs,  in 
trust  to  permit  Robert  Durdant  to  receive  the  rents 
during  his  life,  and  after  his  decease,  to  the  heirs  male 
of  the  body  of  the  said  Robert  Durdant  then  living. 
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It  was  adjudged  that  this  -was  a  vested  remainder  in. 
the  only  son  of  Robert  Durdant ;  the  words  heirs  male 
of  the  body  then  living,  being  a  sufficient  designation 
of  such  only  son,  as  much  as  if  it  had  been  to  his  heir 
apparent. 

32.  A  person  devised  the  remainder  of  all  his  estate  Darbisonv. 
to  the  heirs  male  of  the  body  of  his  aunt  Elizabeth  i  p.\vms.'22u. 
Long,  lawfully  begotten ;   and  gave  a  legacy  of  100/.  to 
Elizabeth  Long.     At  the  death  of  the  testator,  Eliza- 
beth Long  was  living ;  and  the  question  was,  whether 

her  eldest  son  could  take  under  this  devise.  It  was 
adjudged  by  the  Court  of  Exchequer  that  he  should 
take.  Upon  a  writ  of  error  in  the  Exchequer  Cham- 
ber, before  the  Ch.  Justices  Parker  and  Trevor,  this 
judgment  was  reversed. 

A  writ  of  error  was  brought  in  the  House  of  Lords,  3B,o.  Pari, 
where  the  judgment  in  the  Exchequer  Chamber  was 
reversed,  and  that  of  the  Court  of  Exchequer  affirmed ; 
upon  the  principle  that  the  word  heir  had  several  signi- 
fications. In  the  strictest  sense  it  signified  one  who 
succeeded  to  a  dead  ancestor ;  but  it  also  signified,  in 
a  more  general  sense,  an  heir  apparent,  which  supposed 
the  ancestor  to  be  living ;  and  in  this  latter  sense,  the 
word  heir  was  frequently  used  in  statutes,  law  books, 
and  records.  As  therefore  the  law  gave  several  senses 
to  this  word,  it  would  be  hard  in  this  case  to  expound 
it  in  the  most  strict  and  rigorous  sense,  which  would 
destroy  great  part  of  the  will ;  when  by  law  it  might 
have  another  sense,  which  would  support  the  whole 
will,  and  the  manifest  design  of  the  party. 

33.  A  person  devised  to  his  son  Richard  Brookinq-,  coodriht 

,  .      ,      .  ^      V.  White, 

his  heirs  male,  and  to  the  heirs  of  his  daughter  Mar-  2  Black.  Rep. 
garet  White,  jointly  and  equally,  to  hold  to  the  heirs 
male  of  Richard,  lawfully  begotten,  and  to  the  heirs  of 
Margaret,  jointly  and  equally,  and  their  heirs  and  as- 
signs for  ever.  It  was  resolved,  that  this  was  a  suffi- 
cient designation  of  the  person,  to  make  the  son  of 
Margaret  take  as  her  heir,  living  tlie  mother. 
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34.  Lands  were  devised  to  a  trustee,  to  receive  and 
pay  the  rents  and  profits  for  the  maintenance  of  the  de- 
visor's niece  Sarah^  and  the  issue  of  her  body,  begotten 
or  to  be  begotten,  during  the  natural  hfe  of  the  said 
Sarah ;  and  from  and  after  the  decease  of  his  niece 
Sarah,  then  upon  trust  for  the  use  of  the  heirs  of  the 
body  of  his  niece  Sarah,  lawfully  begotten  or  to  be  be- 
gotten, their  heirs  and  assigns  for  ever ;  without  any 
respect  to  be  had  or  made  in  regard  to  seniority  of  age 
or  priority  of  birth.  Sarah  had  a  son  and  two  daugh- 
ters. The  Court  said,  that  the  words,  "  without  any 
respect,  &c."  plainly  showed  an  intent  that  the  children 
of  Sarah  should  take  as  purchasers. 

35.  It  has  been  already  stated,  that  formerly,  where 
there  was  a  limitation  of  a  remainder  in  a  deed  to  an 
heir  special,  it  was  held  that  he  must  answer  both  parts 
of  the  description ;  but  that  this  doctrine  had  been 
altered  by  a  modern  decision.  In  the  case  of  a  devise, 
the  same  doctrine  was  held  for  a  long  time,  but  was 
denied  in  the  following  case. 

36.  A  person  devised  to  his  son  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male ;  and  for  want 
of  such  issue,  to  the  heirs  male  of  his  body  begotten. 
The  devisor  died,  leaving  a  grand-daughter,  the  daugh- 
ter of  his  eldest  son,  his  heir  at  lav/ ;  and  a  second  son, 
who  died  leaving  a  son.  Upon  a  case  sent  out  of  Chan- 
cery for  the  opinion  of  the  Court  of  King's  Bench,  the 
Judges  certified,  that"  an  estate  in  tail  male  passed  to 
the  grandson,  as  heir  male  of  the  body  of  the  devisor. 

37.  A  devise  to  the  heirs  male  of  the  devisor  only 
extends  to  the  heirs  male  of  his  body,  and  not  to  a  col- 
lateral heir ;  so  that  if  the  devisor  has  not  an  heir  male 
of  his  body,  the  devise  is  void. 

38.  A  person  devised  his  lands  to  his  grand-daughter, 
who  was  his  heir  at  law,  for  her  life  ;  remainder  to  his 
own  right  heirs  male,  for  ever ;  and  died  leaving  his 
grand-daughter  his  heir  at  law,  and  a  deceased  brother's 
son,  being  the  next  in  the  male  line. 
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Lord  Macclesfield  held  the  devise  void,  because  it 
was  to  the  heirs  male,  without  saying  of  any  body. 

This  cause  came  on  a^-ain  before  Lord  Hardwicke,  8  Vm.  Ab. 

.    .  317. 

who  directt^d  a  case  to  be  made  for  the  opinion  of  the 
Judges  of  the  Court  of  King's  Bench,  who  certified  that 
the  brother's  son  could  not  take  by  the  description  of 
right  heir  male  of  the  testator. 

39.  It  was  held  in  a  modern  case,  that  a  devise  to  the  Roe  v. 
right  heirs  of  husband  and  wife,  was  a  devise  to  such  i  xenn  r.  630. 
person  as  answered  the  description  of  heir  to  both, 
namel}^,  a  child  of  both  ;  husband  and  wife  being  con-  i  inst.  i87  a. 
sidered   in  law  as   but  one  person.      And  where   no 
preceding  estate  was  given  to  the  father  and  mother, 

such  child  should  take  as  a  purchaser. 

40.  It  was  held  in  a  case  in  9  Will.,  that  a  special  Bakerv.waii, 
heir,  though  he  was  not  heir  general,  might  take  by  185. '    ^^'"" 
purchase,  under  a  will,  if  the  devisor  expressly  exclude 

the  heir  general ;  but  a  devise  in  remainder  to  the 
right  heirs  of  the  testator  for  ever,  his  son  excepted, 
is  void. 

41.  C.  Ben  devised  to  the  eldest  son  of  his  son  all  Pugh  v. 
his  estates  for  life ;  and  for  want  of  heirs  in  him,  to  the  ^Brt.^pari. 
right  heirs  of  himself,  C.  Ben,  the  testator,  for  ever,  his  S:^-  ^^^t'  u  j. 

o  ^  '  '  '  '  Pearne  6th  edit. 

son  excepted ;  it  being  his  will  he  should  have  no  part  App.  573. 
of  his  estates,  cither  real  or  personal.  C.  Ben,  the  tes- 
tator, left  a  son  and  three  daughters.  On  a  question 
who  was  entitled  to  this  estate,  the  Court  of  King's 
Bench  determined  in  favour  of  the  daughters.  A  writ 
of  error  was  brought  in  the  House  of  Lords,  where  the 
Judges  were  unanimously  of  opinion,  that  no  person 
took  any  estate  under  this  will ;  whereupon  the  judg- 
ment of  the  Court  of  King's  Bench  was  reversed. 

42.  The  word  issue  is  a  sufficient  designatio  persona,  The  word  issue. 
or  description  of  a  devisee,  in  a  will ;  and  comprises 

both  children  and  grandchildren. 

43.  A  devise  was  made  to  the  issue  of  I.  S.  who  had  cookv.  cook, 
then  a  daughter  living,  and  afterwards  had  a  son  born. 

The  question  was,  who  should  take.     Lord  Cowper 
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said,  that  all  the  children  should  take,  and  even  grand- 
children, if  there  had  been  any :  and  although  the  de- 
vise was  to  the  issue  begotten,  that  made  no  difference  ; 
the  words  begotten,  and  to  be  begotten,  were  the  same, 
as  well  in  the  construction  of  wills,  as  settlements,  and 
take  in  all  the  issue  after  begotten  ;  and  though,  upon 
the  death  of  the  testator,  there  was  then  only  a  daughter 
born,  yet  upon  the  birth  of  another  child  the  estate 
should  open,  and  take  in  an  after-born  son. 

44.  In  a  case  which  has  been  already  stated,  it  was 
held  that  a  devise  to  the  issue  male  of  E.  Armyn  and 
his  heirs  for  ever  was  a  good  description  of  the  person, 
and  a  word  of  purchase. 

45.  The  words  sons,  children,  relations,  and  descend- 
ants, are  sufficient  to  describe  the  devisees  in  a  will ; 
provided  they  can  be  applied  with  certainty  to  persons 
answering  those  descriptions. 

46.  Lands  were  devised  to  the  first  son  of  A.  who 
was  not  heir  at  law  to  A.  his  father.  This  was  held  a 
good  description  of  the  second  son. 

47.  A  person  devised  to  his  son  Caleb  for  life,  and 
after  his  decease  to  the  first,  second,  third,  &c.  sons  of 
his  body  begotten.  Caleb  had  married  about  two 
months  before  the  date  of  the  xAW ;  he  had  a  son  who 
died  soon,  and  afterwards  had  another  son. 

Lord  Hardwicke  decreed,  that  the  second  son  should 
take  under  the  will,  as  first  son ;  for  these  words  were 
not  to  be  always  taken  strictly  in  the  sense  of  prlmoge- 
nitus,  or  first-born ;  but  in  the  sense  of  an  elder  son, 
senior,  or  7naximus  natus. 

48.  It  has  been  stated,  that  in  deeds,  as  the  word 
jirocreatis  extends  to  issue  born  after  the  execution  of 
the  deed,  so  the  word  procreandis  will  extend  to  issue 
born  before.  This  mode  of  construction  is  of  course 
extended  to  wills,  in  which  the  words  to  be  begotten, 
and  begotten,  have  the  same  sense ;  and  in  the  preced- 
ing case  Lord  Hardwicke  held  that  doctrine,  which  has 
been  confirmed  in  a  modern  case. 
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49.  A  person  devised  her  real  estate  to  trustees,  in  Jjg*^;^^""' 
trust  for  her  daughter  Martha,  with  a  proviso,  that  if  i  Ves.  335. 
she  died  before  '21,  or  marriage,  then  in  trust  to  con- 
vey all  the  residue  of  her  estate,  both  real  and  personal, 
unto  her  nearest  relation  of  the  name  of  Pyott ;  and 
to  his  or  her  heirs,  executors,  administrators,  and  as- 
signs.    The  daughter  died  under  age  and  unmarried. 

At  the  time  of  the  will,  and  death  of  the  testatrix, 
her  nearest  relations  of  the  name  of  Pyott  were  the 
plaintiff  Charles  Pyott,  and  his  sisters,  the  defendants, 
Ann  and  Blanche,  who  were  both  then  unmarried,  but 
were  married  at  the  time  of  Martha's  death.  They  had 
besides  these  another  sister,  Caroline,  who  had  been 
married  many  years  before  the  testatrix's  death,  and 
was  no  party  to  the  suit.  The  plaintiff  had  also  had 
an  elder  brother  John,  who  died  before  the  testatrix, 
but  left  issue  a  son,  Richard  Pyott,  who  survived  both 
the  testatrix  and  her  daughter,  and  was  heir  at  law  on 
the  part  of  the  mother  to  the  testatrix  ;  and  to  whom 
the  trustees,  after  the  daughter's  death,  conveyed  the 
estate  in  question.  This  Richard  Pyott  devised  the 
premises  to  trustees,  in  trust  for  the  defendant  Pyarea 
Pyott  his  wife,  and  E.  Wilmot.  The  plaintiff  by  his 
bill  claimed  the  testatrix's  estate,  as  the  nearest  rela- 
tion of  the  name  of  Pyott.  The  defendants  Ann  and 
Blanche,  the  plaintiff's  sisters,  insisted  that  they  were 
entitled  equally  with  the  plaintiff,  as  they  were  both 
unmarried,  and  of  the  name  of  Pyott,  at  the  time  of 
the  will,  and  death  of  the  testatrix.  And  the  defend- 
ant Pyarea  Pyott  and  E.  Wilmot,  who  stood  in  the 
place  of  Richard  Pyott  the  heir  at  law,  insisted  that 
either  he  was  the  person  meant  by  the  nearest  relation, 
or  else  that  the  devise  was  void  for  uncertainty ;  and 
so  the  premises  descended  to  him,  as  heir  to  the  tes- 
tatrix on  the  part  of  her  mother. 

Lord  Hardwickc  said,  the  first  question  was,  whether 
the  devise  was  absolutely  uncertain,  and  he  thought  it 
Avas  not.     It  was  said,  that  by  the  words  nearest  rela- 
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tioth  the  testatrix  meant  some  single  person ;  but  he 
was  of  opinion  that  the  word  relafion  here  was  to  be 
taken  as  tuvnen  coUectivum,  as  much  as  kindred  or  heir. 
Suppose  the  devise  had  been  to  her  nearest  kindred,  no 
doubt  that  it  would  ha\-e  taken  in  several  persons ; 
wills  and  acts  of  parliament.  Lord  Coke  tell  us,  were 
to  be  taken  according  to  common  parlance,  and  the 
word  relation  was  often  used  instead  of  kindred,  it 
beinsT  common  to  say.  such  an  one  has  a  numerous 
relation,  whereby  were  meant  many ;  and  it  was  good 
Enirlish.  But  the  present  case  differed  from  all  that 
had  been  cited,  because  the  personal  estate  was  in- 
volved in  the  same  devise  with  the  real,  and  had  this 
been  a  bequest  only  of  personal  estate,  all  those  who 
were  of  the  name  of  the  Pyotts  in  an  equal  degree, 
and  were  of  the  nearest  stock  to  the  testatrix,  would 
have  taken  by  virtue  of  the  statute  of  distributions :  and 
if  it  was  clear  who  should  take  the  personal  estate,  it 
naturally  inferred  whom  the  testatrix  meant  should 
take  the  real,  there  being  but  one  intent  as  to  both ; 
and  this  of  the  personal  was  a  proper  key  to  explain 
how  the  real  estate  was  intended  to  go. 

The  next  question  was.  who  was  to  take:  At  the 
time  of  making  the  will,  there  were  three  persons  in 
equal  degree  of  the  name  of  Pyott,  and  a  fourth  who 
had  been  so,  but  was  married  :  two  of  the  three  mar- 
ried before  the  happening  of  the  contingency,  upon 
which  they  were  to  take,  and  so  lost  their  name ; 
whence  it  was  insisted  by  the  plaintiff,  that  these,  not 
beine  of  the  name  when  the  contingency  happened, 
could  not  claim  with  him,  but  he  alone  was  entitled ; 
and  for  this  was  cited  Jobsons  case,  Cro.  Eliz.  576. 
He  was  not  well  satisfied  with  that  determination ;  for 
what  was  meant  was  a  description  of  the  person,  with- 
out any  resrard  to  the  continuation  of  the  name ;  and 
had  the  daughter  been  unmarried  at  the  devisor's  death, 
she  would  immediately  have  taken,  nor  could  her  sub- 
sequent marriage  make  her  lose  her  right ;  it  being  im- 
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a  description  of  such  as  he  intended  should  take, 
which  was  sufficiently  precise  and  certain ;  it  would 
be  unjust  to  confine  it  to  the  heirs  at  law,  because 
the  word  descendants  meant  all  those  who  proceeded 
from  his  body,  and  therefore  the  gTandchildren  of 
Francis  Ince  were  entitled  :  but  a  great  grandchild, 
being  born  after  the  will  made,  was  excluded  by  the 
words,  then  living  * 
Lei|h,  *  51.  Lord   Leigh   devised  his   estates   to   his  sister 

lo  Ves.  92.       jyjai-y  Lclgh,  in  strict  settlement ;  remainder   "  unto 
the  first  and  nearest  of  his  kindred,  being  male,    and 
of  his  name  and  blood,  that  should  be  living  at  the 
determination  of  the  several  estates  therein-before  de- 
vised, and  to  the  heirs  of  his  body  lawfully  begotten." 
It  was  held  by  Lord  Eldon,  in  conformity  to  the 
Denn.Basshaw,  opiuious    of   Mr.   Justicc  Lav/rcncc  and   Mr.  Baron 
512!™'^'^''    Thompson,   whom   he   had   called   to   his  assistance, 
that  a  person  claiming  under  this  limitation  must  be 
Doe  V.  of  the  name,  as  well  as  the  blood ;  and  tliat  the  qua- 

3  bT  A^.'i74.    lification  as  to  the  name  was  not  satisfied,  by  having 
the  name  taken  by  the  King's  licence,  previous  to  the 
determination  of  the  preceding  estates. 
Doe  V.  Over,         52.  A  pCiSou  dcviscd  all  his  freehold  estates  to  his 

1  Taunt.  213.  .^       ,       .  ,  ,  t  ,.  -,  -,  -,  , 

Wire  durmg  her  natural  lire  ;  and  at  her  decease  to  be 
equally  divided  amongst  the  relations  on  his  side.  It 
was  held,  that  all  those  should  take  who  would  be 
entitled  to  personal  estate  under  the  statute  of  dis- 
tributions, that  is,  first  cousins  ;  as  well  in  the  paternal 
as  in  the  maternal  line.  And  the  devise  spoke  at  the 
time  of  the  testator's  death,  not  at  the  time  of  framing 
the  devise ;  therefore  one  vvlio  was  related  in  equal 
degree  at  the  time  of  making  the  will,  having  died 
17VCS.255.  before  the  testator,  leaving  a  son,  the  son  was  held 
not  entitled  to  a  share,  as  a  relation.  * 

J  *  There  is  a  reference  in  the  above  case,  (1  Taunt.  266.)  and  also 
in  19  Ves.  301.  to  a  case  in  1/32,  decided  by  Sir  Joseph  Jekyll,  in 
which  it  is  stated  to  have  been  heldj  that,  under  a  limitation  to  the 
family  of  J.  S.,  the  real  estate  went  to  the  heir  at  law,  and  the  per- 
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53.  It  was  held  in  Queen  Elizabeth's  time,  that  a  Jiie  words; 

^  ^    _  ^  House  or 

devise  to  one  brother,  on  a  condition,  and  on  failure  to  Family 
remain  to  the  house,  should  be  construed  to  mean  to  chapman's 
the  most  worthy  in  blood  of  the  devisor's  family,  that  is  §3^*  ^^^^' 
to  say,  to  the  heir  at  law.     Lord  Hobart  has  assented  Hob.  Rep.  29. 
to   this   decision,  and  it  has   been   confirmed  in  two 
modern  cases,  one  of  which  has  been  already  stated.        Wright  v, 

•^  Atkyns,  ante 

54.  With   respect  to  the  words   that  are  necessary  §17,  Doe  v. 
to  describe  the  property  intended  to  be  devised  ;  as  and  sei.  ul  ' 
a  will  is  always  construed  in  the  most  favourable  man-  -^^at  words 
ner,  for  the  benefit  of  the  devisees,  the    same  accu-  ""^'f"'y^'' 

'  '  describe  the 

racy  is  not  required  in  the  description  of  those  things  Things  de- 
v/hich  are  intended  to  be  devised,  as  is  necessary  in  a 
deed ;  it  being  enough  if  the  words  denote,  with  suffi- 
cient certainty,  what  is  meant  to  be  given. 

55.  The  words  lands,  tenements,  and  hereditaments,  Lands, Tcne- 

.,,  •  n  i_  A       1   •  1  ments,  and 

Will  pass  every  species  or  property.     And  in  a  modern  Heredita- 
case  it   was  determined  that  money,   directed  to  be  ""^"*^. , 

•'  Kashleigh  v. 

laid  out  in   the  purchase  of  lands,  would  pass  by  the  Master, 
words   lands,  tenements,  and   hereditaments  whatso- 
ever and  wheresoever. 

56.  The  words,  all  my  lands,  are  sufficient  to  pass  Ji'^-  ^''^• 
a  house.     If,  however,  it  appears  not  to  have  been  the 
intention  of  a  testator  to  give  a  house  by  those  words, 

they  will  not  have  that  effect. 

57.  A  person  being  seised  of  a  house  in  Dale,  and 


sonal  estate  to  the  next  of  kin. — Search  was  made  for  this  case,  on 
the  discussion  of  the  late  case  of  Wright  v.  Atkyns. — The  case  is 
Gohling  V,  Rogers,  and  was  decided  at  the  Rolls  on  the  3d  July,  1/32. 
Samuel  Fitzall  devised  all  his  messuages,  &c.  in  the  county  of  Glou- 
cester and  elsewhere,  in  Great  Britain,  to  his  wife,  her  heirs  and  as- 
signs, and  all  the  residue  of  his  monies,  &c.,  and  all  other  his  real 
and  personal  estate,  he  devised  and  bequeathed  to  his  said  wife,  her 
lieirs,  executors,  &c.  But  his  will  was,  that  after  his  said  wife's 
decease,  his  own  family  should  have  equally  amongst  them  one  moiety 
of  his  said  residuary  estate.  Held  that  one  moiety  of  the  residuary 
personal  estate  belonged  to  his  next  of  kin,  and  that  the  wife  wa3 
entitled,  by  the  express  words  of  the  will,  to  the  real  estate  in  fee 
simple. 


Ewer  V, 
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476. 
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of  three  houses  and  certam  lands  m  Sale,  devised  his 
house  in  Dale  and  all  his  lands  in  Sale  to  B.  It  was 
resolved  that  the  houses  in  Sale  did  not  pass,  on  ac- 
count of  the  express  mention  of  the  house  in  Dale ; 
for,  expressumfacit  cessare  taciturn :  and  if  the  testator 
had  intended  to  devise  the  houses  in  Sale,  he  would 
have  mentioned  them,  as  well  as  he  did  the  house  in 
Dale. 

58.  One  Bishop  being  seised  of  divers  lands  called 
Hayes  Lands,  which  extended  into  two  vills.  Coke- 
field  and  Cranfield,  devised  all  his  lands  in  Cokefield 

.  .        .     ' 

called  Hayes  Lands,  to  his  youngest  son  and  his  heirs  ; 

and  in  another  part  of  his  will  he  devised,  that  if  his 

youngest  son  died  without  issue,  his  wife  should  have 

Hayes  Lands. 

The  question  was,  whether  the  wife   shoidd  have 

Hayes  Lands  in  Cranfield,  or  only  in  Cokefield.     And 

it  was  resolved  by  the  whole  Court,  that  she  should 

have  that  only  which  was  in  Cokefield,  because  there 

was   no   more    devised  to    the  youngest    son.      But 

Popham  said,  if  the  devise  had  been  to  the  eldest  son, 

and  that  if  he  died  without  issue,  his  wife  vshould  have 

Hayes  Lands,  there  peradventure  she  should  have  all ; 

because  the  eldest  son  had  all,  the  one  part  by  devise 

the  other  by  descent ;  and  she  should  have  all  which 

he  had. 

59.  A  devise  of  a  messuage  will  carry  with  it  the 
curtilage  and  garden  annexed  to  such  messuage,  even 
without  the  word  appurtenances  ;  for  they  constitute 
a  part  of  the  messuage.  It  was  formerly  held  that 
the  word  house  did  not,  in  a  will,  carry  the  garden  or 
curtilage  belonging  to  such  house,  without  the  word 
appurtenances.  But  this  doctrine  is  now  somewhat 
altered. 

60.  A.  being  tenant  for  years  of  a  house,  garden^ 
stables,  and  coal-pen,  occupied  by  him,  devised  in 
the  following  words  :  "  I  give  the  house  I  live  in  and 
garden  to  B." 
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It  was  resolved  that  the  stables  and  coal-pen  passed, 
they  not  being  specifically  given  in  the  subsequent 
part  of  the  will;  though  the  testator  used  them  for 
the  purpose  of  trade,  as  well  as  for  the  convenience 
of  his  house. 


61.  In  a  subsequent  case  it  was  determined  by  the 


Buck  V. 
Norton, 


Court  of  Common  Pleas,  that  lands  usually  occupied  J  bos.  and  PuI. 
with  a  house,  did  not  pass  under  a  devise  of  a  messuage  ^te  v.  Roberts. 
with  the  appurtenances  ;  it  not  appearing  that  the  tes-  ^ij"'j7"'' 
tator  meant  to  extend  the  word  appurtenances  beyond 
its  technical  sense. 

62.  The  word  estate  will  pass  every  kind  of  property  The  word 
of  a  real  nature,  unless  restrained  by  other  words. 

63.  The  Earl  of  B.,  by  his  will,  gave  part  of  his  per-  Bridgwater  v. 
sonal  estate  to  his  son-in-law,  and  then  added  these  236?"' 
words  :  "  And  all  other  my  estate,  real  and  personal." 

The  question  was,  whether  fee  farm  rents  passed  by 
this  devise. 

Lord  Holt  delivered  the  opinion  of  the  Court,  that  Barnes  v. 

••■  Patch,  8  Ves. 

the  rents  passed  by  the  words,  all  my  real  and   per-  604. 
sonal  estate ;  for  the   word  estate   was  genus  genera- 
lissimum,  and  included  all  things  real  and  personal. 

64.  Even  the  words,  personal  estates  will  pass  free-  ^^^  ^^  Tofieid 
hold  lands,  if  it  appear  that  the  testator  used  them  11  East,  246. 
in  that  sense. 

65.  But  where  a  person  gave  4,000/.  to  trustees  in  coe  v. 
trust  for  certain  persons,  and   by  a   residuary  clause  g  Tg"j^'^(i, 
gave  all  the  rest  of  his  estate  and  effects,  of  what  nature  ^lo. 
soever,  to  A.  and  B.,  their  executors  and  administrators, 

in  trust  to  add  the  interest  to  the  principal,  so  as  to 
accumulate  the  same  ;  it  being  his  will  that  the  residue 
should  not  pass,  but  at  the  time  and  manner  as  the 
principal  sum  of  4,000/.  was  directed  to  be  paid.  It 
was  held  that  these  words  did  not  extend  to  a  free- 
hold house,  of  which  the  testator  was  seised.  And 
Lord  Kenyon  relied  on  the  following  words  of  the 
clause,  "  to  add  the  interest  to  the  principal,  so  as  to 
accumulate  the  same."    The  interest  and  principal  were 
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to  make  one  consolidated  sum  of  the  same  nature ;  but 
these  were  terms  wholly  inapplicable  to  a  real  estate. 

66.  The  words  all  my  rents,  are  sufficient  to  pass 
real  estates  ;  for  it  is  according  to  the  common  phrase 
and  usual  manner  of  some  men,  who  name  their  lands 
by  their  rents. 

67.  A  person  having  let  several  houses  and  lands  for 
years,  rendering  several  rents,  made  his  will  in  these 
words  :  "  As  concerning  the  disposition  of  all  my  lands 
and  tenements,  I  bequeath  the  rents  of  D.  to  my  wife 
for  life,  remainder  over  in  tail."  The  question  was, 
whether  by  this  devise  the  reversions  passed  with  the 
rents  of  the  lands.  For  it  was  contended  that  the  rents, 
divided  from  the  reversions,  were  not  devisable  within 
the  statute,  the  devisor  having  no  reversion  therein. 

The  Court  resolved  that  the  land  itself  passed  by 
the  devise ;  for  it  appeared  to  be  the  intention  of  the 
testator  to  make  a  devise  of  all  his  lands  and  tene- 
ments, and  that  he  intended  to  pass  such  an  estate 
as  should  have  continuance  for  a  longer  time  than  the 
leases  should  endure  ;  and  the  words  were  apt  enough 
to  convey  it,  according  to  the  common  phrase  and 
usual  manner  of  some  men,  who  name  their  land  by 
their  rents. 

68.  The  words,  all  I  am  worth,  without  any  other 
words  to  control  them,  will  pass  real  as  well  as  personal 
estate. 

69.  A  testator  having  given  all  the  overplus  of  his 
money  to  the  son  and  daughter  of  I.  S.,  proceeded  in 
these  words,  "  I  give  and  bequeath  to  them  all  I  am 
worth,  except  20/.  which  I  give  to  my  executor."  It 
was  contended,  that  there  being  no  expression  in  the 
will  which  pointed  at  the  real  estate,  the  personalty 
could  only  pass.  But  it  was  decreed  tliat  these  words 
carried  both  the  real  and  personal  estate. 

70.  The  word  hgacy  may  be  applied  to  a  real  estate, 
if  the  contents  of  the  will  show  that  such  was  the  tes- 
tator's intention. 
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71.  A.  by  will  gave  two  legacies,  of  150/.  each,  to  liis  "'J,f"'°''- 
son  and  daughter,  to  be  paid  when  they  attained  the  s  t.  r.  7ig. 
age  of  21.  He  then  gave  all  his  realty  and  personalty 
to  his  wife  for  life,  and,  after  Iier  death,  he  gave  one 
freehold  estate  to  the  son,  and  another  to  the  daughter ; 
but  if  either  or  both  of  his  children  should  die  before 
the  wife,  then  those  legacies  which  were  left  to  them 
should  return  to  the  wife. 

Lord  Kenyon  said,  the  question  was,  whether  those 
words  of  remainder  operated  on  the  real  estates  be- 
fore given  to  the  son  and  daughter,  or  only  referred 
to  the  pecuniary  legacies  ?  The  Court  had  considered 
the  whole  of  the  will,  and  was  of  opinion  that  those 
Avords  acted  upon  the  real  estates  before  given  to  the 
son  and  daughter.  Considerable  stress  had  been  laid 
on  the  word  legacies^  and  it  was  argued  that  it  was  an 
appropriate  term,  applicable  to  personal  estate  only.  But 
the  same  technical  and  correct  expressions  were  not  to 
be  expected  from  unlettered  persons,  as  were  usually 
found  in  wills  drawn  by  professional  men.  Even  if 
there  were  no  decision  to  warrant  the  Court  in  saying 
that  the  word  legacy  might  be  applied  to  a  real  estate, 
if  the  context  required  it,  he  should  have  had  no  diffi- 
culty in  making  such  a  determination  for  the  first  time. 
But  that  construction  had  already  been  put  on  the 
word  legacy  in  the  case  of  Hope  v.  Taylor  ;  and  the  infra,  c.  12. 
Court  fully  subscribed  to  the  doctrine  there  laid  down. 

72.  The  words,  all  the  residue  or  remainder  of  my  Residue,  or 
estate,  property,  or  effects,  will  pass  real  estates  of  eSutT'^^^  °^ 
every  kind. 

73.  A  person  devised  all  the  rest  and  residue  of  his  Roe  v.  Haney, 
estate,  whatsoever  and  wheresoever,  to  his  wife.     It 

was  contended  that  the  word  estate  did  not  necessarily 
mean  real  estate ;  but  Lord  Mansfield  answered,  that 
the  word  estate  carried  every  thing,  unless  tied  down 
by  particular  expressions. 

74.  A  person  devised  all  the  rest  and  residue  of  her  Doe,  v. 
estate,  of  what  nature  or  kind  soever.   It  was  contended  1  Yi!l^\]h2, 

VOL.  VI »  O 
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tliat  these  words  only  applied  to  the  personal  property 
of  the  testator,  because  they  were  accompanied  with 
limitations  peculiar  to  personal  property.  But  the 
Court  said,  they  could  not  restrain  the  meaning  of 
those  words  to  personal  property,  and  negative  the 
operation  of  them  as  to  real  estates. 
Jackson  V.  75.  G.  Jackson  being  seised  of  several  real  estates, 

CoJp"'299.  descendible  freeholds,  and  chattels  real,  gave  to  his 
mother,  Mary  Jackson,  some  particular  estates  for  life, 
without  liberty  of  committing  waste ;  he  afterwards 
gave  several  legacies,  and  an  annuity  of  30/.  to  his  heir 
at  law,  and  then  proceeded  thus, — "  I  also  give  and 
bequeath  unto  my  dearly  beloved  mother,  Mary  Jackson, 
all  the  remainder  and  residue  of  all  the  effects,  both 
real  and  personal,  which  I  shall  die  possessed  of." 

The  question  was,  whether  this  last  clause  passed  all  the 
testator's  freehold  estates  to  his  mother  in  fee  simple. 
3  Bro.  Pari.  Thc  Court  of  Kiug's  Bcuch  in  Ireland  gave  judg- 

ment in  favour  of  the  heir  at  law.  This  was  reversed 
by  the  Court  of  King's  Bench  in  England ;  upon  which 
a  writ  of  error  was  brought  in  the  House  of  Lords. 

It  was  contended,  on  behalf  of  the  appellant,  to  be 
an  established  rule,  that  an  heir  at  law  should  not  be 
disinherited  but  by  express  words,  or  necessary  impli- 
cation. The  residuary  clause  in  this  case  contained 
no  express  devise  of  the  real  estates ;  the  word  effects 
being  properly  applicable  only  to  personal  estate.  The 
subsequent  words,  "  which  I  shall  die  possessed  of,"  sup- 
ported and  strengthened  this  construction ;  because  the 
express  allusion  of  those  words  to  a  future  acquisition 
was  inapplicable  to  real  estates,  as  none  acquired  after 
the  publication  of  the  will  could  pass  by  it ;  and  the 
word  i^ossessed  properly  related  only  to  personal  estate ; 
as  to  the  word  real,  annexed  to  the  word  effects,  it 
applied  expressly  to  the  chattels  real  left  by  the  tes- 
tator; nor  was  there  any  necessary  implication  that 
any  greater  interest  in  the  real  estates  was  intended 
for  the  mother,  than  the  estate  for  life,  without  power 
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of  waste,  expressly  devised  to  her  in  two  of  the  deno- 
minations. Such  an  implication,  so  far  from  being 
necessary,  was  incompatible  with,  and  would  merge 
and  destroy,  and  in  iiict  revoke,  the  mother's  express 
estate  for  life,  and  restriction  from  waste ;  and  would 
break  through  another  rule,  as  well  of  law  as  of  com- 
mon sense,  which  says,  that  what  is  expressed  shall 
not  be  destroyed  by  implication. 

Another  rule  of  construction  was,  that  where  words 
used  by  a  testator  are  indifferently  applied  to  real  and 
personal  estates,  they  should  not,  if  there  was  any 
thing  to  satisfy  them,  receive  a  construction  prejudi- 
cial to  the  heir.  Now  in  the  present  case  the  words 
bequeath,  effects,  aud  possessed  of,  were  indisputably 
much  less  applicable  to  real  than  to  personal  estate ; 
they  had  never  been  admitted  to  apply  to  the  former, 
but  where  insurmountable  arguments  of  such  an  in- 
tent, afforded  by  other  parts  of  the  will,  rendered  that 
construction  necessary.  But  here  the  other  parts  of 
the  will  were  so  far  from  requiring  such  a  construc- 
tion, that  they  were  destroyed  if  it  were  admitted.  The 
words,  in  their  most  proper  sense,  applied  to  personal 
estate  ;  and  the  chattels  real  which  the  testator  left, 
showed  his  reason  for  annexing  the  word  real  to  effects, 
which  otherwise  properly  meant  moveables  only ;  and 
fully  satisfied  those  words :  they  could  not  therefore  be 
extended  to  real  estates. 

It  was  also  an  established  rule  that  general  words 
in  one  part  of  a  will  should  be  so  construed  as  not  to 
defeat  the  plain  intention  of  the  testator,  to  be  col- 
lected from  any  other  part  of  his  will.  Now,  in  the 
present  case,  the  devise  to  the  mother  for  life,  without 
power  of  waste,  was  incompatible  with  an  intention 
to  give  her  the  same  lands  in  fee  ;  and  therefore  the 
residuary  clause  must  be  so  construed  as  to  avoid  this 
inconsistency. 

On  the  other  side  it  was  contended,  that  it  was 
manifest  the  testator  did  not  mean  to  die  intestate, 

o  2 
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as  to  any  part  of  his  real  property ;  not  only  from  the 
expressive  words  in  the  residuary  clause^,  but  also  from 
the  introductory  words  of  the  will,  "as  to  my  Avorldly 
substance ; "  which  had  been  always  miderstood  to  con- 
sist of  real  and  personal  estate ;  and  to  indicate  an 
intent  in  the  testator  who  used  them  to  dispose  of  all 
his  property.  The  testator's  first  devise  to  his  mother 
was  only  of  a  part  of  his  real  estate ;  creditors  were 
entitled  to  another  part,  that  is,  so  much  as  would  be 
sufficient,  by  sale,  to  discharge  their  encumbrances ; 
the  legatees  were  entitled  to  a  further  part  thereof; 
yet  there  still  remained  some  part  to  dispose  of;  and 
this  remainder  the  testator  had,  with  perfect  consis- 
tency, given  to  his  mother,  by  the  residuary  clause. 
The  views  with  which  he  made  these  two  devises  were- 
sufficiently  obvious ;  by  the  former,  in  all  events,  and 
subject  to  no  encumbrance,  he  made  a  provision  for 
his  mother ;  by  the  latter,  he  gave  her  the  residue 
which  might  remain,  after  all  the  encumbrances  should 
be  discharged.  He  had  not  therefore  given  jmrt  and 
the  wliole  to  his  mother. 

In  this  case  the  heir  at  law  was  disinherited,  both  by 
express  words,  and  by  necessary  imphcation  ;  for,  in  the 
residuary  clause,  the  testator  had  made  use  of  the  most 
expressive  and  comprehensive  words,  in  giving  to  his 
mother  the  whole  remainder  of  his  real  property. 

The  Judges  having  been  consulted,  the  Lord  Chief 
Baron  delivered  their  unanimous  opinion,  that  Pvlary 
Jackson  took  an  estate  in  fee  in  all  the  testator's  pro- 
perty, under  the  residuary  clause  :  and  the  judgment  of 
the  Court  of  Kins^'s  Bench  in  Ens'land  was  affirmed. 

70.  But  where  the  words,  residue  of  my  estate,  pro- 
perty, or  effects,  appear,  from  the  context  of  the  v/ill, 
to  have  been  confined  by  the  testator  to  personal  pro- 
perty only,  they  will  not  be  construed  to  extend  to 
real  estates. 

77.  A  man  having  settled  all  his  estate  of  inheritance 
ou  his  wife  for  life,  for  her  jointure,  made  his  will,  and 
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thereby  devised  several  pecuniary  legacies  ;  and  then 
said, — "  All  the  rest  and  residue  of  my  estate,  chattels 
real  and  personal,  I  give  and  devise  to  my  wife."  The 
question  was,  whether  the  reversion  of  the  jointure  lands 
passed  to  the  wife.  Lord  Harcourt  decreed  it  did  not,  be- 
cause the  precedent  and  subsequent  words  explained  his 
intent  to  carry  only  his  personal  estate  ;  for  in  the  first 
part  of  the  will,  having  given  only  legacies,  and  no 
land,  the  words,  all  the  rest  and  residue  of  his  estate, 
were  relative,  and  must  be  intended  estate  of  the  same 
nature  with  that  he  had  before  devised,  which  was  only 
personal ;  for  having  before  given  no  real  estate,  there 
could  be  no  rest  or  residue  of  that,  out  of  which  he 
had  given  away  none.  Then  the  words,  chattels  real 
and  personal,  explained  the  word  estate,  and  showed 
what  sort  of  estate  he  meant ;  and  made  the  devise  as 
if  he  had  said,  all  thercstof  my  estate,  whether  chattels 
real  or  personal,  &c. ;  and  so  confined  and  restrained 
the  extended  sense  of  the  word  estate. 

78.  A  testator  devised  as  follows:  "All  those  my  Timeweiiv. 
freehold  lands  and  hop  grounds,  with  the  messuages  2  Atk?io2, 
or  tenements,  barns,  &c.  in  the  tenure  of  L. ;  and  all 

other  the  rest,  residue  and  remainder  of  my  estate, 
consisting  in  money,  plate,  jewels,  leases,  judgments, 
mortgages,  &c.  or  in  any  other  thing  whatsoever  or 
wheresoever,  I  give  to  A.  B.  and  her  assigns  for  ever." 
Justice  Fortescue,  at  the  Rolls,  held  that  the  residue 
of  the  testator's  real  estate  did  not  pass  by  this  devise  ;  camfieid  v. 
for  although  the  word  estate,  when  unrestrained,  would  ^Easr'siG 
inchide  lands  as  well  as  personal  estate,  yet  here  it  was  !p°"'^''^^^  ^• 

^  ''  Miles, 

expressly  confined  to  personals,  as  plate,  &c. ;  and  had  6  East,  494. 
the  testator  intended  to  give  all  his  real  estate,  why  did  WetSerby, 
he  mention  a  part  of  it  only  ?  ^    ^^^' 

79.  In  a  modern  case,  the  Court  of  King's  Bench  wmiams  v. 
held,  that  the  words,  residue  and  remainder  of  effects,  i2S'i4i. 
did  not  extend  to  real  estates  ;  frdm  the  apparent  in-  f  Bani"aur"' 
tention  manifested  by  the  testator,  of  not  extending  ^^'  is. 

the  word  effects  to  real  estates. 
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80.  With  respect  to  additional  words,  the  Courts 
appear  to  have  always  been  disposed  to  adopt  the  rule 
established  for  the  construction  of  deeds  ;  namely,  that 
where  there  is  a  correct  and  specific  description  of  the 
property  devised,  a  mistake  in  any  additional  words 
will  have  no  effect.  But  where  the  first  description  is 
merely  general,  there  additional  words  will  be  con- 
sidered, either  as  explanatory  or  restrictive,  according 
to  the  intent  of  the  testator. 

Thus,  in  the  following  cases,  a  mistake  in  the  addi- 
tional words  was  held  to  have  no  effect. 

81.  A  person  being  seised  in  fee  of  a  house  called 
the  White  Swan,  in  Old-street,  devised  it  in  these 
words ;  "  I  devise  the  house  or  tenement  wherein 
William  Nichols  dwelleth,  called  the  White  Swan,  in 
Old-street,  to  H.  G.,  my  daughter  s  son,  for  ever." 
The  jury  found  that  the  said  W.  Nichols,  at  the  time 
when  the  will  was  made,  and  when  the  testator  died, 
occupied  the  alley  of  the  said  house,  and  three  upper 
rooms ;  and  that  divers  other  persons  occupied  the 
garden,  and  other  places  in  the  said  house. 

The  question  was,  whether  all  the  house  passed,  or 
only  the  entry,  and  the  three  rooms  which  were  in  the 
possession  of  W.  Nichols. 

The  Ch.  J.  Hyde  doubted ;  but  Jones,  Whitlocke, 
and  Croke  were  of  opinion  that  all  the  house  passed 
to  the  devisee ;  for  the  devise  being,  "  that  house  or 
tenement,"  and  the  conclusion,  "  called  the  White 
Swan,"  did  both  of  them  necessarily  import  the  whole 
house.  For  the  sign  of  the  White  Swan  could  not  be 
intended  to  refer  to  the  three  rooms  :  and  the  words 
after,  viz.  "  wherein  W.  Nichols  dwelleth,"  did  not 
abridge  or  alter  that  devise;  and  the  house  being 
named  by  the  particular  name  of  the  White  Swan,  al- 
though W.  Nichols  never  inhabited  it,  but  only  occu- 
pied three  rooms,  passed  by  the  devise.  If  the  house 
had  not  been  described  by  the  particular  name  of  the 
White  Swan,  and  the  testator  had  devised  the  house  in 
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the  occupation  of  W.  Nichols,  there,  peradventurc,  it  BUgue  v.  goH, 

1  1       i  •  - 1  Ci^o*  ^^''  ^'^'^' 

should  not  extend  to  more  than  what  was  in  the  occu- 
pation of  W.  Nichols. 

82.  A  testator  devised  all  the  profits  of  his  houses  Pacy  v.  Knoiis, 

-         ,     .  .  ,  .    ,  r  rt'•^^•  1    •  i.  i.    Browul.  131. 

and  lands,  lying  in  the  parish  or  Bilhng,  and  in  a  street 
there,  called  Brooke-street,  to  his  wife :  when  in  truth 
there  was  no  such  parish  as  Billing ;  but  the  land  sup- 
posed to  be  devised  was  in  Billing-street.  All  the 
Court  held  the  will  to  be  good. 

83.  A  person  made  his  will  in  these  words :  "  I  de-  Hasteadv. 

T      •        -r*  1      •  1         Serle,  1  Ld. 

vise  to  J.  S.  all  those  my  lands  in  Bramstead,  m  the  Raym,  728. 
county  of  Surrey,  in  the  possession  of  John  Ashley ;" 
whereas,  in  fact,  the  testator  had  not  any  lands  in  Surrey ; 
but  he  had  lands  at  Bramstead  in  Hampshire,  in  the 
possession  of  John  Ashley.  In  an  ejectment  brought 
for  these  lands  in  Hampshire,  by  the  heir  of  the  testa- 
tor, against  the  devisee,  it  was  ruled  by  Lord  Holt, 
that  they  passed  by  the  devise. 

84.  Sir  B.  Broughton  Delves,  having  entered  into  hiu  v.  St.John, 
written  contracts  for  the  purchase  of  the  manor  of 
Clatford,  and  the  manor  of  Abbots  Ann,  and  also  the 
advowson  of  the  parish  church  of  Abbots  Ann,  and 

having  purchased  the  advowson  of  Mottisfont,  which 
was  actually  conveyed  to  him,  all  which  estates  and 
advowsons  were  in  the  county  of  Hants,  made  his  will, 
in  which  were  the  following  words :  "  I  give  and  devise 
all  the  manors,  messuages,  advowsons,  farms,  lands, 
tenements,  &c.,  situate  and  being  in  the  county  of 
Hants,  for  the  purchase  whereof  I  have  already  con- 
tracted and  agreed." 

,  The  question  was,  whether  the  advowson  of  Mottis- 
font, which  had  been  actually  conveyed  to  the  testator 
at  the  time  of  making  his  will,  passed  by  this  devise. 

The  Court  of  Common  Pleas  was  unanimouslv  of  2BhckRep. 

.    .  *^  930. 

opinion  that  the  advowson  did  not  pass  by  the  will ;  for 
the  testator  spoke  only  of  those  estates  in  Hants  which 
were  under  contract,  not  those  of  which  the  sale  was 
completed. 
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Upon  a  writ  of  error  in  the  King's  Bench,  this  judg- 
ment was  reversed ;  upon  the  principle,  that  the  Court 
could  not  reject  the  word  advowsons  in  the  plural  num- 
ber ;  as  it  appeared  the  testator  meant  the  word  advow- 
sons should  have  its  full  force  and  effect. 
3Bio  Pari.  On  a  writ  of  error  in  the  House  of  Lords,  the  iudff- 

Ca.  3/5.  f,        .        ,  'JO 

ment  of  the  Court  of  King  s  Bench  was  affirmed,  with 

the  concurrence  of  a  majority  of  the  Judges  present; 

Doe  V.  Great-    but  coutrarv  to  thc  opluion  of  Lord  Chancellor  Apsley 

head,  8  East,  AJAnA 

yi.  and  Lord  Camden. 

S5.  In  the  following  case  additional  words  were  held  to 

be  explanatory,  and  not  restrictive  of  the  preceding  ones. 

Paul  V.Paul,         86.  Doctor  Paul  devised  to   his  wife   his  farm  at 

2  Burr.  I08!>. 

iBiackR.255.  Boviugtou,  ill  tlic  tcnufe  and  occupation  of  J.Smith. 
He  devised  to  her  several  other  estates  in  the  same 
manner ;  and  concluded  by  a  general  devise  to  her  of  all 
his  freehold  and  copyhold  lands  above  devised.  The  farm 
at  Bovington  was  copyhold,  and  was  demised  to  J.  Smith, 
with  an  exception  of  the  woods  and  under-woods. 

The  heir  at  law  brought  an  ejectment  for  the  woods ; 
and  the  question  was,  whether  they  passed  by  the  will, 
not  being  in  the  tenure  and  occupation  of  J.  Smith? 

Lord  Mansfield  held,  that  the  words,  "  in  the  tenure 
and  occupation  of  J.  Smith,"  were  not  words  of  restric- 

Doev.  Parkin,   tiou,  but  of  additional  descriptiou.     Had  the  testator 

.0  Taunt.  321.  '  ,  .      .  i  ,  ,     ,  •  ■,  ,, 

Marshall  V.  mcant  thcm  as  restrictive,  lie  would  nave  said,- — all 

]5°Ea's"!'309.  that  part  of  my  farm,  or  so  much  of  my  farm,  as  is 

?Barn.  & Tii  ^^  ^lic  tcnurc,  &c.     Thc  farm  was  an  entire  thing.—- 

^^^'  Judgment  was  given  for  the  devisee. 
Words  applied        gy^  Yhc  Courts  have  gone  so  far,  as  to  determine 

against  their  ^  -' 

technical  mean-  that  wlicrc  tlic  v/ords  uscd  by  a  testator  are  only  appli- 
cable, in  their  strict  technical  sense,  to  a  species  of  pro- 
perty which  the  testator  has  not,  they  shall  be  applied, 
if  possible,  to  some  other  species  of  property,  which  the 
testator  has,  in  order  to  effectuate  his  intention :  for 
in  cases  of  this  kind,  it  is  clear  the  testator  has  been 
ignorant  of  the  technical  meaning  of  the  words  which 
he  used ;  but  as  he  must  have  had  some  intention  when 
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he  used  them,  the  Courts,  in  order  to  give  effect  to  that 
intention,  will  apply  such  words  to  the  property  to  which 
the  testator  appears  to  have  intended  to  apply  them. 

88.  A  person  being  seised  of  a  fee -farm  rent  issuing  incUy  v. 

-,  f,  -^  -,  ■,         .  -,         1  Rohiiison, 

out  of  the  manor  or  r  .,  and  havmg  no  land  or  manor,  3  Leon.  i65. 
devised  his  manor  of  F.  to  J.  S.  It  was  held  that 
these  words  passed  the  fee-farm  rent;  for  the  devisor 
being  seised  of  that  rent,  and  of  nothing  else  in  the 
manor,  it  was  plain  he  meant  the  rent,  and  could 
mean  nothing  else ;  so  that  otherwise  the  will  must 
have  been  entirely  void. 

89.  A   person   devised  all  his  freehold  houses  in  Day  v.  Trig, 

1  IP.  Wms. 

Aldersgate-street  to  the  plaintiff  and  his  heirs.  The  286. 
testator  had  no  freehold  houses  there,  but  had  lease- 
hold houses.  It  was  decreed  by  Mr.  Justice  Tracy, 
that  though  in  a  grant  of  all  one's  freehold  houses, 
leasehold  houses  could  not  pass ;  and  that  in  the  case  of 
a  Avill,  had  there  been  any  freehold  houses  to  satisfy  the  infra, 
will,  the  leasehold  houses  should  not  have  passed ;  yet 
the  plain  intention  of  the  testator  being  to  pass  some 
houses,  and  he  having  no  freehold  houses  there,  the 
word  frcehold  should  rather  be  rejected,  than  the  will 
be  wholly  void,  and  the  leaseholds  should  pass. 

90.  When  a  testator  uses  creneral  words,  equally  General 

*-'  'x.'     vvords  con« 

applicable  to  freehold  and  leasehold  property,  they  fined  to 
have  in  general  been  restrained  to  freeholds,  if  the 
testator  has  both  freehold  and  leasehold  propert}',  un- 
less a  contrary  intention  appear;  and  will  only  be 
applied  to  leasehold  property,  where  the  testator  has 
no  freehold  property  to  satisfy  them. 

91.  It  was  resolved  by  the  Court  of  Kind's  Bench  Ros.-v. 

in  8  Cha.  I.  '^  that  if  a  man  hath  lands  in  fee,  and  cr".  Sr.  292. 
lands  for  years,  and  deviseth  all  his  lands  and  tene- 
n^ents,  the  fee  simple  lands  pass  only,  and  not  the 
lease  for  years.  And  if  a  man  hath  a  lease  for  years 
and  no  fee  simple,  and  deviseth  all  his  lands  and  tene- 
ments, the  lease  for  years  passeth ;  for  otherwise  the 
will  should  be  merely  void." 
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^J^^'J-  92.  Lady  Boreman  being  seised  in  fee  of  lands  in 

3  p.  Wms.  26.  Kent,  and  possessed  of  a  mortgage  for  years  in  Essex, 
and  also  of  an  extended  interest  upon  a  statute  in 
Bucks,  devised  all  her  manors,  messuages,  lands, 
tenements,  hereditaments,  and  real  estate  whatsoever, 
in  Kent,  Essex,  Bucks,  Bedfordshire,  or  elsewhere  in  the 
kingdom  of  England,  of  which  she  was  anyways  seised 
or  entitled  to,  unto  her  nephew.  By  a  latter  clause 
the  testatrix  gave  all  the  rest,  residue,  and  remainder 
of  her  personal  estate,  plate,  gold,  &c.  and  all  her 
mortgages,  bonds,  specialties,  and  credits,  whatso- 
ever they  should  consist  of,  to  her  nephew  and 
niece. 

The  question  was,  whether  the  chattel  interests  of 
the  testatrix  passed  by  the  first  clause  in  the  will. 

Lord  King  decreed  that  they  did  not;  and  this  decree 
was  affirmed  by  the  House  of  Lords. 

93.  The  doctrine  established  in  the  two  preceding 
cases,  has  been  in  some  degree  contradicted  by  the 
three  following  cases,  in  which  general  words  have  been 
applied  both  to  freehold  and  leasehold  property. 

94.  T.  Addis  being  seised  in  fee  of  some  lands, 
and  possessed  of  other  lands  under  a  lease  for  twenty- 
one  years,  all  in  the  possession  of  A.  B.;  and  it  being 
very  difficult,  by  reason  of  long  unity  of  possession,  to 
distinguish  the  freehold  from  the  leasehold  premises ; 
devised  all  his  messuages,  lands,  and  tenements,  in 
the  Parish  of  D.  which  he  then  stood  seised  or  pos- 
sessed of,  or  any  ways  interested  in,  and  which  were 
in  the  possession  of  A.  B.,  unto  his  wife  Jane,  for  her 
life;  remainder  to  his  brother,  and  the  heirs  of  his 
body ;  remainder  over. 

Lord  King  said,  the  question  was,  whether  the 
leasehold  passed  with  the  freehold;  he  owned  the 
limitations  were  improper,  but  then  tlie  words  were 
very  strong; — all  the  lands  which  the  testator  was 
seised  or  possessed  of,  or  any  ways  interested  in ; 
which  words,  possessed  of  or  interested  in,  properly 
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Clement, 
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referred  to  a  leasehold  estate ;  and  distinguished  this 
case  from  that  of  Rose  v.  Bartlet,  where  the  words 
possessed  of,  or  any  ways  interested  in,  were  not  to 
be  found.  And  as  the  lease  for  twenty-one  years  was 
held  of  the  church,  and  always  renewable,  the  lessee, 
who  was  the  testator,  might  look  upon  himself,  from 
the  right  he  had  to  renew,  as  having  a  perpetual 
estate  therein,  a  kind  of  inheritance ;  therefore  the 
leasehold  premises  ought  to  pass  by  the  will.  And 
decreed  accordingly. 

95.  Sir  J.  Lowther  having  freehold  and  leasehold  Lowtherv. 
estates  in  the  county  of  Cumberland,    devised  in  these  Amb"356'. 
words :    "  I  give  all  my  manors,   lands,   tenements,  ^  ^'^^11,99. 
mines  of  coal  and  lead,  rents,  and  hereditaments  what- 
soever,  in  Cumberland,  to  J.  Lowther  in  tail.   And 
whereas  I  am   owner  of  several  burgage  tenures  in 
Cockermouth,  it  is  my  will  they  shall  not  be  entailed, 
as  I  have    done    my   other    estates   in   Cumberland ; 
and  therefore  I  devise  them  to  Sir  W.  Lowther  and 
his  heirs." 

A  question  arose,  whether  the  leasehold  estates 
passed  by  the  devise  to  J.  Lowther,  or  to  Sir  W. 
Lowther,  the  residuary  legatee. 

Lord  Keeper  Henley  said,  it  was  plain,  from  the 
clause  excepting  the  burgage  tenures,  that  the  testator 
thought  he  had  entailed  these  leaseholds  upon  James 
Lowther.  The  word  estates  in  the  will  was  a  general 
term,  and  comprehended  both  freehold  and  leasehold, 
and  was  not  restrained  to  either.  But  it  was  said  that 
he  having  both  sorts  of  estates,  by  the  general  words, 
estates  of  inheritance  only  passed,  according  to  the 
case  of  Rose  v.  Bartlet,  a  single  authority,  where  it 
was  held,  that  the  words  lands  mid  tenements  related  to 
estates  of  inheritance  only.  That  resolution  might 
be  law  in  that  particular  case,  though  he  could  see  no 
reason  why  those  words  should  not  include  leaseholds 
too,  as  they  had  been  held  to  do  where  other  words 
were  added,  as  in  Addis  v.  Clement;   lands  in  which 
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he  was  am/  way  interested.    In  the  present  case,  there 
were  words  inserted  which  were  material  to  pass  lease- 
^Ambier        liolds,  as  mincs^  rents  ;    which  it  would  be  strange 
1  Eden,  151,     to  suppose  him  to  devise,  without  the  lands  of  which 
they  were  the  profits,  and  from  whence  they  flowed. 
He  could  never  intend  to  give  them  in  the  residuary 
clause,   after  he  had  before  specifically  devised  every 
estate  he  had. 
Turner V.  96.  A  tcstator  bciug  seised  of  tithes  in  fee,  and 

iJ3ro.R.  78.  having  a  lease  of  other  tithes  for  years,  perpetually 
renewable,  without  fine,  devised  all  his  lands,  tene- 
ments, tithes,  &c.  to  the  defendant.  The  plaintiff^, 
being  the  personal  representative  of  the  testator,  filed 
his  bill  for  the  leasehold  tithes;  insisting  that  the 
ft'cehold  tithes  only  passed  by  the  will. 

Mr.  Baron  Eyre,    sitting   for  the   Chancellor,  said 
the  case  of  Rose  v.  Bartlet  had  been  often  referred  to 
and  acknowledged  ;    one  could  not  but  respect  a  case 
so  supported,   yet  one  could  not  help  asking  why,  by 
so  general  an  expression,   all  the  lands   should  not 
pass  ?     No  reason  was  given  in  the  cases ;   there  was 
none  arising  from  the  favour  shown  to  an  heir  at  law ; 
for  the  ordinary  or  next  of  kin  were  not  considered  in 
that  light.     There  was  none  from  the  general  rules  of 
construction.     If  the  words  were  the  same,   and  the 
testator  had  only  one  interest,  that  would  pass ;  if  he 
had  different  interests,  the  intent  seemed  to  be  the 
same;  why  should  not  the  whole  pass?     There  was 
but  little  reason  in  saying  that  the  freehold  satisfied 
Ante,  §86.       thc   Avords.     By   the    case  of  Paul  v.   Paul,    general 
words  were  not  to  be  restrained,  imless  the  Court  saw 
abundant  reason  to  think  that  the  testator  meant  to 
use  them  in  a  restrained  sense.     The  v/ords  were  large 
enough.     The  determination  of  Rose  v.  Bartlet,  was 
-s'ery  early :   he  was  led  to  think  the  old  idea  of  the 
dignity   of   the    freehold,    and    small    value   of   the 
interesse  termini^  led  to  it.     The  leaseholder  was  held 
to  be  a  mere  pernor  of  the  profits.    From  the  change 
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of  circumstances,  the  rule  was  now  become  unsatis- 
factory; the  Court  was  considering  the  intent  of  a 
testator;  it  was  a  degree  of  strictness  inconsistent 
with  the  present  state  of  things,  to  say,  that  a  man  by 
his  lands  does  not  mean  all.  He  did  not  mean  to 
deny  the  authority  of  Rose  v.  Bartlet;  but  he  could 
not  build  upon  it,  and  take  the  construction  for  tithes 
here,  that  was  applied  there  for  lands.  He  was  not 
prepared  to  say,  that  the  word  tithes  would  not  pass 
the  leasehold  as  well  as  the  freehold.  The  form  here 
was  a  lease,  but  being  renewable,  it  was  as  much  the 
testators  as  his  inheritance.  The  case  of  Addis  v.  Ante,  ^94. 
Clement  was  argued  from  the  intent ;  the  limitations 
here  were  fit  for  an  estate  of  inheritance.  He  inferred 
from  this,  that  the  power  of  renewal  had  made  the 
testator  forget  that  he  had  not  the  inheritance.  As  to 
there  being  no  mention  of  a  renewal,  this  Vv^as  not 
upon  a  fine,  so  there  was  no  need  to  raise  a  fimd  for 
that  purpose.  In  common  understanding,  chattels  real 
are  real  estates.  The  case  of  Addis  v.  Clement  was 
very  near  this  case :  he  admitted  the  words,  possessed 
of  and  interested  in,  made  that  case  stronger ;  but  the 
leading  principles  were  the  same.  He  was  glad  to  be 
supported  by  such  a  case  in  the  opinion  he  should 
give,  namely,  that  the  leasehold  tithes  did  pass. 

97.  There  is  however  a  case  determined  by  Lord 
Hardwicke,  and  another  by  Lord  Mansfield,  in  which 
the  rule  laid  down  in  Rose  v.  Bartlet  was  adhered  to ; 
and  general  words  restrained  to  freehold  estates,  in 
exclusion  of  leaseholds. 

98.  A  person  having  freehold  and  leasehold  lands  in  Knotsford 
the  same  parish,  devised  in  the  following  words :    "l2Atk. 'S 
give,  devise,  and  bequeath  unto  Martha,  my  wife,  for 

life,  all  my  estates  in  L. ;  and  after  her  death,  I  give, 
devise,  and  bequeath  the  afore-mentioned  estates  to 
my  daughter  Ann,  and  her  heirs  for  ever.  Item,  I  give 
and  bequeath  unto  my  wife  all  m.y  goods  and  chattels, 
and  all  other  things  not  before  bequeathed." 
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Martha,  the  devisee,  married  again,  and  had  the 
plaintiff  by  her  second  husband ;  who  insisted  that  by 
the  devise  to  the  wife  of  the  residue,  the  leasehold 
lands  passed  to  her;  and  claimed  as  executor  of  his 
mother,  who  was  the  executrix  of  the  testator;  say- 
ing, that  as  there  were  both  freehold  and  leasehold, 
nothing  but  the  freehold  passed  to  the  defendant,  being 
sufficient  to  answer  the  word  estates  in  the  will. 

Mr.  Murray,  for  the  plaintiff,  cited  the  case  of  Rose 
V.  Bartlet,  to  show  that  if  words  are  used  applicable  to 
both,  they  will,  by  way  of  eminence,  pass  only  fee 
simple  lands.  That  the  limitations  were  proper  only 
to  the  devise  of  a  freehold  estate,  and  therefore  the 
testator  did  not  intend  to  pass  the  leasehold  likewise. 
For  the  defendant  it  was  said,  that  the  wife  of  the 
testator  had  these  very  freehold  lands  settled  upon  her 
in  marriage,  and  the  testator  had  no  other  freehold, 
but  a  little  cottage  of  very  small  value. 

Lord  Hardwicke  observed,  that  as  the  facts  were  not 
fully  before  him,  it  must  go  to  a  trial  at  law.  He  stated 
the  rule  laid  down  in  Rose  v.  Bartlet,  and  said, 
"  Though  in  the  present  case  I  have  no  doubt  at  all  as 
to  the  intention  of  the  testator,  yet  the  rule  of  law 
would  prevail." 
Pistol  V.  Ric-         99.  A  testator  being  seised   of  freehold  estates  of 

cardson,   IH.  •iii  ii 

Black.  26  n.  considcrable  annual  value,  and  also  possessed  of  two 
459.  n.""^  terms  for  years,  devised  all  his  manors,  and  all  and 
every  his  several  messuages,  lands,  tenements,  and  here- 
ditaments whatsoever,  and  wheresoever,  which  he  was 
seised  of,  interested  in,  or  entitled  to,  lying  and  being 
within  the  several  counties  of  N.  E.  &c.,  to  his  son  for 
life,  with  impeachment  for  all  wilful  waste  ;  and  from 
and  after  his  decease,  to  the  heirs  of  his  body. 

This  case  was  twice  argued  in  K.  B.  The  Court, 
upon  very  full  consideration,  and  with  some  reluctance, 
determined  that  the  two  leasehold  farms  did  not  pass  by 
this  devise.  Lord  Mansfield,  in  delivering  the  judg- 
ment of  the  Court;  stated  the  will  at  length,  and  said 
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he  did  so  in  order  to  show  that  there  were  no  words  in 
the  will,  except  the  devise  itself,  which  indicated  any 
intention  in  the  testator  to  convey  the  leasehold  pre- 
mises ;  and  that  although  the  words  of  the  devise  were 
very  comprehensive,  yet  a  system  of  legal  construction 
had  been  established  in  former  cases,  especially  Rose 
V.  Bartlet,  and  Davis  v.  Gibbs,  which  precluded  them 
from  considering  the  intention  of  the  testator  on  the 
words  of  the  devise,  as  they  might  otherwise  have 
done,  and  bound  them  in  the  decision  of  the  princi- 
pal case. 

100.  The  rule  laid  down  in  Rose  v.  Bartlet  has  been, 
in  some  degree,  departed  from  by  the  Court  of  K.  B.  in 
the  following  case  : — 

101.  H.  Bosville  being  seised  of  several  freehold  Lanev.Stan- 
estates,  and  possessed  of  a  part  of  a  farm  held  under  R.  345. 
the  church  for  21  years,  renewable,  held  with  another 

part  of  the  farm,  and  let  together  as  one  ;  devised  all 
his  manors,  messuages,  houses,  farms,  lands,  wood- 
lands, hereditaments,  and  real  estate  whatsoever,  to 
R.  B.  for  life,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  over ;  and  gave  all  the  rest  and  re- 
sidue of  his  ready  money,  rents  in  arrear,  stock  in  the 
public  funds,  jewels,  and  personal  estate,  to  R.  B.  for 
ever. 

Upon  a  question,  in  a  suit  in  Chancery,  whether  the 
word  farms  carried  the  leasehold  under  the  first  de- 
vise, a  case  was  sent  to  the  Court  of  K.  B.  for  their 
opinion. 

Lord  Kenyon  said,  he  v/ould  say  a  few  words  to 
show  the  foundation  of  his  opinion.  It  was  the  duty 
of  the  Court,  in  construing  a  will,  to  give  effect  to  the 
devisor's  intention,  as  far  as  they  could,  consistently 
with  the  rules  of  law,  not  conjecturing,  but  expound- 
ing his  will  from  the  words  used.  Where  certain  words 
had  obtained  a  precise  technical  meaning,  they  ought 
not  to  give  them  a  different  meaning ;  that  would  be. 
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as  Lord  King  and  other  judges  had  said,  removing 
land-marks :  but  if  there  was  no  such  appropriate 
meaning  to  the  words  used  in  a  will,  if  the  devisor's 
intention  was  clear,  and  the  words  used  were  sufficient 
to  give  effect  to  it,  they  ought  to  construe  those  words 
so  as  to  give  effect  to  the  intent,  and  not  to  doubt  on 
account  of  other  cases,  which  tended  only  to  involve 
the  question  in  obscurity.  On  the  whole  of  this  will, 
taking  it  together,  he  had  no  doubt.  The  devisor  had 
two  kinds  of  property,  real  and  personal.  It  appeared 
by  the  case  that  a  part  of  a  farm  held  by  lease  under 
the  Archbishop  of  Canterbury  had  been  for  a  long 
course  of  years  in  the  testator's  family,  and  was  con- 
sidered almost  equivalent  to  a  perpetuity,  on  account 
of  the  covenant  to  renew,  and  that,  as  far  as  it  could  be 
traced,  it  had  been  let  by  the  testator  and  his  family, 
together  with  the  rest  of  the  farm,  which  was  an  estate 
of  inheritance,  and  which  belonged  to  them,  as  one 
farm,  to  the  same  tenant,  mider  one  integral  rent: 
every  one  must  be  aware  of  the  inconvenience  of  split- 
ting this  farm,  on  account  of  the  apportionment  of  rent, 
and  the  power  of  distress ;  and  perhaps  it  would  be 
difficult  for  either  party  to  occupy  it  beneficially.  The 
testator,  having  this  various  property,  sat  down  to  make 
his  will,  and  he  devised  all  his  manors,  messuages,  or 
tenements,  houses,  farms,  lands,  woodlands,  heredita- 
ments, and  real  estate  whatsoever  and  wheresoever, 
unto  11.  B.,  &c.  In  many  cases  that  might  be  put,  he 
should  not  lay  much  stress  on  the  word  far7n ;  whether 
it  should  have  much  or  little  weight  must  depend  upon 
the  subject.  Then,  after  giving  some  pecuniary  lega- 
cies, the  testator  added  a  residuary  clause,  by  which 
he  gave  all  the  rest  and  residue  of  his  ready  money, 
rents  in  arrear,  stock  in  any  of  the  public  funds,  jewels, 
and  personal  estate,  unto  R.B.,  &c.  Now,  if  this  will 
were  to  be  read  by  any  person  not  fettered  with  legal 
and  technical  notions,  he  Avould  not  hesitate  about  the 
intention,  but  would  say  that  all  the  landed  property, 
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without  considering  the  circumstances  of  that  landed 
property,  was  disposed  of  by  the  first  clause,  and  all 
the  personal  property  by  the  last.  It  was  material  to 
observe  that  the  first  words  in  the  residuary  clause  ap- 
plied to  money,  after  which  it  was  not  to  be  supposed 
that  the  testator  intended  to  recur  to  the  land ;  he 
having  in  the  former  part  of  his  will  used  words  suffi- 
ciently comprehensive  to  include  every  species  of 
landed  property.  He  admitted  that  several  of  the 
limitations  which  were  applied  to  real  estate,  were  in- 
applicable to  the  species  of  property  in  dispute  ;  but  he 
thought  it  would  be  too  much  to  say  that  that  obser- 
vation alone  should  preclude  the  idea  that  the  testator 
intended  to  pass  the  leasehold  part  of  the  farm,  nnder 
the  words  used  in  the  first  clause  ;  as  it  was  well  known 
how  frequently  many  of  the  limitations  used  in  a  will 
were  inapplicable  to  every  species  of  property  disposed 
of  by  it.  He  did  not  wonder  that  the  Court  determined 
the  case  of  Pistol  v.  Riccardson  with  reluctance,  for  it 
appeared  that  that  case  came  before  the  Court  at  seve- 
ral different  times.  He  only  lamented  that  the  case  of 
Addis  v.  Clement  was  not  then  cited  i  for  Lord  Mans- 
field seemed  to  feel  himself  pressed,  by  a  torrent  of  au- 
thorities, to  decide  contrary  to  his  better  judgment. 
And  he  could  not  forbear  thinking,  that  if  Addis  v. 
Clement  had  been  mentioned,  the  Court  would  have 
decided  the  other  way  with  less  reluctance.  The  reason 
^vhy  they  determined  in  that  case  that  the  leasehold 
farm  did  not  pass  by  that  will  was,  because  they  thought 
that  all  the  words  there  used  had  received  in  other 
[?ases  a  certain  technical  construction,  and  therefore 
that  they  were  bound  by  those  decisions.  But  the 
Court  had  not  that  difficulty  to  encounter  in  this  case, 
because  here  they  find  another  word  in  the  will,/<2r?w.y, 
\vhich  in  its  general  signification  means  that  which  is 
held  by  a  person  who  stands  in  the  relation  of  tenant 
to  a  landlord.  The  extrinsic  circumstances  also 
weighed  strongly  in  this  case.     Therefore,  taking  into 

VOL.  YI.  p 
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consideration  the  residuary  clause,  in  which  the  items 
enumerated  were  all  personal  chattels,  and  that  the 
testator  did  not  mean  to  die  intestate  as  to  any  part  of 
his  property,  though  the  property  in  dispute  was  a  per- 
sonal estate,  yet  as  it  was  connected  with  land,  he 
thought  the  construction  that  the  family  had  put  upon 
the  whole  will  was  the  true  one. 

The  following  certificate  was  afterwards  sent  to  the 
Court  of  Chancery  : — "  We  have  heard  this  case  ar- 
gued, and  considered  the  effects  of  this  will,  and  are 
of  opinion,  taking  the  whole  will  together,  that  the 
leasehold  property  in  question  is  not  included  in  the 
residuary  bequest,  but  passed  by  the  prior  devise ;  al- 
though some  of  the  limitations  applied  to  the  real 
estates  are  inapplicable  to  this  species  of  property." 

102.  In  a  subsequent  case.  Lord  Ch.  J.  Eldon  and 
the  other  Judges  of  the  Court  of  Common  Pleas  held 
that  the  rule  laid  down  in  Rose  v.  Bartlet  was  a  rule  of 
property  not  to  be  shaken ;  and  therefore  that,  under  a 
general  devise,  leaseholds  did  not  pass,  unless  there 
was  something  to  show  an  evident  intention  that  they 
should  pass. 
Thompson  V.         103.  Mr.  Tliomsou  beinof   seised  of  the  manor  of 

Lawley,  2  Bos.  ° 

303.  W.,  and  other  freehold  estates  in  Yorkshire,  and  pos- 

sessed of  two  leasehold  houses  ;  devised  his  manor  of 
W.,  and  all  other  his  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  to  trustees  and  their  heirs, 
to  the  use  of  his  first  and  other  sons  of  his  body  in  tail 
male,  with  several  remainders  over,  in  strict  settle- 
ment ;  and  devised  all  his  money,  securities  for  money, 
goods,  chattels  and  effects,  and  all  other  his  personal 
estate,  not  before  disposed  of,  to  his  brother  and  sister. 

Upon  a  case  sent  by  the  Court  of  Chancery  to  the 
Court  of  C.  B.  the  question  was,  whether  the  leasehold 
passed  under  the  first  general  devise. 

Lord  Eldon  stated  the  reasons  for  the  certificate; 
and  after  observing  that  Lord  Kenyon  had  said  in  the 
preceding  case,  that  it  was  the  duty  of  courts  of  justice 
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to  give  effect  to  the  devisor's  intention,  as  far  as  they 
could  consistently  with  the  rules  of  law,  not  conjec- 
turing, but  expounding  his  will  from  the  words  used ; 
and  that  he  was  particularly  impressed  with  the  latter 
expression,  "  not  conjecturing,  but  expounding  his 
will  from  the  words  used ;"  he  said,  that  whether  the 
rule  laid  down  in  Rose  v.  Bartlet  were  wisely  adopted 
or  not,  it  was  unnecessary  to  determine  ;  but  that  case 
having  once  established  a  general  rule,  he  had  rather 
consent  pointedly  and  avowedly  to  contradict  that  rule 
in  terms,  than  to  acknowledge  it  in  words  and  deny  it 
in  effect,  by  raising  distinctions  which  in  fact  made  it 
impossible  for  any  man  to  decide  in  any  particular 
case,  what  was  the  legal  construction  of  a  will,  as  to 
this  point,  till  he  had  obtained  the  authority  of  a  court 
of  law,  in  a  judgment  upon  the  will,  for  the  opinion 
which, he  gave.  That  it  did  not  appear  that  there  was 
any  equitable  right  of  renewal,  nor  even  the  premises 
in  question  blended,  in  enjoyment  or  otherwise,  with 
any  freehold  land ;  there  was  no  difficulty  in  distin- 
guishing them  from  each  other,  they  had  never  been 
demised  together,  at  one  rent,  reserved  to  heirs  ;  they  , 
were  short  terms.  No  one  of  those  particular  circum- 
stances which  were  relied  upon  in  former  cases  existed 
in  this.  It  was  the  simple  case  of  terms  for  years,  and 
a  case  of  property,  prima  facie  that  sort  of  property 
which  a  disposition  of  personal  estate  must  be  intended 
to  pass.  That  the  estates  included  in  the  general  de- 
vise were  limited  to  the  issue  of  the  devisor  in  tail,  with 
several  remainders  over.  He  entered  into  an  exami- 
nation of  all  the  preceding  cases,  and  concluded  by 
saying, — "  The  rule  in  Rose  v.  Bartlet  is  a  rule  which 
has  been  acknowledged  for  ages,  and  upon  which  I 
shall  act,  until  I  am  informed  by  the  highest  authority 
that  I  am  no  longer  to  regard  it :  till  I  shall  be  so  in- 
formed, I  shall  substantially  regard  it  in  judgment ; 
for  I  think  it  better  to  overrule  it  altogether,  which 
I  must  not  do,  than  to  deny  to  it  its  effect,   upon 
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grounds  which  do  not  completely  satisfy  my  mind,  as 
solid  and  safe  grounds  of  distinction." 

All  the  other  Judges  said  the  rule  in  Rose  v.  Bart- 
let  ought  not  to  be   shaken  ;  and  the  Court  certified 
that  the  leasehold  houses  did  not  pass  by  the  general 
devise. 
What  words  nc-       104.  With  rcspcct  to  the  words  necessary  to  pass 

cessary  to  pass  ,     ,  •  •  i  i.       j.    -  1  ' 

reversions.        cstatcs  HI  rcvcrsion,  whcrcver  a  testator  shows  an  m- 
tention  to  dispose  of  all  his  property  by  his  will,  and 
vises  words  sufficient  for  that  purpose,  any  estates  to 
which  he  is  entitled  in  reversion  will  pass. 
Wheeler  V.  105.  A  pcrson  having  a  manor  and  other  lands  in 

lln,%t!'    '     Somersetshire,  devised  the  manor  to  A.  for  six  years, 
3  P.  Wms.  C3.  r^^^  pj^j,^  of  the  other  lands  to  B.  in  fee,  and  then  came 
this  clause  :  "  And  the  rest  of  my  lands,  in  Somerset- 
shire or  elsewhere,  I   give  to   my  brother."     It  was 
adjudged  that  the  reversion  of  the  manor  passed  by  the 
word  rest. 
Cooke  V.  Ger-        106.  A  pcrsou  Settled  part  of  his  lands  on  his  daugh- 
2Y2.'      ^'''      ter  for  life,  and  devised  another  part  to  his  wife  for  a 
saund.  180.      y^^^.  ^^^^^^  his  dcatli ;  and  then  devised  all  his  lands, 
not  settled  or  devised,  to  T.  K.  and  his  heirs.     Ad- 
judged, that  the  reversion  of  the  lands  settled  on  his 
daughter,  passed  by  this  devise. 
Rook  V.  Rook,        107.  A  person  bein"-  seised  in  fee,  devised  Black- 

2  Vein.  461.  r  n  ^ 

acre  to  A.  for  life,  and  devised  to  B.  all  his  lands  not 
before  devised,  to'  be  sold,  and  the  money  to  be  di- 
vided between  his  younger  children.  The  question 
was,  whether  the  reversion  of  Blackacre  passed  by  the 
devise  of  all  his  lands  not  before  devised  ;  and  it  being 
referred  to  the  Judges  of  C.  B.,  they  certified  that  the 
reversion  was  w^ell  devised. 
Willows  V.  Lid-  108.  A  person  devised  a  house  to  A.  and  his  wife 
a'Mod.^m  for  their  lives ;  and  then,  the  better  to  enable  his  wife 
to  pay  his  legacies,  he  devised  to  her  all  his  messuages, 
lands,  tenements,  and  hereditaments  whatsoever,  within 
the  kingdom  of  England,  not  before  disposed  of,  to 
hold  to  her  and  her  heirs.  It  was  also  found  that  the  tes- 
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tator  left  sufficient  to  pay  his  legacies,  without  the  re- 
version of  the  house. 

The  Court  of  King's  Bench  determined  that  the  re-  Doe  v.  Annan- 


version  of  the  house  did  not  pass;   but  this  judgment  Aid.'(i4f^"^  "^ 
was  unanimously  reversed  in  the  Exchequer  Chamber. 

109.  A  person  who  was  tenant  for  life,  remainder  Daiby.v.cham- 
to  his  first  and  other  sons  in  tail,  with  the  reversion  in  63?.°"' 

fee  in  himself,  having  a  son  and  daughter,  devised  all 
his  lands,  tenements,  and  hereditaments  to  his  daughter 
in  fee,  in  case  his  son  should  die  without  issue.  The  Fletcher  v. 
son  did  die  without  issue  ;  and  Lord  Holt  said,  though  c.'Ti!"' '"  '^' 
the  testator  had  only  a  dry  reversion  in  fee,  yet  that 
by  the  words,  all  his  lands,  tenements,  and  heredita- 
ments, such  reversion  would  pass. 

110.  The  words,  all  my  lands  out  of  settlement,  as 
also  the  words,  not  by  me  formerly  settled,  will  com- 
prehend reversions  in  fee  after  estates  tail. 

111.  Sir  W.  Lytton  being  tenant  in  tail  after  possi-  Falkland  v. 
bility,  of  some  lands,  remainder  in  fee  to  trustees,  in  pirrca.  24?' 
trust  for  himself  and  his  heirs  ;  and  being  also  tenant  62?."^^'^°' 
in  tail  of  some  other  lands,  remainder  to  the  right  heirs 

of  his  father,  and  having  no  issue,  devised  all  his  mes- 
suages, lands,  tenements,  and  hereditaments  whatso- 
ever, out  of  settlement,  to  his  nephew  Lytton  Strode, 
and  his  heirs.  The  question  was,  whether  the  different 
reversions,  to  which  he  was  entitled,  should  pass  by 
this  will. 

Lord  Cowper,  assisted  by  the  Master  of  the  Rolls, 
Lord  Ch.  J.  Trevor,  and  J.  Tracy,  decreed  that  the  re- 
versions passed  by  the  will.  And  on  an  appeal  to  the 
House  of  Lords,  this  decree  was  affirmed,  upon  the 
principle,  that  by  the  words,  lands  out  of  settlement, 
the  reversion  in  fee  passed ;  for  the  same  lands  may 
be  said  to  be  settled  and  unsettled,  namely,  settled 
as  far  as  the  use  thereof  is  limited,  and  unsettled  as 
to  the  reversion. 

112.  Sir  J.  Chester,  on  the  marriage  of  his  eldest  Chester v.ches. 
son,  settled  lands  of  800/.  per  annum  on  his  eldest  Tsl    '    "'' 
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son  for  life,  remainder,  as  to  part,  to  the  wife  of  his 
son  for  life,  remainder  to  the  first  and  other  sons  of 
that  marriage  in  tail  male,  remainder  to  his  son  and 
his  heirs  male  on  any  other  wife,  remainder  to  himself 
in  fee.  And  being  seised  in  fee  of  other  lands  in  pos- 
session, in  Littleton,  Marston,  and  Milbroke ;  he  de- 
vised all  his  lands,  tenements,  and  hereditaments  in 
these  three  places,  or  elsewhere,  not  by  him  forjnerly 
settled,  or  thereby  by  him  otherwise  disposed  of,  to 
trustees  for  a  term  of  100  years,  upon  the  trusts  therein 
mentioned,  remainder  to  his  younger  son  in  fee. 

The  eldest  son  died,  leaving  six  daughters ;  and  the 
question  was,  whether  the  reversion  of  the  estate,  set- 
tled on  the  eldest  son,  should  pass  by  this  devise. 

It  was  decreed  by  Lord  King,  assisted  by  Lord  Ray- 
mond and  another  Judge,  i.  That  the  word  else- 
where was  the  same  as  if  the  testator  had  said  he  dcr- 
vised  all  his  lands  in  the  three  places  particularly 
mentioned,  or  in  any  other  place  Avhatever ;  and  that 
there  was  no  reason  to  reject  so  plain^  proper,  and  in- 
telligible a  word  in  a  will  as  this,  which  probably  was 
inserted  to  avoid  the  prolixity  of  naming  the  several 
other  places  in  which  the  premises  lay;  it  being  a 
great  estate,  and  difficult,  at  the  time  of  making  the 
will,  when  the  testator  might  be  supposed  to  be  inops 
consilii,  and  without  his  writings,  to  particularize  all 
the  towns.  That  the  word  elsewhere  was  therefore  the 
most  significant,  sensible,  and  comprehensive  word 
that  could  be  used  for  that  purpose,  equivalent  to  the 
naming  of  them.  And  it  would  be  of  the  most  dan- 
gerous consequence,  under  pretence  of  construing  this 
will,  and  assisting  the  testator's  intentions,  to  reject  a 
word  so  material  to  be  made  use  of,  both  for  the  sake 
of  brevity  and  security. 

II.  That  the  words,  7iot  otherwise  by  7ne  settled, 
could  have  excepted  only  that  estate  in  the  lands 
which  was  otherwise  before  settled ;  whereas  it  was 
plain  that  the  reversion  in  fee  was  not  settled,  and 
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therefore  ought  to  pass  by  the  will.  The  reversion  in 
fee  of  the  lands  in  question  not  being  settled,  the 
lands,  as  to  such  reversion,  were  not  settled ;  so  that 
the  same  lands  in  several  respects,  might  be  said  to 
be  settled  and  unsettled;  viz.  with  regard  to  all  the 
particular  estates  which  were  limited^  the  lands  might 
be  said  to  be  settled ;  though  with  regard  to  the  re- 
version in  fee,  it  might  be  properly  said,  that  the  lands 
were  not  settled ;  and  the  reversion  in  fee  which  re-  Sen^we, 
mained  unsettled,  was  part  of  the  old  estate,  whereof  ^  Bro.  r. 
the  owner  continued  seised. 

113.  Mr.  Tracev  beins^  seised  of  estates  in  the  coun-  Freeman  v. 

,  .  ChandoSjCowp. 

ties  of  Gloucester  and  Worcester,  and  also  entitled  to  363 
the  reversion  of  certain  estates  in  the  counties  of  Ox- 
ford and  Wilts,  devised  all  and  every  his  manors, 
messuages,  lands,  tenements,  hereditaments,  and  pre- 
mises in  the  counties  of  Gloucester  and  Worcester,  and 
elsewhere  in  the  kingdom  of  England,  to  trustees, 
subject  to  certain  charges  thereon,  and  to  certain  limi- 
tations and  estates  to  all  his  brothers,  by  his  marriage 
settlement.  The  estates  in  the  counties  of  Gloucester 
and  Worcester  were  the  only  ones  charged  or  men- 
tioned in  his  marriage  settlement.  The  question  was, 
whether  the  reversion  in  fee  of  the  estates  in  Oxford- 
shire passed  by  the  will. 

It  was  contended,  that  from  the  words  of  the  will 
referring  to  the  limitations  of  estates  in  Gloucester- 
shire and  Worcestershire,  and  the  charges  thereon,  it 
was  manifest  the  testator  had  no  other  estates  than 
those  in  contemplation  at  the  time  of  making  his  will. 
But  the  Court  of  King's  Bench  certified,  that  the  re- 
version in  fee  of  the  estates  in  Oxfordshire  and  Wilt- 
shire passed  by  this  devise. 

114.  ,E.  Atkyns,  being  seised  in  fee  in  possession  of  Atkyns  v, 
the  manor  of  Cotes,  and  to  an  estate  there  called  Pin-  Cowp.  808. 
bury  Park ;  and  being  likewise  entitled  to  the  rever- 
sion in  fee  of  the  manor  of  Sewell,  in  the  said  county 

of  Gloucester,  expectant  on  the  estates  tail  of  three 
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persons  then  living",  made  his  will,  and  thereby  devised 
as  follows : — "  I  give,  devise,  and  bequeath  all  that  the 
manor  or  lordship,  or  reputed  manor  or  lordship  of 
Cotes,  in  the  county  of  Gloucester,  with  the  rights, 
royalties,  and  appurtenances,  and  also  all  and  every  the 
messuages,  farms,  lands,  tenements,  advowsons,  and 
hereditaments  whatsoever  of  me,  the  said  E.  Atkyns, 
situate,  lying,  and  being  within  or  adjoining  to  the  said 
manor  or  lordship,  and  also  all  that  my  capital  mes- 
suage or  tenement,  and  all  and  every  my  lands,  tene- 
ments, and  hereditaments  whatsoever,  whether  freehold 
or  leasehold,  situate  and  being  at  or  in  or  near  Pinbuiy 
Park,  or  elsewhere  in  the  said  county  of  Gloucester, 
with  their  appurtenances ;  and  all  my  estate,  term  of 
years,  and  interest  therein,  unto  and  to  the  use  of  my 
executors,"  &c.  Upon  trust  to  sell  the  same  for  the 
benefit  of  his  younger  children. 

Several  years  after  the  death  of  the  testator,  the  rever- 
sion of  the  manor  of  Sewell  came  into  possession  ;  and 
a  question  arose  between  the  heir  at  law  and  the 
younger  children,  whether  it  passed  by  the  will.  A  case 
was  made  by  Lord  Thurlow  for  the  opinion  of  the  Court 
of  King's  Bench,  who  certified  that  it  did  pass  to  the 
executors  by  the  express  words  of  the  will 
3  Bro.  Pari.  Thc  Chancclloi  ordered,  that  the  Judge's  certificate 

ca.408.  should  bc  confirmed.     From  this  order  an  appeal  was 

brought  to  the  House  of  Lords :  and  a  question  having 
been  put  to  the  Judges,  whether  the  reversion  of  the 
Doe  V.  Meakin,  mauor  of  ScwcU  passcd  by  the  will ;  the  Lord  Chief 

I  ^ast,  a  .      ]3ai'on    delivered  their   unanimous   opinion,   that  the 

reversion  in  fee  of  the  manor  of  Sewell  did  pass  by  the 

will ;  whereupon  the  decree  was  affirmed. 

Goodrightv.  115.  It  has  been  held  in  two  modern  cases,  that 

2Bo"s!(im}.       where  there  are  general  words  in  the  residuary  clause 

WMtiierb         ^^^  w^^  thcy  Carry  every  estate  and  interest  which  is 

II  East,  322.     j^ot  cxprcssly,  or  by  necessary  implication  excluded 

from  its  operation ;  and  therefore  carry  all  reversions. 
116.  But  as  the  intention  of  the  testator  is  the  rule 
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by  which  all  wills  are  construed,  where  it  is  manifest 
that  a  testator  does  not  intend  to  devise  a  reversion  by 
general  words,  such  reversion  will  not  pass. 

117.  A.  Mervin,  on  the  marriage  of  his  eldest  son  Teat  v.  strong, 
Henry,  settled  the  manor  of  Arlestown  on  himself  for 
life,  remainder  to  his  son  Henry  for  life,  remainder  to 
the  first  and  other  sons  of  Henry  in  tail,  &c.  with  the 
reversion  in  fee  to  the  father.  A.  Mervin  had  issue 
three  other  sons,  Audley,  James,  and  Theophilus,  and 
four  daughters  ;  and  being  seised  of  other  lands  in  fee 
simple,  he  made  his  will,  by  which  he  devised  all  those 
lands  whereof  he  was  seised  in  fee  simple  in  possession 
to  his  wife  ;  and  also  all  other  the  lands,  tenements,  and 
hereditaments  whereof  he  was  seised  in  fee  simple,  or 
of  which  any  other  person  was  seised  in  trust  for  him ; 
with  a  proviso,  that  if  his  sons  Henry  and  Audley  (who 
were  his  first  and  second  sons)  should  both  of  them  die 
without  issue  male,  in  the  lifetime  of  his  son  James, 
(who  was  his  third  son)  whereby  the  estate  settled  on 
his  son  Henry  on  his  marriage  should  descend  on  his 
son  James,  that  then  his  son  James  should  not  take 
any  interest  or  estate  in  the  lands  therein-before  de- 
vised to  him. 

The  question  was,  whether  the  reversion  in  fee  of 
the  lands  which  were  settled  on  Henry  should  pass  by 
this  devise.  The  Court  of  King's  Bench  in  Ireland 
gave  judgment  that  the  reversion  in  fee  did  pass ;  but 
this  judgment  was  reversed  by  the  Court  of  King's 
Bench  in  England ;  and  Lord  Mansfield,  in  delivering 
the  opinion  of  the  Court,  observed,  that  the  words  used 
by  the  testator  were  certainly  sufficient  to  carry  the 
reversion  in  fee  of  the  lands  settled  on  Henry,  if  they 
had  not  been  restrained  by  other  words  and  expres- 
sions ;  and  that  the  clause  in  the  will  (besides  several 
others)  which  directed  that  in  case  Henry  and  Audley 
should  die  without  issue  male  in  the  lifetime  of  his  son 
James,  whereby  the  estate  settled  on  Henry  should 
descend  to  James,  then  James  should  not  take  any 
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estate  in  the  lands  devised  to  him,  proved  to  a  demon- 
stration that  the  testator  did  not  mean  to  devise  this 
reversion;  for  if  he  had,  then  it  could  never  go  to 
3  Bro.  Pari.      James.     A  writ  of  error  was  brought  in  the  House  of 

Ca  '219  ... 

Lords ;  and  the  Judges  having  given  their  opinion  that 
the  reversion  in  fee  did  not  pass  by  this  devise,  the 
judgment  of  the  Court  of  King's  Bench  in  England  was 
affirmed. 
Roe  V.  Avis,  118.  A  person  being  seised  in  tail  of  an  undivided 

fourth  of  an  estate,  and  entitled  to  the  reversion  in  fee 
of  another  fourth,  expectant  on  the  determination  of  an 
estate  tail,  reciting  that  she  was  entitled  to  an  undi- 
vided fourth  of  an  estate,  &c.,  which  she  thought  was 
an.  estate  in  fee,  devised  it  to  a  trustee  in  fee,  upon 
several  trusts :  and  then  came  the  following  clause — 
*'  And  all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects,  I  direct  to  be  sold  and  disposed  of,  as  soon 
as  may  be,  after  my  decease,  and  thereout  the  expenses 
of  my  funeral  to  be  paid,"  &c. 

The  Court  of  King's  Bench  held  that  the  reversion 
did  not  pass ;  for  although  those  general  words  were 
sufficient  to  pass  a  fee,  in  order  to  answer  the  purposes 
of  the  will ;  yet  in  this  case  they  said  it  was  manifest  that 
this  estate  was  not  in  the  contemplation  of  the  testa- 
trix when  she  made  her  will,  it  being  only  a  reversion 
expectant  on  the  determination  of  an  estate  tail,  which 
her  aunts  might  have  barred ;  and  the  testatrix  having 
by  the  former  part  of  her  will  disposed  of  all  the  free- 
hold estate  to  which  she  supposed  herself  entitled. 
They  observed  that  it  was  clear  from  the  purpose  to 
which  a  part  of  the  produce  of  what  she  directed  to  be 
sold  was  to  be  applied,  namely,  the  paying  of  her  fune- 
ral expenses,  that  she  only  meant  to  dispose  of  some- 
thing which  could  be  sold  immediately ;  and  that  this 
reversion  might  never  have  descended  to  her  heirs. 
And  mortgages,  119.  It  was  formerly  held  that  lands  mortgaged 
Zmsu  ^  ^  '  might  be  devised  by  the  mortgagee,  by  the  words,  all 
my  mortgages;   but  afterwards   the  Courts  laid    it 
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down  that  these  words  would  only  comprehend  mort- 
gages for  years,  and  not  mortgages  in  fee,  especially  if 
they  were  forfeited. 

120.  A  person  seised  of  divers  lands  in  A.,  B.,  and  Wilkinson  v. 
C. ;  the  lands  in  C.  being  in  him  by  mortgage,  and  for-  cro?Car".'447. 
feited ;  made  his  will ;  and  after  devising  the  lands  in 

A.  and  B.  to  several  persons  and  their  heirs,  he  gave  all 
the  rest  of  his  goods,  chattels,  leases,  estates,  mort- 
gages, debts,  ready  money,  plate,  and  other  goods, 
Avhereof  he  was  possessed,  to  his  wife,  after  his  debts 
and  legacies  were  paid ;  and  made  her  his  executrix. 
The  Court  doubted  whether  the  estate  in  mortgage 
passed  to  the  wife,  because  the  word  mortgage  was 
coupled  with  personal  things ;  and  because  the  testator 
used  the  words,^ — whereof  he  was  possessed. 

121.  A  person  who  was  seised  of  lands  in  fee,  and  of  wynnev. 
mortgages  in  fee,  devised  all  his  lands  to  A.  B.,  and  5'vern"3. 
gave  several  legacies,  and  then  said,  "  All  the  residue 

of  my  estate  I  give  to  my  executor."  It  was  resolved, 
that  the  mortgage  went  to  the  executor.  But  if  the 
testator  had  only  devised  his  lands,  without  giving  any 
legacies,  and  had  bequeathed  the  rest  of  his  personal  es- 
tate to  his  executors,  there  perhaps  the  mortgaged  lands 
would  have  passed  to  A.  B. ;  for  else  there  would  be 
nothing  to  answer  and  make  sense  of  the  clause,  "  all 
the  residue  ; "  for  that  implied  that  he  had  already  de- 
vised some  part  of  his  personal  estate  ;  or  at  least  it 
showed  that  he  intended  part  of  it  should  have  passed. 

122.  This  doctrine  has  been  entirely  altered ;  for  the 
nature  of  mortgages  being  now  clearly  ascertained  and  xit.  is.  c.  2. 
settled,  and  the  whole  transaction,  till  foreclosure,  being 
considered  a  personal  engagement  only,  in  which  the 
money  borrowed  is  the  principal,  and  the  conveyance 

of  the  land  only  an  accessary,  it  is  established  that  nei- 
ther the  general  words,  lands,  tenements,  and  heredi- 
taments, nor  any  other  words  particularly  appropriated 
to  the  description  of  real  estates,  v»^ill  carry  mortgages  in 
fee,  if  the  testator  has  other  property  to  satisfy  the  words. 
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123.  A  person  being  seised  of  several  freehold  ma- 
nors, and  of  a  great  personal  estate,  made  his  will,  and 
after  devising  part  to  his  wife  for  life,  gave  all  other  his 
lands,  tenements,  and  hereditaments,  out  of  settle- 
ment, to  his  nephew.  The  testator  afterwards  fore- 
closed and  got  releases  of  the  equity  of  redemption  of 
some  mortgages  in  fee.  One  of  the  questions  in  this 
case  was,  whether  these  mortgages  passed  by  the  will 
under  the  words,  lands,  tenements,  and  hereditaments  ; 
and  it  was  agreed  by  the  Lord  Chancellor,  assisted  by 
the  Master  of  the  Rolls,  and  two  Judges,  that  mort- 
gages in  fee,  although  forfeited  when  the  will  was 
made,  did  not  pass  by  those  words. 

124.  But  if  a  testator  has  no  other  property  answer- 
ing the  description  given  in  his  will,  in  point  of  situa- 
tion, and  other  circumstances,  except  mortgages,  they 
will  then  pass  by  general  words,  though  not  particularly 
adapted  to  them,  because  otherwise  the  will  would  have 
no  effect. 

125.  A  person  possessed  of  a  mortgage  of  the  Swan 
Inn,  at  Chelsea,  made  his  will,  and  thereby  devised  to 
A.  and  his  heirs  "  all  his  freehold  messuages  and  gar- 
den grounds  at  Chelsea."  It  was  held  by  Lord  Hard- 
wicke,  on  a  question  whether  the  mortgaged  interest 
would  pass  by  this  description,  that  as  it  did  not  ap- 
pear the  testator  had  any  other  lands  there,  it  certainly 
would. 

126.  Various  opinions  have  been  entertained,  within 
these  few  years,  respecting  the  question,  whether  a  ge- 
neral devise  passes  lands  whereof  the  devisor  is  only 
mortgagee  or  trustee.  In  a  case  before  Lord  Rosslyn 
in  1800,  it  was  contended  that  general  words  did  not 
pass  an  estate  held  in  trust  for  another,  unless  there 
appeared  to  be  an  intention  that  it  should  pass ;  to 
which  his  Lordship  said,  that  was  certainly  the  under- 
standing ;  but  perhaps  the  most  convenient  rule  would 
have  been  the  reverse,  as  it  might  be  more  easy  to  find 
a  devisee  than  an  heir.  Lord  Redesdale,  who  was  then 
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Attorney  General,  suggested,  as  amicus  airicu,  that  the 
rule,  that  an  estate  held  in  trust  should  pass  by  a  gene- 
ral devise,  would  not  be  the  most  convenient,  from  the 
frequent  instances  of  estates  tail  created  by  general 
words,  in  consequence  of  which  the  legal  estate  might 
get  into  an  infant,  fettered  with  an  entail. 

127.  In  a  subsequent  case,  the  Master  of  the  Rolls,  Brayirokev. 
Sir  W.  Grant,  having  determined  that  an  estate  held  in  8"veT.'4i7. 
trust  passed  by  the  general  words  of  a  will ;  on  an  ap-  gxerm r?*^*' 
peal  to  Lord  ^Eldon,  he  said, — "  I  am  disposed  in  this  ^^^* 
cause  to  concur  with  the  opinion  of  the  Master  of  the 
Rolls,  meaning  rather  to  state  my  judgment  that  the 
rule  is  not,  that  in  every  case  where  general  words  are 
used,  the  property  shall  or  shall  not  pass ;  but  that  in 
each  case  you  must  look  at  every  part  of  the  will  for 
the  intention  with  regard  to  such  property.  I  do  not 
know  in  experience  any  case  in  which  the  proposition 
is  laid  down  so  strong  one  way  or  the  other,  as  it  was 
laid  down  in  the  Attorney  General  v.  Buller.  I  know 
no  case  which  states  as  the  rule,  that  trust  estates  shall 
not  pass,  unless  the  intention  that  they  should  pass  ap^ 
pears ;  and  I  incline  to  think  they  will  pass,  unless  I 
can  collect  from  expressions  in  the  will,  or  purposes  or 
objects  of  the  testator,  that  he  did  not  mean  they  should 
pass.  In  this  case  there  is  no  circumstance,  except  one, 
that  I  shall  observe  upon,  denoting  any  special  inten- 
tion. It  is  the  case  of  a  dry  trust,  all  the  debts  and 
legacies  being  long  paid,  as  I  now  understand.  There 
was  therefore  a  pure  legal  estate  in  the  testator,  nothing 
remaining  to  be  done  but  to  re-convey.  There  is  no 
one  circumstance  in  this  will  to  cut  down  the  general 
effect,  upon  any  notion  of  intention,  unless  it  can  be 
said,  that  where  he  meant  to  create  a  trust,  riz.  as  to 
the  personal  estate,  he  joins  another  person  with  his 
wife,  giving  the  real  estate  to  her  alone;  but  that  ' 
is  too  thin  an  evidence  of  intention,  to  afford  much 
inference. 

The  result  is  this:  a  will  containing  words  large 


222  Title  XXXVIII.    Devise.     Ch,  x.  §  128—130. 

enough,  and  no  expression  in  it  authorizing  a  narrower 
construction  than  the  general  legal  construction,  nor 
any  such  disposition  of  the  estate  as  is  unlikely  for  a 
testator  to  make,  of  any  property  not  in  the  strictest 
sense  his,  as  complicated  limitations :  nor  any  purpose 
at  all  inconsistent  with  as  probable  an  intention  to  vest 
it  in  his  wife  as  devisee,  as  to  let  it  descend.  I  know 
of  no  case  in  which  a  mere  devise  in  these  general 
terms,  without  more,  where  the  question  of  intention 
cannot  be  embarrassed  by  any  reasoning  upon  the  pur- 
pose or  objects,  or  the  person  of  the  devisee,  has  been 
held  not  to  pass  the  trust  estate.  If  there  was  any  such 
case,  I  would  abide  by  it;  but  I  do  not  feel  strong 
enough  upon  authority  or  reasoning  to  dissent  from  the 
decision  of  the  Master  of  the  Rolls. 
And  equities  of  128.  Lauds  which  are  in  mortgage,  and  whereof  the 
re  emption.  (Jevisor  has  ouly  the  equity  of  redemption,  will  pass  by 
the  same  words  as  lands  not  mortgaged,  because  a 
Philips  V.  Hill,  mortgage  is  only  considered  as  a  pledge  for  securing 
101.  ^    ^^"      the  repayment  of  a  debt,  and  the  lands  remain  in  the 

mortgagor,  for  every  other  purpose. 
And  copyholds.       129.  With  rcsDcct  to  thc  words  that  arc  neccssarv  to 

Tendrill  v.  ...  . 

Smith,  pass  copyholds,  it  is  laid  down  by  Lord  Hardwicke 

Godwyn'V.       that  whcrc  copyhold  lands  are  surrendered  to  the  use 
f  Vel^22G.       ^^  ^  ^^^^^^  they  pass  by  a  general  devise  of  all  the  tes- 
tator's lands  and  tenements;  notwithstanding  there  are 
freeholds  to  answer  such  devise.   But  where  copyholds 
have  not  been  surrendered  to  the  use  of  a  will,  they  do 
not  pass  by  general  words,  because  the  omission  of  a 
surrender  renders  it  doubtful  whether  the  testator  in- 
Ante,  c.  4.       tcudcd  to  disposc  of  liis  copyholds  or  not. 
Miiboumv.  130.  A  person  being  seised  of  real  estates  in  Hun- 

2Bro.  R.'64.  tiiigdonshirc  and  Cambridgeshire,  and  possessed  of 
copyholds  in  those  counties,  devised  all  his  messuages, 
farms,  lands,  tenements,  and  hereditaments,  with  the 
appurtenances,  in  Huntingdonshire  and  Cambridge- 
shire, to  his  wife  for  life,  &.c.  The  copyholds  were 
not  surrendered  to  the  use  of  his  will  j  and  therefore 
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the  Master  of  the  Rolls  (Lord  Kenyon)  held,  they  did 
not  pass  by  it. 

131.  A  person  devised  to  trustees  all  his  messuages,  Lindoppv. 

I        1  IT  11    Everall, 

cottages,  lands,  tenements,  hereditaments,  and  real  3  Bro.  r.  188. 
estate  whatsoever,  situate  within  the  parishes  of  N.  &c., 
and  also  all  his  messuages,  &c.  in  S.  and  P.,  upon  trust 
to  sell  and  dispose  of  the  same,  to  pay  his  debts  and 
legacies.  The  question  was,  whether  a  small  copyhold 
estate,  which  was  supposed  to  be  freehold,  passed. 

Lord  Thurlow  held,  that  it  did  not  pass :  for  though, 
where  the  copyhold  is  necessary  to  pay  debts,  it  is  held 
equivalent  to  a  description  of  it,  yet  here,  it  not  being  Jhur*  ^• 
necessary  for  that  purpose,  it  should  not  pass,  for  the  i5  Ves.  396. 
further  purpose  of  going  to  the  younger  child. 

132.  A  person  devised  in  the  following  words : —  Oascoigne  v. 

Barker 

"  I  give  to  my  son  Henry  all  my  lands,  tenements,  and  3  Atk.'s. 
hereditaments,  in  possession  and  reversion,  freehold 
and  copyhold,  in  the  parish  of  Chiswick,  or  elsewhere 
in  the  county  of  Middlesex,  (which  copyhold  lands  I 
have  surrendered  to  the  use  of  my  will,)  to  him  and 
his  heirs." 

Lord  Hardwicke  held,  that  the  words  in  the  paren-  wiison  v. 
thesis  were  to  be  taken  as  restrictive  of  the  first  words  3  Ves.'i9i. 
of  the  devise ;  so  that  the  devise  should  be  construed  ^'  ^* 
only  to  extend  to  copyholds  actually  surrendered,  and 
not  to  any  others. 

133.  Where  a  testator  had  freehold,  customary,  and  Roe  v.  Vernon, 
copyhold  estates,  and  devised  two  rent-charges  out  of      ^^ '  -^  • 
all  his  real  estate,  and  also  two  copyholds  in  Middlesex 

for  lives,  and  subject  thereto,  devised  all  his  freehold 
manors,  lands,  &c.  in  Yorkshire  ;  it  was  held  that  cer-  Rumboid  v. 
tain  customary  estates  which  the  devisor  had,  together  an"^,  c.  4 
with  freehold  property  in  Yorkshire,  did  not  pass  by 
these  words ;  for  as  the  lands  were  holden  by  copy  of 
court-roll,  and  passed  by  surrender  and  admittance, 
and  were  generally  reputed  and  called  copyholds  ;  and 
the  testator  having  distinguished  in  other  parts  of  his 
will  between  copyhold  and  freehold,  he  must  be  pre- 
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sumed  to  liave  used  the  freehold  in  its  usual  and  po- 
pular signification,  as  not  including  these  customary 
estates,  considered  by  himself  as  copyholds. 
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I  P.  Wins.  77. 


Section  1. 

With  respect  to  the  words  that  are  necessary  to  de- 
note the  nature  of  the  estate  or  interest  intended  to  be 
given  by  the  testator  to  the  devisee,  the  Courts,  both  of 
law  and  equity,  in  conformity  to  the  general  rules  of 
construction  already  stated,  do  not  require  in  a  devise 
those  legal  and  technical  words  which,  in  a  deed,  are 
deemed  absolutely  necessary  to  the  creation  of  parti- 
cular estates ;  but  will  carry  the  intention  of  the  tes- 
tator into  effect,  if  sufficiently  declared,  however  de- 
fective the  language  may  be. 

2.  Upon  this  principle  it  has  been  long  established 
that  the  word  heirs  need  not  be  used  in  a  will  to  create 
an  estate  in  fee  simple ;  but  that  any  other  words  suffi- 
ciently sho-wing  the  intention  of  a  testator  to  give  the 
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whole  of  his  interest  in  the  lands  to  the  devisee,  will 
have  the  same  effect. 

3.  Thus  it  was  resolved  so  early  as  in  the  reiarn  of  Bro.Ab. Devise, 
King"  Edw.  III.,  that  a  devise  to  a  man,  hi  perpetimm,  i  inst.  9.  i. 
o'ave  him  an  estate  in  fee.     It  is  the  same  where  the      ^^" 


& 


devise  is  to  a  person  in  fee  simple.  So  of  a  devise  to  a 
man  and  his  successors,  that  word  being  deemed  equi- 
valent to  heirs,  for  hcEres  succedlt  patrl. 

4.  It  is  said  by  Perkins,  §  557.  that  if  lands  be  de- 
vised to  J.  S.  to  hold  to  him  and  his  assigns,  he  will 

take  an  estate  in  fee  simple  ;  but  this  is  denied  by  Lord  i  inst.  9.  h. 
Coke,  who  says,  if  a  devise  be  to  a  man  and  his  assigns, 
without  saying  for  ever,  the  devisee  has  but  an  estate 
for  life. 

5.  Lord  Coke  also  says,  a  devise  to  A.^  et  sangulnl  w. 
suo,  passes  a  fee,  for  the  blood  runs  through  the  colla- 
teral, as  well  as  the  lineal  line ;  but  a  devise  to  a  man, 

et  semlnl  suo,  only  gives  him  an  estate  tail. 

6.  The  same  author  says,  a  devise  to  a  person  to  give  w. 
and  sell,  passes  an  estate  in  fee  simple ;  and  this  doc- 
trine has  been  confirmed  by   several  determinations. 
Thus  wliere  a  person  devised  lands  to  A.  to  give,  sell,  Bro.Ab. 
and  do  therewith  at  his  will  and  pleasure,  it  was  held     ^'^'^^'  ^  * 
that  the  devisee  took  an  estate  in  fee  simple.     And  in  Moor,  57, 
another  case  where  a  man  devised  lands  to  his  wife,  to 
dispose  and  employ  them  on  her  and  his  son,  at  her  will 

and  pleasure,  it  was  held  that  she  took  an  estate  in  fee. 

7.  Where  a  person  seised  of  a  house  and  lands  leased  widiakev. 
them  for  99  years,  and  then  made  his  will,  by  which  he  Hob.'2.^' 
devised  to  B.  his  house  and  all  his  lands  for  99  years ; 

and  then  added  these  words, — "  The  mid  B.  to  have  all 
my  inheritance,  if  the  law  will  allow."  It  was  held  that 
B.  took  a  fee. 

8.  Where  A.  seised  of  lands  in  W.  devised  them  to  his  Green  v. 
son  B.  for  his  life,  and  then  to  remain  to  C,  the  son  of  hoTgI.' 
B.,  except  B.  purchased  another  house,  with  so  much 

land  as  in  W.  for  C,  and  then  B.  should  sell  the  lands 
in  W.  as  his  own.   It  was  held  that  C.  took  a  fee  in  the 
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lands  in  W.,  as  B.  did  not  make  any  purchase  of  any 
other  lands ;  for  the  word  purchase  imported,  in  com- 
mon parlance,  an  absolute  purchase  in  fee.     §  12. 

9.  A  person  devised  in  these  words — "  I  give  my 
houses  in  Broad  Street  to  M.  T.  for  her  own  use,  to 
give  away  at  her  death  to  whom  she  pleases."  Lord 
Hardwicke  held  that  an  estate  in  fee  passed. 

10.  The  words  "  freely  to  be  enjoyed,"  have  been 
held  to  pass  an  estate  in  fee  ;  as  where,  after  an  intro- 
ductory clause,  showing  an  intention  to  dispose  of  his 
whole  estate,  a  person  gave  to  his  sons,  T.  M.  and 
R.  M.  all  his  lands  and  tenements,  freely  to  be  enjoyed 
and  possessed  alike ;  it  was  held  that  a  fee  passed. 
But  in  a  modern  case  these  words  were  not  allowed  to 
have  so  extensive  an  effect. 

1 1 .  In  another  modern  case  it  was  held  that  a  devise 
to  the  testator's  wife  of  all  his  property,  both  personal 
and  real,  for  ever,  passed  the  fee  in  the  real  estate :  and 
that  the  devisor's  intent  to  use  those  words  in  a  more 
restricted  sense,  was  not  shown  by  a  subsequent  clause 
of  the  will,  whereby  he  gave  an  additional  annuity  after 
the  decease  of  his  wife  to  a  person  to  whom  he  had 
before  given  a  smaller  annuity,  preceding  the  devise  to 
the  wife. 

12.  A  person  devised  to  Agnes  Pearson,  who  was 
his  heir  at  law,  for  and  during  her  life,  to  be  enjoyed 
by  her  without  molestation,  and  after  her  death,  to  her 
lawful  issue,  and  if  she  should  have  no  issue,  that  she 
should  have  power  to  dispose  thereof  at  her  will  and 
pleasure.  The  Court  was  of  opinion  that  Agnes  took 
an  estate  in  fee  simple,  as  the  contingent  remainder  to 
the  issue  never  vested ;  for  the  testator,  by  giving  her 
power  to  dispose  thereof  at  her  will  and  pleasure,  in 
case  she  had  no  issue,  had  given  her  a  fee  simple. 

13.  A  devise  for  the  benefit  of  children,  during  their 
minority,  without  any  further  disposition,  has  been  held 
in  some  cases  to  give  such  children  an  estate  in  fee 
simple. 
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14.  A  person  devised  the  residue  of  his  real  and  per-  Newkndv. 
sonal  estate  to  trustees,  their  heirs,  executors,  and  ad-  2  p?Wms.  194. 
ministrators,  in  trust  to  pay  and  apply  the  produce 
and  interest  thereof  for  the  maintenance  and  benefit  of 
such  of  his  grandchildren  by  his  only  daughter  N.  as 
should  be  living  at  the  time  of  his  decease,  mitil  his 
said  grandchildren  should  attain  the  age  of  twenty-one 
years,  or  be  married ;  and  made  no  further  disposition 
of  his  estate,  but  only  directed  that  if  all  his  trustees 
should  die,  his  son-in-law  N.,  the  husband  of  his  daugh- 
ter, should  be  a  trustee. 

Lord  Macclesfield  said,  the  intention  was  most  plain, 
that  the  grandchildren  should  have  the  surplus  both  of 
the  real  and  personal  estate,  after  the  age  of  twenty- 
one,  for  it  could  not  be  imagined  that  the  testator 
should  show  a  concern  for  his  grandchildren,  when  they 
did  not  want  it,  and  leave  off  that  care  at  the  only  time 
when  they  could  be  supposed  to  stand  in  need  of  it, 
namely,  when  they  came  of  age,  and  were  marriage- 
able. Besides,  it  was  plain  the  testator  gave  all  from 
the  heir  at  law,  by  vesting  the  whole  estate  in  fee,  as 
well  the  legal  property  as  the  personal  estate,  in  trus- 
tees ;  which  would  not  have  been  done  had  any  thing 
been  intended  to  remain  to  the  daughter  and  heir ;  not 
only  the  interest  but  the  produce  of  the  real  and  per- 
sonal estate  was  to  be  applied  by  such  trustees  ;  and  to 
help  this  plain  intention  of  the  testator,  the  word  pro- 
duce should  be  taken  in  the  larger  sense,  and  then  it 
would  signify  whatever  the  estate  would  yield,  by  sale 
or  otherwise ;  and  this  case  was  the  stronger,  in  regard 
the  son-in-law  was  to  be  a  trustee,  in  case  the  other 
trustees  should  all  die ;  but  it  could  not  be  intended 
that  the  son-in-law  should  be  a  trustee  for  himself,  or 
for  what  himself  would  be  entitled  to,  should  it  come 
to  his  wife. 

It  is  reported  in  Atkyns  that  Lord  Hardwicke  said,  he  3  Atk.  316. 
could  see  no  reason  to  approve  of  this  case.  It  has,  how- 
ever, been  admitted  as  an  authority  in  the  following  one. 

Q  2 
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eat  V.  Powell,       15,  G.  P.  dcvlsed  all  the  rest,  residue,  and  remainder 
Eden,479.      of  his  real  and  personal  estate  to  two  trustees,  in  trust 
for  his  younger  son  G.,  till  he  attained  twenty-one,  and 
then  the  trust  was  to  cease. 

Lord  Henley,  after  taking  time  for  consideration, 

delivered  his  opinion,  that  G.  was  intended  to  have  the 

whole  beneficial  interest  in  the  residue  of  the  real  and 

personal  estate ;  and  that  the  trust  was  to  continue 

)oe  V.  Roper,    onlv  durinsT  his  minority.     That  it  was  the  same  as  if 

1  East  518. 

>oe  V.  Clayton,  the  tcstator  had  said, — I  cfive  the  estate  to  trustees,  in 

Ves  141.  .  . 

trust  for  G.  till  he  attain  21,  and  then  to  G.  and  his 
heirs.  That  Shephard  v.  Newland  was  a  much  stronger 
case. 

16.  A  devise  to  trustees  in  fee,  in  trust  for  A.  B. 
■without  any  words  of  limitation,  has  been  held  to  pass 
the  whole  beneficial  interest,  or  fee  simple,  to  A.  B. 
haiienger  v.  17.  Upon  a  casc  scut  out  of  Chanccry  for  the  opinion 
Term  R.  597.  t)f  the  Court  of  K.  B.  the  facts  were  :  A  person  had  de- 
vised to  trustees  and  their  heirs  a  certain  estate,  in 
trust  for  Joan  the  wife  of  John  Pippet  and  James  her 
son;  one  moiety  of  the  profits  to  be  applied  by  the 
trustees  to  the  separate  use  of  the  said  Joan,  and  the 
other  moiety  to  be  laid  up,  or  otherwise  improved,  till 
the  said  James  should  arrive  at  his  age  of  21  years. 
And  his  will  was,  that  if  the  said  Joan  should  die  during 
the  minority  of  the  said  James,  the  trustees  should  lay 
up  the  increase  and  profits  of  the  mother's  moiety,  for 
the  benefit  of  her  son ;  and  after  the  decease  of  the  said 
Joan,  should  permit  and  suffer  the  said  James  to  enter 
upon  and  enjoy  the  whole,  as  soon  as  he  attained  the 
age  of  21  years. 

It  was  insisted  that  James  took  only  an  estate  for 
life,  because  no  words  of  inheritance  were  added  to  the 
devise  to  him.  That  the  arofument  drawn  from  the 
cases  in  Peere  WiUiams  and  Ambler,  that  the  beneficial 
interest  which  the  devisee  took  was  co-extensive  with 
the  legal  interest  devised  to  the  trustees,  was  unten- 
able, because  it  tended  to  show  that  in  all  cases  where 
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an  estate  was  given  to  trustees  and  their  heirs,  in  trust, 
the  cestui  que  trust  must  take  a  fee.  But  the  estate  of 
the  cestui  que  trust  was  not  to  be  measured  by  the  estate 
devised  to  the  trustees,  and  a  contrary  doctrine  had  at 
all  times  prevailed,  namely,  that  the  heir  at  law  takes 
whatever  is  not  expressly  devised  away  from  him. 

It  was  said  in  reply,  that  it  was  not  necessary  to  con- 
tend that  the  heir  at  law  would  take  whatever  was  not 
devised  away  from  him,  because  here  the  fee  was  ex- 
pressly given  to  the  trustees ;  and  by  that  devise  the 
testator  had  manifested  his  intention  that  the  heir  at 
law  should  not  take.  Then  if  the  estate  did  not  de- 
scend to  the  heir  at  law,  the  question  was,  to  whom  it 
was  devised.  And  the  two  cases  cited  from  Peere  Wil- 
liams and  Ambler  showed  that  the  law  had  already  put 
a  construction  on  a  will  framed  like  the  present,  and 
had  said  that  the  cestui  que  trust  should  take  a  bene- 
ficial interest  in  the  whole  that  was  devised  to  the 
trustees. 

The  Court  gave  no  opinion  when  the  case  was  ar-  Doe  v.  Wood, 
gued,  but  certified  that  John  Pippet  took  a  beneficial  Jig^""*  ^  ^"' 
interest  in  fee. 

18.  The  quantity  of  estate  intended  to  be  given  by  a  Words  of  re. 
devise  may  be  described  either  by  express  words,  or  by 
reference  to  another  devise  in  the  same  will,  or  in  any 

other  instrument.  If  therefore  a  testator  devises  Black- 
acre  to  A.  and  his  heirs,  and  Whiteacre  to  B.,  to  hold  yfj^-^^  ^^^' 
in  the  same  manner  as  A.  holds  Blackacre,  B.  will  take  §  lo  &  ii. 
an  estate  in  fee  simple  in  Whiteacre. 

19.  A  person  made  his  will  in  these  words:  "  I  de-  }  RoU. Rep. 
vise  to  my  eldest  son  and  his  heirs  Blackacre  for  his  3  Buist.  127. 
part.     Item,   I  devise  to   my  second   son  Whiteacre 

for  his  part."  Adjudged,  that  the  second  son  took  a 
fee  ;  because  the  words  had  a  reference  to  the  part  of 
the  eldest  son. 

20.  Where  the  introductory  clause  prefixed  to  a  de-  Effect  of  an  in. 
vise,  shows  that  the  testator  intended  to  depart  with  his  ciaus"e"°'^ 
whole  interest,  the  subsequent  words  will,  if  possible. 
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be  construed  so  as  to  pass  an  estate  in  fee,  and  to 
prevent  an  intestacy  as  to  any  part  of  the  testator's 
property. 

21.  A  cestui  que  trust  in  fee  of  a  copyhold  estate, 
made  his  will  in  these  words :  "  All  the  estate  I  have 
I  intend  to  settle  in  this  manner,  viz.  my  estate  at 
Kirby  Hall  I  give  to  my  dear  brother,  and  after  his 
decease  my  desire  is  that  it  should  be  disposed  of  to 
Mr.  W.  Tufifnell." 

Lord  Hardwicke. — "  I  think  the  inheritance  passes. 
All  cases  of  this  nature  depend  on  the  circumstances 
attending  them ;  and  in  my  opinion  the  introductory 
clause  of  this  will  is  decisive.  He  mentioned  his  intent 
to  settle  his  estate,  from  whence  it  is  plain  that  he  pro- 
posed making  an  absolute  disposition  of  the  premises ; 
which  could  not  be,  were  the  devisee  to  have  but  an 
estate  for  life." 

22.  A  testator  began  his  will  in  these  words ;  "  As 
touching  my  worldly  estate,  wherewith  it  has  pleased 
God  to  bless  me,  I  give,  devise,  and  dispose  of  the  same 
in  the  following  manner."  He  then  gave  to  his  mother 
all  his  estate  at  N.  with  all  his  goods  and  chattels,  as 
they  then  stood,  for  her  natural  life ;  and  to  his  nephew 
T.  D.  after  her  death,  if  he  would  but  change  his  name : 
if  he  did  not,  then  he  gave  him  only  20/.  a  year,  to  be 
paid  to  him  for  his  life,out  of  N.  close  and  the  farm  held 
at  R.  which  he  gave  her,  upon  his  nephew's  refusing  to 
change  his  name,  and  to  her  and  her  heirs  for  ever. 

It  was  decreed  by  Lord  Talbot  that  the  nephew  took 
an  estate  in  fee,  for  the  intent  plainly  appeared  to  pass 
the  inheritance. 

23.  The  determination  in  this  case  was  not  founded 
entirely  on  the  force  of  the  introductory  clause,  and  in 
some  modern  cases  the  courts  have  refused,  in  the  con- 
struction of  a  will,  to  connect  the  introductory  clause 
%vith  that  which  contained  the  devise. 

24.  As  the  word  estate  signifies  the  entire  interest 
which  the  tenant  has  in  a  real  hereditament,  it  follows 
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that  where  a  man  grants  all  his  estate  in  Dale  to  A.  and 
his  heirs,  every  thing  which  he  can  grant  will  pass 
thereby;  and  it  has  long  been  established,  by  analogy  Raadaiw. 
from  this  principle,  that  in  a  will,  the  words  all  my  cTaunt.  4io. 
estate,  pass  a  fee  simple. 

25.  A  person  devised  to  his  wife  his  whole  estate,  Johnson  v. 
paying  debts  and  legacies.     Adjudged,  that  the  wife  iRoTAb.834. 
took  a  fee  by  the  force  of  the  words,  my  whole  estate  ; 

for  they  extended  to  his  land,  according  to  the  com- 
mon parlance,  and  also  to  all  his  estate  in-the  land. 

26.  A  person  having  copyhold  estates  which  he  had  Jf "^  v. 
surrendered  to  the  use  of  his  will,  devised  in  these  2  show.  388. 
words, — "  All  other  my  estate,  of  what  nature  soever, 

I  give  to  my  wife  Joan,  whom  I  make  my  executrix,  to 
pay  my  debts  and  legacies  therewith."  Resolved,  that 
the  inheritance  passed. 

27.  In  a  case  which  has  been  already  stated,  it  was  Bridgewater 
held  that  the  words,  "  all  other  my  estate,  real  and  per-  c.'  ?o!^°"' 
sonal,"  passed  certain  rents  of  which  he  was  seised,  and 

all  his  estate  therein  ;  for  all  his  estate  was  a  descrip- 
tion of  his  fee. 

28.  A  person  devised  all  her  land  and  estate  in  Upper  Barry  v. 
Catesby,  with  all  their  appurtenances,  to  W.  E.   It  was  2  p.  Wms'^ks. 
objected,  that  only  an  estate  for  life  passed  in  these 

lands ;  for  where  a  man  devises  his  land  and  estate  in 
such  a  place,  it  describes  only  the  thing,  and  not  the 
interest  in  it;  and  the  words  in  Upper  Catesby  did 
nothing  but  point  out  the  locality  of  the  thing ;  and 
lands  and  estate  in  this  case  were  synonymous. 

Sir  J.  Jekyll  said,  the  case  of  Bridgewater  v.  Bolton 
seemed  to  have  settled  the  law  in  this  point,  it  being 
a  resolution  given  on  great  consideration,  in  which  Lord 
Cowper,  when  of  counsel,  discouraged  a  writ  of  error  in 
parUament.  And  Lord  Holt,  who  pronounced  the  judg- 
ment of  the  court,  laid  it  down  as  a  rule,  that  a  devise 
of  all  one's  real  estate,  comprehended  not  only  the 
thing,  but  also  the  interest  in  it.  The  word  estate  na- 
tumlly  signified  the  interest  rather  than  the  subject, 
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referred   thereto :    and 


and  its  primary 
though  the  devise  was  of  all  her  land  and  estate  in 
Upper  Catesby,  this  was  not  restrictive  with  respect  to 
the  estate  intended  to  pass  by  the  will ;  but  only  as  to 
the  land,  as  if  the  testatrix  had  land  in  another  parish  ; 
suppose  for  instance  in  Lower  Catesby,  those  lands  in 
Lower  Catesby  could  not  have  passed  by  the  will ;  and 
as  the  word  estate  has  been  agreed  and  settled  to  con- 
vey a  fee  in  a  will,  it  would  be  dangerous  to  refine 
upon  it,  for  then  none  could  give  any  opinion  there- 
upon; and  these  words  or  the  like  were  frequently 
made  use  of  in  wills :  besides,  the  word  estate,  if  it  did 
not  pass  a  fee  in  the  present  case,  would  be  quite  void, 
since  the  devise  of  the  lands  did  before  of  itself  pass  an 
estate  for  life ;  and  no  word  in  a  will  should  be  rejected, 
that  could  have  any  construction. 

29.  A  person  devised  in  the  following  words :  "  I 
give  unto  my  wife,  for  so  long  as  she  shall  live,  all  that 
estate  I  bought  of  Mr.  Mead,  with  its  appurtenances. 
Item,  I  give  to  my  son  Josiali  Gale,  part  of  that  estate 
called  Southfield,  to  him  and  his  heirs  for  ever.  Item, 
I  give  to  my  son  Isaac  Gale,  the  other  part  of  that 
estate,  to  him  and  his  heirs  for  ever ;  but  if  either  of 
them  shall  die  without  issue,  the  survivor  shall  take  the 
whole.  Item,  I  give  to  my  son  Charles,  all  that  estate 
I  bought  of  Mr.  Mead,  after  the  death  of  my  wife." 
The  question  was,  what  interest  Charles  took  in  Mead's 
estate. 

Lord  Hardwicke. — "  The  first  point  is,  whether  an 
estate  for  life  or  in  fee  passed  by  the  devise  of  that  estate 
which  he  bought  of  Mead  ;  and  I  am  of  opinion  that  it 
extends  as  well  to  a  gift  of  the  thing  itself,  as  of  his 
whole  interest  in  it.  So  have  been  all  the  latter  determi- 
nations, upon  the  reason  that  men  are  inopes  consilii 
when  making  their  wills,  which  was  the  case  here ;  for 
this  will,  if  not  made  by  the  testator  himself,  was  cer- 
tainly made  by  some  very  unskilful  person.  However 
his  intention  appears  to  dispose  of  his  whole  estate 
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among  liis  children.     In  all  the  modern  cases  where 
the  word  estate  is  used,  it  has  been  held  to  pass  a  fee, 
unless  there  be  some  words  used  to  restrain  that  gene- 
rality; for  estate  is  genus  generalissimum,  as  held  by 
Lord  Ch.  J.  Holt  in  the  case  of  Bridgewater  v.  Bolton. 
It  was  objected  that  there  should  have  been  the  word 
7mj,  but  the  want  of  it  makes  no  difference,  for  the 
words^  all  the  estate  I  bought  of  Mead,  are  fully  suffi- 
cient to  carry  as  well  the  whole  interest^,  as  the  thing 
itself.     It  was  next  objected,  that  where  the  testator 
gives  but  a  life-estate  to  his  wife,  he  has  used  the  very 
same  words ;  but  no  argument  can  thence  be  drawn, 
that  where  he  has  not  expressly  given  an  estate  for  life, 
he  did  not  mean  to  give  a  fee,  but  it  rather  turns  the 
other  way.     He  apprehended  those  words  might  give 
a  fee,  and  has  therefore  restrained  them,  in  his  wife's 
case,   to  an   estate   for   life ;    but  adds    no  restraint 
where  he  meant  to  give  them  their  full  scope.     But 
what  weighs  most  in  all  those  cases  is,  that  the  testator 
is  making  a  division  of  his  whole  substance  amongst 
his  children,  and  as  I  said  before,  presumed  to  be  inops 
consilii,  and  his  intent  therefore  shall  be  carried  into 
execution.    This  case  is  stronger  than  that  of  Ibbetson 
V.  Beckwith,  whence  arises  another  answer  to  the  ob-  Ante,  §  22. 
jection  of  his  having  used  the  word  estate,  as  well 
where  he  makes  a  devise  to  his  Avife  for  life  only,  as  in 
that  in  question ;  and  shall  therefore  not  be  presumed 
to  intend  different  interests,  viz.  the  incorrectness  of  Price  v.  Gibson, 
the  will.    This  was  given  as  an  answer  by  Lord  Talbot,        ^"' 
and  is  equally  so  upon  this  will,  which  is  also  a  very 
incorrect  one." 

30.  A  person  being  seised  in  fee  of  a  house  and  land  Holdfast  v. 
at  Bray  wick,  in  the  county  of  Berks,  devised  the  same  1  Term  r.  4 11. 
in  the  words  following : — "  I  give  and  bequeath  to  ^Jicheslel "' 
Mrs.  Martin  my  estate  at  Braywick,  Berks."     It  was  4  'aunt.  176. 

•'  J  ■>  Chotlton  V. 

contended  that  these  words  did  not  pass  a  fee,  for  want  Taylor, 
of  the  word  all;  but  the  Court  held  that  the  devisee  mT 
took  an  estate  in  fee. 
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Smith  V.  Coffin,       31.  The  words  testamentary  estate  will  also  pass  a 
444.'       '      fee  simple,  where  there  is  an  introductory  clause  in- 
?Bro.'&Bi!"5.  dicating  an  intention  to  dispose  of  all  the  testator's 
property. 

32.  But  where  the  word  estate  is  used  only  for  the 

purpose  of  describing  the  local  situation  of  the  lands 

devised,  it  will  not  have  the  effect  of  passing  an  estate 

in  fee  simple,  as  will  be  shown  in  a  subsequent  chapter. 

All  my  real  33.  It  has  bccu  dccidcd  in  a  late  case  that  the  words 

property. 

"  all  my  real  property"  will  carry  an  estate  in  fee  simple. 
34.  A  copyholder  devised  his  estate  in  these  words : 

Nichols  V.         a  \  ^q  y^\\\  j^^^^j  bcqucatli  all  my  real  and  personal  pro- 

18  Ves.  193.      perty  to  my  wife." 

Sir  W.  Grant  said,  that  in  the  absence  of  direct  au- 
thorities upon  the  subject,  he  thought  the  testator  must 
be  considered  to  have  intended  to  pass  his  whole  inte- 
rest, as  he  did  not  see  how  a  man  could  be  said  to  give 
all  his  property,  unless  all  his  interest  in  it  passed.  It 
seemed  in  many  cases  that  the  judges  had  explained 
the  meaning  of  the  word  estate,  by  saying  that  it  im- 
ported the  absolute  property. 

Right,  title, and  35.  A  dcvisc  of  all  a  person's  right,  title,  and  inte- 
rest in  a  house  will  pass  an  estate  in  fee  simple  in  it. 

Cole  V.  36.  Thus  where  a  woman,  being  tenant  for  life  of  a 

3  Bro"pari.      housc,  with  the  remainder  in  tail  to  her  son,  and  the 

'^^'  '^'  reversion  in  fee  in  herself,  devised  all  her  right,  title, 

and  interest  in  the  house  to  her  son.     It  was  held  by 

1  Saik,  234.  tlic  Coui't  of  K.  B.  Contrary  to  the  opinion  of  Holt,  that 
the  son  took  an  estate  in  fee  simple,  which  was  affirmed 
by  the  House  of  Lords.  The  decision  was  however 
founded  on  the  circumstance  that  the  son  having  already 
an  estate  tail  in  the  house,  if  he  took  no  more  by  the 
will  than  an  estate  for  life,  he  had  really  nothing  given. 
But  in  a  modern  case  the  words,  all  his  part,  share 
and  interest,  were  held  to  pass  a  fee.* 

*  A  devise  of  "  my  share  of  the  B.  and  other  estates  at,  &c."  (the 
testatrix  being  seised  of  an  undivided  5th  of  estates  at  B.)  was  held  to 
pass  a  fee.    Paris  v.  Miller,  5  M.  &  S.  40S. 
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37.  A  person  devised  all  his  part,  share,  and  inte-  Andrew  v. 

,  nm/^  I        -I  '         '    L  c         Southouse, 

rest  of  and  m  the  estates  oi  T.  C  unto  his  sister  tor  5  Term  r.  292. 
life ;  and  from  and  after  her  decease  he  gave  the  same 
to  J.  S. 

Lord  Kenyon  held  that  these  words  passed  an  estate 
in  fee  to  J.  S. ;  and  said  there  was  no  doubt  but  that 
the  word  interest  would  pass  a  fee. 

38.  The  words,  all  the  rest  and  residue  of  my  real  ah  the  rest  and 

residue  of  my 

and  personal  estate,  have  been,  in  most  cases,  deemed  estate. 
sufficient  to  pass  an  estate  in  fee  simple. 

39.  A.  devised  50/.  to  his  heir  at  law,  and  then  gave  Murray  v. 
all  the  rest  and  residue  of  his  real  and  personal  estate  prec.'in  cha. 
to  his  wife.   It  was  decreed  that  the  wife  took  an  estate  2  vem.  69o. 

n  fee  simple  in  the  real  estate  of  the  testator. 

40.  A  will  was  made  thus  : — "  As  to  all  my  temporal  ^."""^' 
estate  with  which  it  has  pleased  God  to  bless  me,  I  dis-  3  p.wms.295. 
pose  of  the  same  as  follows."     Then  there  were  several 
bequests,  and  then  came  these  words:  "  And  all  the  ciitrev. 
rest  of  my  estate,  goods,  and  chattels  whatsoever,  real  ^Ld.Ta'ym. 
and  personal,  I  give  to  my  beloved  wife."     Adjudged,  ^^^^• 

that  the  words  in  this  will  were  the  same  as  if  the  tes- 
tator had  said,  "  I  devise  the  rest  and  residue  of  my 
temporal  estate  ;"  which  therefore  passed  a  fee  simple. 
-  41.  In  the  case  of  Shaw  v.  Bull,  Lord  Ch.  J.  Trevor  12  Mod.  596. 
said, — "  In  the  construction  of  wills  generally,  the 
words,  my  estate,  the  residue  of  my  estate,  or  the  over- 
plus of  my  estate,  may  well  oass  an  inheritance,  where 
the  intent  is  apparent  to  pass  it.  But  such  intent 
to  carry  an  inheritance  by  such  words  must  be  very 
apparent,  and  necessary  to  be  drawn  from  the  words  of 
the  will,  and  circumstances  of  the  case ;  for  if  the 
words  be  indifferent  to  real  and  personal  estate,  or 
may  be  applied  to  personal  alone,  there  the  heir  at  law 
is  not  to  be  disinherited  by  the  implication  of  such 
words,  or  by  any  implication  at  all,  but  what  is  a  ne- 
cessary one." 

42.  A  testator,  taking  notice  of  a  jointure  he  had  J^s"rJ'^^'"' 
made,  of  one  moiety  of  an  estate,  upon  his  wife,  gave  1  ves.  16. 

•^  '      ^  '  °  3  Atk.  486. 
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her  the  other  moiety  for  life,  for  her  better  support  and 
maintenance ;  and  also  gave  her  a  house  and  a  parcel 
of  land  for  her  life  ;  then  he  gave  several  other  estates 
to  his  relations  for  life,  remainder  in  tail,  remainder  in 
fee ;  and  then  devised  in  the  following  words :  "  All 
the  rest,  residue,  and  remainder  of  my  goods  and  chat- 
tels, and  personal  estate,  together  with  my  real  estate 
not  herein-before  devised,  bequeathed,  or  disposed  of, 
I  give,  devise,  and  bequeath  to  my  wife." 

The  testator  had  an  advowson  and  wharf  which  were 
not  devised  at  all ;  and  the  question  was,  whether  the 
fee  of  the  advowson  and  wharf,  and  the  reversion  of  the 
particular  estate  expressly  given  to  the  wife  for  her  life, 
passed  to  her,  by  the  residuary  clause. 

Lord  Hardwicke. — "  The  estates  not  mentioned  in 
the  will  clearly  pass  by  the  residuary  devise,  the  word 
estate  importing  a  fee,  and  therefore  the  fee  of  those 
estates  is  well  devised  by  the  residuary  clause.  As  to 
the  parcels  devised  to  the  wife  for  life,  I  am  also  of 
opinion,  that  the  fee  of  the  reversion  passes  by  the  resi- 
duary clause ;  and  that  the  fee  of  the  estates  particu- 
larly given  before  by  the  same  will  passes  by  these 
words,  appears  from  Allen,  28.,  2  Vent.  285.,  and 
3  Mod.  228.  The  only  question  then  is,  whether  there 
be  any  particular  circumstances  to  take  this  case  out  of 
the  general  rule ;  and  two  things  have  been  insisted 
on,  viz.  the  recital  in  the  devise  of  the  moiety,  that  the 
testator  intended  no  more  than  a  provision  for  life  ;  but 
plainly  that  was  not  his  intent,  for  he  has  given  his  wife 
his  personal  estate,  not  for  life,  but  absolutely  ;  and  it  is 
as  clear  that  the  real  estate  not  particularly  taken  no- 
tice of,  passes  likewise  to  her  in  fee.  It  is  therefore 
inferring  too  much  from  this  recital,  that  lie  meant  to 
give  her  nothing  but  for  life,  since  he  might  as  w^ell 
intend  to  give  her  the  absolute  property,  for  her  better 
maintenance.  The  second  thing  insisted  on  is,  that 
here  are  particular  devises  of  some  estates  to  the  wife, 
and  that  the  residuary  devise  being  to  the  same  person, 
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it  would  be  inconsistent  to  make  the  testator  give  her 
the  same  estate,  first  for  Hfe,  then  absolutely ;  the  ge- 
neral run  of  authorities  being,  where  the  devisee  for 
life  and  the  residuary  devisee  are  not  the  same,  but  dif- 
ferent persons.  But  I  think  this  will  not  avail:  it  is 
too  much  to  say,  that  where  a  limited  interest  is  given 
in  one  part  of  the  will,  and  a  general  one  in  another, 
that  the  devisee  must  be  confined  to  the  particular 
interest ;  though  I  will  not  say  how  it  would  be  if  abso- 
lute negative  words  were  used :  as,  for  life  only.  The 
law  supposes  that  a  man  may  vary  his  intent,  even 
while  he  is  writing  his  will,  which  frequently  happens. 
But  there  is  a  particular  argument  furnished  from  this 
will,  in  support  of  this  construction,  for  here  are  re- 
mainders limited  over  in  fee  of  other  estates  given  by 
the  will,  which  shows  that  where  the  inheritance  was 
meant  to  be  absolutely  disposed  of,  from  the  wife,  it  is 
done  so  by  the  will ;  and  that  what  the  testator  in- 
tended to  give  his  heirs,  is  taken  by  way  of  exception 
out  of  the  inheritance." 

43.  A  person  begun  his  will  thus :  "  As  to  all  my  Grayson  v. 
temporal  estate  wherewith  it  hath  pleased  God  to  bless  i  wiis.R.sss. 
me,  I  give  and  devise  the  same  as  follows."     Then  he 

gave  several  legacies  to  A.  and  directed  him  to  sell  all 
or  any  part  of  his  real  and  personal  estate,  for  the  pay- 
ment of  his  debts  and  legacies  ;  and  concluded  his  will 
with  this  residuary  devise, — "  As  to  all  the  rest  of  my 
goods  and  chattels,  real  and  personal,  moveable  and  ^ 

immoveable,  as  houses,  gardens,  tenements,  my  share 
in  the  copperas  works,  &e.,  I  give  to  the  said  A.;"' 
without  using  the  word  estate,  or  any  words  of  limita- 
tion whatever.  Lord  Hardwicke  doubted  at  first,  but 
was  afterwards  clearly  of  opinion,  as  the  testator  had  a 
fee,  that  A.  took  a  fee. 

44.  A  person  seised  of  shares  in  the  corn  market  of  Fletcher  v, 
the  city  of  I^ondon,  devised  to  his  nephew  the  income  2TemiR.65G. 
of  his  shares  in  the  corn  market,  for  his  natural  life ; 

and  all  the  rest  of  his  estates,  with  all  monies  in  the 
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stocks,  &c.  to  be  divided  into  equal  shares,  to  Eliz. 
Snow  and  four  other  persons,  share  and  share  ahke.  It 
was  resolved  that  the  last  clause  comprehended  the  re- 
version of  the  shares  in  the  corn  market,  and  carried 
the  absolute  inheritance  in  them  to  Eliz.  Snow  and  the 
other  devisees. 

45.  The  words,  whatever  else  I  have  not  disposed  of, 
or  any  other  words  of  a  similar  import,  will  pass  an 
estate  in  fee  simple. 

46.  Thus  where  a  person  devised  his  manor  of  B.  to 
A.  and  his  heirs ;  and  then  proceeded  thus  : — "  Item,  I 
devise  all  my  lands,  tenements,  and  hereditaments,  to 
the  said  A.  Item,  I  debase  all  my  goods  and  chattels, 
money  and  debts,  and  whatever  else  I  have  not  before 
disposed  of,  to  the  said  A.,  he  paying  my  debts  and 
legacies." 

Lord  Ch.  J.  Trevor  held,  that  under  the  concluding 
clause,  whatever  he  had  not  disposed  of,  an  estate  in  fee 
passed. 

47.  The  word  remainder  or  reversion,  after  a  dispo- 
sition of  a  particular  estate,  will  pass  an  estate  in  fee 
simple. 

48.  A  person  devised  to  his  sister,  and  after  her  de- 
cease, the  whole  remainder  of  his  lands  to  his  brother, 
if  he  survived  her.  Adjudged,  that  these  words  could 
not  extend  to  the  quantity  of  the  land,  but  to  the  quan- 
tity of  estate  in  the  land ;  for  the  whole  land  was  given 
to  the  sister  for  life,  so  there  could  be  no  remainder  of 
that ;  therefore  it  must  be  the  remainder  of  the  estate 
in  the  land,  and  by  consequence  a  fee  simple  passed. 

49.  A  person  devised  in  these  words, — "  Also  I  give 
to  my  son  Charles  the  reversion  of  those  two  tene- 
ments nov/  in  the  possession  of  J.  C. ;  also  I  give  him 
the  reversion  of  the  tenements  my  sister  T.  now  lives 
in,  after  her  decease." 

Lord  Hardwicke  said, — ^^'As  to  the  word^  reversion,  I 
am  also  of  opinion  that  it  passes  the  whole  interest. 
A  reversion  is  a  risfht  of  havinsr  the  estate  back  again ; 
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and  I  think  that  according  to  Norton  v.  Ladd,  where  Ante,  §  48. 

the  devise  was  of  a  remainder,  this  is  a  good  devise  of 

the  fee,  unless  there  had  been  words  to  restrain  it.  How 

can  the  testator  be  thought  to  have  given  but  a  Hfe 

estate  herein  to  his  child,  when  possibly  the  life  of  the  P'^o"  v.  Banks, 

1  1  1  r       ^srn.  65. 

particular  tenant  might  have  lasted  longer  than  that  of  contra. 
the  child,  and  so  the  child  have  taken  nothing  at  all? 
This  proves  he  meant  to  give  him  a  fee." 

50.  It  has  been  a  long-established  rule  in  the  con-  t^evise  on  con- 
struction of  wills,  that  if  a  person  devises  lands,  with  a  asumofmoney. 
direction  that  the  devisee  shall  pay  a  gross  sum  out  cowp.R.  84i. 
of  it,  the  devisee  will  take  an  estate  in  fee  simple,  with- 
out any  other  words ;  though  the  sum  directed  to  be 

paid  should  not  amount  even  to  a  year's  rent  of  the 
land.  This  construction  is  founded  on  the  principle 
that  a  devise  of  land  shall  in  all  cases  be  intended  for 
the  benefit  of  the  devisee ;  now  if  a  devisee  was  in  cases 
of  this  kind  only  to  take  an  estate  for  life,  he  might  die 
before  he  received  from  the  land  the  gross  sum  he  had 
paid,  and  consequently  be  a  loser  by  the  devise. 

51.  T.  W.  devised  copyhold  lands,  of  the  nature  of  wiUockv. 
borough  English,  to  his  eldest  son ;  paying  406".  to  each  cro^Eli".  204. 
of  his  brothers  and  his  sisters.     Adjudged  that  he  3  Rep.  20.  &. 
took  a  fee. 

52.  A  testator  devised  lands  to  his  brother,  paying  CoUier's  case, 
to  one  person  20s.,  and  to  others  small  sums,  amount-       ^^' 
ing  to  455.  in  all.     The  land  was  of  the  value  of  3/.  per 
amium.  Adjudged  that  the  brother  took  an  estate  in  fee. 

53.  A  person  devised  all  his  estates,  to  A.  paying  Moore  v. 
40/.  a  piece  to  his  sisters.     Adjudged  a  fee  simple.  3Keb. 49. 
And  it  appearing  that  the  personal  estate  was  not  suffi- 
cient to  satisfy  legacies,  it  must  consequently  be  in- 
tended his  real  estate.     Besides,  the  devisee  was  not 
executor,  and  therefore  it  could  not  be  intended  of  the 

the  personal  estate. 

54.  A.  by  his  will  devised  lands  to  B.,  and  then  be-  Reeves  v. 
queathed  legacies;  and  gave  5/.  to  C,  and  directed  B.  iTmo'ci. 208. 
to  pay  it,  but  gave  him  two  years  for  that  purpose.  The 
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jury  found  the  land  to  be  worth  fifty  shillings  a  year. 
It  was  adjudged  that  B.  took  a  fee ;  for  the  devise  was 
of  a  sum  in  gross,  and  dehitum  in  prasenti  solvendum 
in  futuro.  Besides,  it  was  a  sum  certain,  to  be  paid  to 
B.  at  all  events,  whether  the  land  yielded  full  five 
pounds^or  not,  and  so  not  like  the  cases  where  the  sum 
devised  was  to  arise  out  of  the  profits. 
Orchargedwith       55_  ^  dcvisc  of  lauds,  chari2red  with  the  payment  of 

«ebts  and  lega-  ^  ^  ^  -^     •' 

cies.  debts  and  legacies,  will,  for  the  same  reason,  pass  an 

estate  in  fee  simple. 

Ackiand  V.  56.  A  pcrson  devised  to  his  brother  Richard  all  his 

2  vern.  G87.  lauds,  tenements,  and  hereditaments,  and  whatever  else 
he  had  in  the  world,  and  made  him  executor,  desiring 
him  to  pay  his  debts  and  legacies.  Adjudged  on  a  spe- 
cial verdict  that  the  devisee  took  an  estate  in  fee. 

Freak  V.Lea,  57.  A.  sciscd  iu  fcc  of  lauds,  made  his  will  and  gave 
his  cousin  B.  20/.,  to  be  paid  out  of  his  lands  within  one 
year ;  and  after  other  legacies,  he  gave  all  his  lands  to 
Richard,  generally.  Adjudged,  that  Richard  took  an 
estate  in  fee. 

Doe  V.  58.  A  will  was  made  in  these  words, — "  All  the  rest, 

Richards,  ,  ,  •,  .      ■■  p  -\         -x        , 

3TennR.35G.  rcsidue,  and  remamder  or  my  messuages,  lands,  tene- 
ments, hereditaments,  goods,  chattels,  and  personal 
estate  whatsoever ;  my  legacies  and  funeral  expenses 
being  thereout  paid ;  I  give,  devise,  and  bequeath  unto 
my  sister  J.  D.  and  constitute  and  appoint  her  my  exe- 
cutrix, and  residuary  legatee,  of  this  my  will." 

Lord  Kenyon  said,  that  the  first  words  alone  were 
not  sufficient  in  law  to  carry  a  fee  ;  but  that  he  relied 
on  the  words  immediately  following,  "  my  legacies  and 
funeral  expenses  being  thereout  paid,"  as  sufficient  for 
that  purpose  :  for  the  fund  which  was  to  answer  those 
demands,  ought  to  be  as  ample  as  possible.  Those 
charges  extended  to,  and  were  to  be  taken  out  of,  the 
property  which  was  before  given  to  the  residuary  lega- 
vide  Denn  tcc ;  aud  if  that  devise  did  not  comprise  the  whole 
Infra,  ch|  13.  of  tlic  dcvisor's  cstatc,  the  interest  as  well  as  the  land, 
the  legacies  and  funeral  expenses  might  not  be  paid. 
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59.  A  person  devised  in  these  words, — "  I  give  and  Doe  v.  Holmes, 
bequeath  my  freehold  house  with  the  appurtenances, 
&c.  and  all  furniture  thereto  belonging,  to  E.  G. 
Avhom  I  make  executrix  of  this  my  last  will ;  she  pay- 
ing all  my  just  debts  and  funeral  expenses,  and  legacies 
before  mentioned,  twelve  months  after  my  death.  I 
likewise  leave  to  the  said  E.  G.  all  the  rest  and  residue 
of  my  personal  estate." 

The  Judge  before  whom  the  cause  was  tried  being  of 
opinion  that  the  devisee  took  a  fee,  by  reason  of  the 
Avords,  "  she  paying  all  my  debts,"  nonsuited  the 
plaintiff. 

On  a  motion  to  set  aside  that  nonsuit.  Lord  Kenyon 
said : — "  I  am  clearly  of  opinion  that  the  direction  given 
at  the  trial  was  perfectly  right.  In  cases  of  this  kind 
the  question  has  always  been,  whether  the  charge  is  to 
be  paid  only  out  of  the  rents  and  profits  of  the  estate, 
or  whether  it  is  to  be  paid  by  the  devisee  at  all  events ; 
in  the  former  case  the  devisee  only  takes  an  estate  for 
life,  but  in  the  latter  he  takes  a  fee,  otherwise  he  might 
be  a  loser  by  the  devise.  Here  the  devisee  is  bound  to 
pay  the  debts  and  legacies  at  all  events ;  and  the  charge 
is  thrown  on  her  in  respect  of  the  real  estate.  The 
personalty  is  given  to  her  by  the  next  clause  in  the 
wilL" 

69.  A  person  devised  in  these  words, — "  All  the  rest  ?°ff'^^^  ''• 

^  '  Maddern, 

I  have  in  the  world,  both  houses,  lands,  goods  and  chat-  4  East,  4y6. 
tels,  stock  in  trade,  and  all  other  things  that  belong  or 
may  belong  to  me,  I  give  to  my  present  wife  J.  P.,  my 
executrix  ;  so  that  she  shall  sell  my  stock  in  trade  and 
household  goods,  and  if  these  will  not  pay  the  debts 
she  shall  sell  next  the  house  of  fee  in  Penzance,  and  not 
Prospednick ;  so  that  my  executrix  shall  pay  in  good 
time  all  lawful  debts." 

Lord  EUenborough  said  it  was  clear  that  the  exe- 
cutrix and  residuary  legatee  took  a  fee  in  the  premises 
in  question ;  for  she  was  charged  with  payment  of  all 
the  debts,  and  she  had  the  land  devised  to  her,  as  well 

VOL.  VI.  n 


242 


Doe  V.  Suelling, 
5  East,  87. 


Or  with  a  per- 
petual annual 
payment. 


Shailard  v. 

Baker, 

Cro.  EHz.  744. 


Webb  V. 
Herring, 
Cro.  Ja.  415. 


Smith  V,  Tindal, 
2  Salk.  683, 
11  Mod.  102. 


Title  XXXVIII.     Devise.     Ch.  xi.  ^  61-65. 

as  the  personal  estate,  all  in  the  same  clause,  in  order 
to  enable  her  to  satisfy  that  charge ;  and  she  could  not 
have  less  than  a  fee  in  it,  because  she  was  empowered 
to  sell  it,  which  she  could  not  do  without  having  the 
fee :  as  to  what  was  said  in  the  will  relative  to  the  sale 
of  the  stock  in  trade,  and  household  goods,  in  the  first 
instance,  for  payment  of  debts,  and  if  those  were  not 
sufficient,  then  the  house  in  Penzance,  that  was  merely 
directory  to  her,  to  apply  the  personalty  first  for  pay- 
ment of  debts,  before  the  realty,  which  was  no  more 
than  what  the  law  directs  in  the  common  case.  The 
distinction  turned  in  all  the  cases  on  this,  whether  the 
debts,  &c.  were  merely  a  charge  on  the  estate  devised, 
or  a  charge  on  the  devisee  himself,  in  respect  of  such 
estate  in  his  hands. 

Judgment,  that  the  devisee  took  an  estate  in  fee. 

61.  The  cases  where  the  payment  of  debts  and  lega- 
cies is  charged  on  the  estate  devised,  and  not  on  the 
devisee,  will  be  stated  in  the  thirteenth  chapter. 

62.  Where  lands  are  devised,  with  a  direction  that 
the  devisee  shall  make  a  perpetual  annual  payment 
thereout,  the  devisee  will  take  an  estate  in  fee  simple ; 
for  otherwise  he  could  not  fulfil  the  intention  of  the 
testator. 

63.  A.  devised  lands  to  C.  a  younger  son,  and  willed 
that  C.  should  pay  annually  to  his  eldest  son  B.  and 
his  heirs,  3/.     Resolved  that  this  w^as  an  estate  in  fee. 

64.  Lands  were  devised  to  I.  and  S.,  and  they  were 
to  pay  yearly  to  the  merchant  tailors  of  London,  61. 1 0^-. 
It  was  resolved  that  the  devisees  took  a  fee  simple, 
by  reason  of  the  annual  payment,  without  any  regard 
to  the  greatness  or  smallness  of  the  sum :  as  the  charge 
continued  for  ever,  the  estate  must  continue  so  too,  for 
without  the  estate  the  charge  could  not  be. 

65.  A  person  devised  four  coats  to  four  boys  of  the 
parish  of  D.  for  ever,  and  all  his  lands,  tenements, 
and  hereditaments,  and  all  his  personal  estate  to  his 
wife,  and  her  assigns.     Adjudged,  that  the  wife  had  a 
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fee  simple^  because  she  took  the  lands  with  a  perpetual 
charge. 

QQ.  A  devise  upon  condition  of  paying  an  annual  Or  for  the  life 
sum  to  a  third  person,  during  the  life  of  such  third  ^^n.  ^^"^'^  ^^'^' 
person,  will  give  the  devisee  an  estate  in  fee  simple ; 
for  otherwise  the  annuity  might  cease  before  the  death 
of  the  person  to  whom  it  was  given. 

67.  A  person  devised  lands  to  A.  B.  conditionally  Lee  v.  Stephens, 
that  he  should  allow  to  his  son  Nicholas,  meat,  drink, 

&c.  during  his  natural  life.  It  was  argued  that  this  was 
a  fee  simple ;  for  Nicholas  had  no  manner  of  provision 
else :  it  was  plain  the  testator  designed  the  mainte- 
nance to  be  for  Nicholas's  life ;  and  not  that  when  A.  B. 
should  die,  Nicholas  should  starve ;  therefore  it  was 
clear  that  A.  B.  must  have  a  larger  estate  than  for  his 
own  life,  for  otherwise,  instead  of  having  a  benefit  by 
the  will,  he  would  be  prejudiced  by  it,  if  he  should  per- 
form the  testator's  will. 

Adjudged  that  A.  B.  took  an  estate  in  fee  simple. 

68.  A  person  devised  two  houses  to  his  son  Ro-  Reedv.Hatton, 
bert,   upon   condition   that  he   should   pay  unto    his 

two  sisters  51.  a  year,  with  a  clause  of  entry  for  non- 
payment. 

The  Court  was  of  opinion  that  a  legacy  or  devise  was 
always  for  the  benefit  of  the  party  ;  so  that  it  was  rea- 
sonable to  make  such  construction  of  the  will,  that  he 
might  have  no  possibility  of  a  loss ;  for  if  there  was  a 
devise  to  one,  upon  condition  that  he  paid  a  sum  of 
money ;  if  there  was  a  possibility  of  a  loss,  though  not 
very  probable,  it  should  be  construed  a  fee  ;  and  there- 
fore the  estate  in  this  case  being  limited  to  Robert,  and 
charged  with  payments  to  the  sisters,  during  their  lives, 
plainly  proved  the  intent  of  the  testator,  that  the  de- 
visee should  have  an  estate  in  fee  simple.     Judgment 
was  given  accordingly. 

69.  T.  Ives  devised  a  house  to  Clement  Boreham  for  Baddeiey  v. 
his  life,  paying  thereout  40^.  a  year  to  Robert  Boreham  l^^^'^Tim. 
the  testator's  grandson ;  and  gave  two  copyhold  tene-  wiimot,  223. 
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ments  to  Sarah  Boreham,  she  paying  thereout  40s.  a 
year  to  her  sister  Elizabeth. 

The  question  was,  what  estate  Sarah  Boreham  took. 
It  was  admitted  that  if  this  was  an  annuity  for  life  to 
Elizabeth,  it  would  make  it  a  devise  in  fee  to  Sarah ; 
and  as  this  could  not  be  effectuated  without  construing 
the  inheritance  to  be  given  to  Sarah,  it  raised  a  violent 
presumption  that  the  testator  intended  her  an  estate  of 
inheritance. 

The  Court  was  of  opinion  that  Sarah  took  an  estate 
in  fee. 

70.  A  person  having  a  copyhold  estate,  after  giving 
several  legacies,  gave  to  Mary  Ramsay  20^.  a  year  for 
her  life,  to  be  paid  by  his  executors.  He  also  gave  to 
his  kinsman  T.  Allin  all  his  two  yard-lands,  with  his 
house  and  homestead  ;  and  all  the  residue  and  remain- 
der of  his  goods,  chattels,  debts,  mortgages,  leases  and 
personal  estate,  he  gave  to  the  said  T.  Allin,  he  paying 
his  debts,  legacies,  and  funeral  expenses ;  and  made 
the  said  Allin  executor.  The  question  was,  whether 
the  devise  to  T.  Allin  was  for  life  or  in  fee. 

Lord  Ch.  J.  De  Grey  said  he  thought  the  real  estate 
devised  to  Allin  was  in  fee  simple  ;  and  that  upon  tv/o 
grounds :  i.  By  implication ;  not  indeed  a  necessary 
implication,  strictly  speaking,  but  so  far  necessary  as  it 
clearly  arose  from  the  reasonable  construction  of  the 
will.  The  annuity  was  given  to  Mary  Ramsay  for  her 
natural  life,  to  be  paid  by  his  executor ;  which  being 
of  an  uncertain  duration,  must  have  an  estate  in  fee  to 
support  it.  II.  All  the  several  devises  to  Allin  fol- 
lowed each  other  immediately,  and  must  therefore  be 
construed  as  one  clause  ;  so  that  the  payment  of  debts 
and  legacies  was  charged  on  the  real,  as  well  as  the 
personal  estate.     The  other  judges  concurred. 

71 .  A  testator  began  thus — "  As  touching  all  such 
temporal  estate,"  &c.  and  then  devised  a  house  to  his 
grandson,  paying  yearly  and  every  year  out  of  the  said 
dwelling-house,  the  sum  of  Ids.  to  his  grand-daughter 
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Lord  Kenyon. — "  Though  the  general  introductory 
words  used  in  this  will  would  have  some  effect  in  the 
construction  of  the  subsequent  devises,  as  was  said  by 
Lord  Talbot  in  a  case  before  him ;  they  would  not  of  ibbetson  v. 

*•  T~i         •     1  1  1       Beckwith, 

themselves  carry  a  tee.  But  it  has  been  very  properly  ante,  §22. 
admitted,  that  the  words,  paying  yearly  and  every  year, 
are  sufficient  for  that  purpose.  That  annuity  was 
intended  to  continue  during  the  grand-daughter's  life, 
though  it  is  not  so  expressly  mentioned ;  and  therefore 
of  necessity  the  grandson  must  take  an  estate  in  fee." 
Judgment  was  given  accordingly. 

72.  The  following  case  was  sent  out  of  Chancery  Andrew  v. 
for  the  opinion  of  the  Court  of  King'^  Bench.     A  per-  5  Term  r.' 292. 
son  devised  certain  estates  to  her  sister  for  life,  and 

after  her  decease,  she  gave  the  same  to  E.  Southouse, 
charged  with  the  payment  of  an  annuity  of  20/.  to  J.  T. 
for  and  during  the  term  of  his  natural  life. 

The  Court  certified  that  E.  Southouse  took  an  estate 
in  fee.     And  Lord  Kenyon  observed,  that  the  deter- 
mination in  Ansley  v.  Chapman,  was  founded  on  more  infra,  c.  13. 
limited  grounds  than  those  adopted  in  modern  times. 

73.  Where  lands  are  devised,  with  a  direction  that 
the  devisee  shall  pay  an  annual  sum  out  of  the  rents 
and  profits  of  the  lands,  the  devisee  will  only  take  an 
estate  for  life.  The  cases  on  this  point  will  be  stated 
in  the  thirteenth  chapter. 

74.  It  has  been  resolved  in  some  modern  cases,  that  Adevise.witha 

,       .  ,-  .  1         ,.      .        .  'o    ^        1       '  limitation  over. 

a  devise  generally,  with  a  limitation  over,  it  the  devisee 
dies  under  age,  or  without  issue,  will  give  the  first  de- 
visee an  estate  in  fee  simple. 

75.  A  person  made  her  will,  beginning  as  follows  :  Frogmorton 
"  As  to  my  worldly  affairs  and  estates,  &c.  I  do  dispose  3  Bu^rn  Vm. 
thereof  in  manner  following."     She  then  gave  to  her 

son  J.  H.  a  certain  house ;  and  if  the  said  J.  H.  should 
happen  to  die  in  his  minority,  or  before  he  came  to  age, 
then  she  gave  the  said  house  to  her  three  daughters. 

Lord  Mansfield  said,  the  devise  over,  if  the  son 
should  die  under  twenty-one,  to  the  three  daughters, 
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showed  the  intention  of  the  testatrix  to  give  a  fee ;  for 
if  he  lived  to  twenty-one  he  might  then  dispose  of  it 
himself;  if  he  died  before,  he  could  not,  and  then  she 
disposed  of  it.  If  the  son  was  barely  to  take  an  estate 
for  life,  the  time  of  his  death  must  be  immaterial  to 
the  devise  over ;  but  limiting  it  over  only  upon  the  con- 
tingency of  his  dying  in  his  minority,  showed  that  she 
intended  to  give  him  an  absolute  estate  in  fee,  which 
he  inight  dispose  of,  if  he  came  of  age  ;  and  unless  he 
lived  to  be  of  age,  when  he  might  dispose  of  it,  she 
meant  it  should  go  to  her  daughters. 

76.  A  person  devised  to  the  two  children  of  his  bro- 
ther, when  they  attained  the  age  of  twenty-one  years ; 
but  if  either  of  them  should  die  under  the  said  age  of 
twenty-one  years,  then  the  survivor  should  be  heir  to 
the  other. 

It  was  resolved,  on  the  authority  of  the  preceding 
case,  that  the  devisees  took  estates  in  fee. 

77.  Upon  a  case  sent  from  the  Rolls  for  the  opinion 
of  the  Court  of  King's  Bench,  the  facts  were : — A  per- 
son devised  to  certain  of  her  grandchildren,  as  tenants 
in  common ;  but  in  case  of  the  death  of  either  of  them, 
under  age,  and  without  leaving  any  issue,  the  share  of 
the  person  so  dying  to  go  to  the  survivor.  It  was  cer- 
tified that  the  grandchildren  took  a  fee. 

78.  Where  lands  are  devised  to  trustees,  for  the  pur- 
pose of  performing  any  trusts  which  require  the  abso- 
lute property  of  them,  an  estate  in  fee  simple  will  pass 
to  the  trustees,  without  any  words  of  limitation ;  for 
there  is  no  difference  between  a  devise  to  a  person  in 
fee  simple,  and  a  devise  to  a  person  upon  trusts  which 
require  an  estate  in  fee  simple. 

79.  A  person  gave  all  and  singular  his  freehold, 
leasehold,  copyhold,  and  also  his  personal  estate,  of 
what  kind  soever,  to  trustees  and  their  executors,  ad- 
ministrators, and  assigns,  in  trust  to  and  for  several 
uses,  to  pay  several  annuities,  sums,  and  legacies,  by 
and  out  of  the  produce  of  the  personal  estate ;  if  that 
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should  happen  to  be  deficient,  then  to  pay  the  same  by 
and  out  of  the  rents,  issues,  and  profits  arising  by  the 
real  estate. 

One  of  the  questions  in  this  case  was,  whether  the 
trustees  took  an  estate  in  fee  under  the  devise. 

Lord  Hardwicke  was  of  opinion,  that  the  inheritance 
passed  to  the  trustees,  and  said  it  had  often  been  deter- 
mined, that  in  a  devise  to  trustees,  it  was  not  necessary 
the  word  heirs  should  be  inserted,  to  carry  the  fee  at 
law ;  for  if  the  purposes  of  the  trust  could  not  be  satis- 
fied without  ha\dng  a  fee,  courts  of  law  would  so  con- 
strue it ;  as  in  Shaw  v.  Weigh,  and  several  other  cases.  Fitzg.  r.  ;. 
Here  were  purposes  to  be  answered  which  by  possibi- 
lity, and  that  was  sufficient,  could  not  be  answered 
without  the  trustees  having  a  fee,  viz.  the  paying  of 
several  annuities  and  large  pecuniary  legacies,  if  the 
personal  estate  was  deficient,  which  would  probably  be 
the  case ;  then  how  was  the  rest  to  be  raised,  barely  by 
the  rents  and  profits ;  it  must  be  so,  if  it  was  a  chattel 
interest,  for  then  it  could  not  be  taken  out  of  the  estate 
by  anticipation ;  but  that  could  not  be  in  this  case,  for 
if  the  pecuniary  legacies  were  not  paid  out  of  the  per- 
sonal, the  real  must  be  sold  to  satisfy  them  ;  for  several 
of  them  were  to  be  paid  within  a  year  after  the  testa- 
tor's death,  and  could  not  therefore  be  paid  by  annual 
perception.  This  then  was  a  purpose  which  it  was 
impossible  to  serve,  unless  the  trustees  had  the  inhe- 
ritance ;  for  if  they  were  to  sell  a  fee,  they  must  have 
a  fee. 

80.  G.  B.  devised  several  sums  of  3/.  a  year,  some  oatesv.  Cook, 
for  life,  and  some  in  fee ;  and  added,  that  these  lega- 
cies were  to  be  faithfully  paid  by  his  trustee  J.  C.  every 
year.  He  also  left  to  his  trustee  and  executor  61.  to 
build  a  tomb  for  him,  he  and  his  heirs  always  to  see 
that  it  was  kept  in  order,  and  appointed  the  said  J.  C. 
his  sole  executor  and  trustee.  The  Court  was  of  opi- 
nion, that  all  the  estate  of  the  testator  passed  to  the 
trustee  in  fee  ;  because  the  intention  was  clear,  that  he 
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meant  to  devise  bis  real  estate  in  trust ;  and  there  were 
trusts  to  be  executed,  which  the  trustee  could  not 
effectuate,  without  having  an  estate  in  fee  devised  to 
him ;  for  there  were  annuities  in  fee  charged  on  the 
real  estate,  and  the  estate  must  be  co-extensive  with 
the  charges. 

81.  In  commenting  on  the  case  of  Vick  v.  Edwards, 
Mr.  Fearne  observes,  that  the  first  words  alone  would, 
from  the  nature  of  the  trust,  have  carried  the  fee  to  the 
trustees.  The  latter  words  did  not  give  it  from  them  ; 
which  indeed  would  have  been  an  express  negative  upon 
the  constructive  operation  of  the  first.  But  their  etlect 
was  included  in  that  of  a  devise  to  the  trustees  and 
their  heirs,  inasmuch  as  they  expressly  direct  the  fee 
to  the  same  person  as  such  a  complete  limitation  would 
ultimately  carry  it  to,  viz.  the  survivor  of  the  trustees. 

82.  In  the  case  of  chattels  real,  that  is,  terms  for 
years,  a  general  gift  of  them  will  pass  all  the  estate  and 
interest  of  the  testator,  without  any  additional  words. 

83.  The  termor  of  a  messuage  for  forty  years,  de- 
vised the  messuage  by  his  will,  without  any  words  of 
limitation.  It  was  resolved  that  the  entire  term  passed, 
for  the  devisee  could  not  have  any  estate  in  the  house, 
at  will,  or  for  term  of  life,  or  for  the  term  of  any  years, 
or  a  year,  therefore  the  whole  term  passed. 

84.  A  disposition  of  a  term  for  years  to  a  person  and 
the  heirs  of  his  body,  is  a  disposal  of  the  entire  interest 
in  the  term ;  for  a  term  cannot  be  entailed.  But  a 
devise  over  of  a  term,  after  a  prior  disposition  of  it  to  a 
person  for  life,  is  good  by  way  of  executory  devise ; 
of  which  an  account  will  be  given  in  a  subsequent 
chapter. 

85.  It  is  said  by  Lord  Parker,  that  a  devise  of  a  term 
to  one  for  a  day,  or  an  hour,  is  a  devise  of  the  whole 
term,  if  the  limitation  over  is  void,  and  it  appear  at  the 
same  time  that  the  whole  is  intended  to  be  disposed  of 
from  the  executors.  But  if  such  an  intention  does  not 
appear;  then  it  has  been  held  that  a  limitation  of  a 


Title  XXXVIII.    Devise,    Ch.  xii.  §  1—3.  249 

term  to  one  for  life,  does  not  vest  the  whole  so  abso- 
lutely in  him,  as  to  be  at  his  disposal ;  but  leaves  a  pos- 
sibility, viz.  upon  the  death  of  the  devisee  within  the 
term,  of  reverter  in  the  executors  of  the  testator. 

86.  A.  being*  possessed  of  a  term  for  99  years,  de-  Eyres  v. 
vised  it  to  B.  for  life,  remainder  to  C.  for  life,  and  so  i'saik!V8. 
on  to  five  others,  successively  for  hfe.    It  was  resolved, 
that  after  the  death  of  the  seven  persons  to  whom  the 
term  was  devised  for  life,  it  should  revert  to  the  exe- 
cutor of  the  testator. 


CHAP.  XII. 

Construction — IVliat  IFords  create  an  Estate  Tail. 


1.  No    Teclmical   Words   neces- 
sary. 
7.  The  Word  Heirs  qualijled  by 
subsequent  Words. 
20.  Or  by  a  Remainder  over  to  a 
collateral  Heir. 


27.  The   Words  Issue,   Children, 

32.  An  Estate  Tail  may  arise  by 
Implication. 

46.  A  Devise  for  Life  may  be  en- 
larged into  an  Estate  Tail. 


Section  1. 

As  lands  may  be  devised  in  fee  simple,  without  any  of  No  technical 
those  technical  words  which  are  required  in  deeds ;  so  ^ary.*  """* 
may  they  be  devised  in  tail ;  for  any  words  that  indi- 
cate the  testator's  intent  to  restrain  the  descent  of  the 
estate  given  to  the  lineal  descendants  of  the  devisee, 
will  only  pass  an  estate  tail.     Thus  a  devise  to  a  per-  i  i"st.  9.  b. 

,*^    ^    .     .  1  ,  .         .^  7  7.    1  Vent.  223. 

son,  et  semtm  suo,  or  to  a  man  and  his  wire,  et  iKXrecU 
de  corpore,  et  uni  hccredl  tantum,  gives  an  estate  tail. 

2.  It  was  agreed  by  the  Judges  of  the  Court  of  K.  B.  C''<'-  Eiiz.sH. 
in  .36  Eliz.,  that  a  devise  to  one  and  the  heir  of  his 

body,  was  an  estate  tail,  and  should  go  to  all  the  heirs 
of  his  body ;  for  heir  was  nomen  collectivum,  and  one 
can  have  but  one  heir  at  one  time ;  and  this  should  go 
from  heir  to  heir. 

3.  It  has  been  stated  that  a  Hmitation  in  a  deed  to  a  Tit,  32.  c.21. 
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person  and  his  heirs  male,  creates  an  estate  in  fee  sim- 
ple ;  but  in  a  will  those  words  will  create  an  estate  tail. 
Baker  V.  Wall,       4,  A  pcrson  dcviscd  to  his  eldest  son,  all  that  his 

1  Ld.  Raym.  "  '- 

185.  farm  called  D.,  to  him  and  his  heirs  males  for  ever. 

Resolved,  that  the  eldest  son  took  an  estate  in  tail  male ; 

for  the  law  would  supply  the  words  of  his  body. 

5.  Where  an  estate  is  expressly  devised  to  a  person 

and  the  heirs  of  his  body,  no  charge  on  such  estate  will 

enlarge  it  to  an  estate  in  fee  simple. 
Doev.  Fyides,        (j.  A  pcrsou  dcviscd  a  messuag'e  and  lands  to  her 

Cowp.  833.  /  .  ° 

eldest  daughter  Alice,  and  the  heirs  of  her  body  law- 
fully to  be  begotten,  for  ever ;  remainder  to  her  other 
daughters  in  the  same  manner,  charged  and  chargeable 
with  the  full  sum  of  ninescore  pounds,  to  be  levied  and 
raised  ovit  of  the  first  clear  annual  profits  of  the  said 
messuages,  &c.  And  that  her  executors  should  stand 
possessed  of  the  said  messuage  for  so  long  a  time  as 
until  they  should  raise  the  said  sum ;  and  to  and  for 
the  benefit  of  her  daughters  A.  M.  and  I.  (to  whom  she 
had  given  the  money)  until  the  same  should  be  paid  by 
her  eldest  daughter  Alice  or  her  heirs ;  and  from  and 
after  the  raising  thereof  by  Alice  or  her  heirs,  it  was 
her  will  that  she  and  her  heirs  should  enjoy  the  said 
messuages,  &c.  for  ever. 

It  was  resolved,  that  as  the  words  of  the  devise 
created  an  estate  tail ;  the  charge  on  the  lands,  and  the 
subsequent  use  of  the  words,  "  heirs  of  Alice,"  should 
be  construed  to  refer  to  the  special  designation  of  heirs 
to  whom  the  estate  was  devised  at  the  beginning  of  the 
will ;  and  therefore  that  Alice  took  only  an  estate  tail. 
And  Lord  Mansfield  observed,  that  there  never  was  an 
instance  of  an  estate  in  fee  raised  by  implication  from 
Denn  v.  thc  cii'cumstance  of  a  charge  being  made  by  the  de- 

Shenton,  infra,        .  7  ^      c        ^'c  '       i.   '^ 

Den  V.  Slater,    visor,  whcrc  ail  cxprcss  estate  tor  lire,  or  in  tail,  was 
'"  "■  given ;  and  here  it  was  an  estate  tail,  with  several  re- 

mainders over. 
The  word  heirs       7.  Although  a  devise  to  a  person  and  his  heirs  gives 
ffi'entwS.'  him  an  estate  in  fee  simple;  yet  if  the  word  heirs  be 
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qualified  by  any  subsequent  words,  which  show  the  in- 
tention of  the  testator  to  restrain  it  to  the  heirs  of  the 
body  of  the  devisee ;  the  devise  will,  in  that  case,  only 
create  an  estate  tail. 

8.  There  is  a  case  in  Moore,  in  which  it  was  held  that  church  v. 
a  devise  to  an  unborn  person  et  hceredihus  suis  legitime  moo.  637. 
pj'ocreatis,  created  an  estate  tail.     And  in  a  modern  Nanfanv. 
case  sent  out  of  Chancery,  where  there  w^as  a  devise  to  ^xlunt.  85. 
a  person  and  his  heirs,  lawfully  begotten,  for  ever,  the 

Court  of  C.  P.  certified  that  the  devisee  took  an  estate 
tail ;  though  it  was  urged  that  the  words  laivfully  he- 
gotten  were  surplusage,  and  equally  applicable  to  col- 
lateral as  to  lineal  heirs.  It  is  however  observable, 
that  the  testator  had  in  another  part  of  his  will  devised 
to  a  person  and  to  his  heirs  for  ever ;  so  that  the  varia- 
tion of  the  phrase  imported  a  variation  of  intent,  which 
may  have  been  the  ground  of  the  certificate. 

9.  W.  B.  devised  all  his  lands  to  John  his  son,  and  Browne  v, 
his  heirs  ;  and  if  he  died  without  issue,  he  devised  his  cro.  ja.  290. 
lands  in  R.  to  M.  his  nephew  in  fee ;  and  his  lands  in  ^°^  ^-  e"'^' 

Tj     ,      TT    T  ,  .      /  9East,382. 

H.  to  H.  his  nephev/  m  tee. 

It  was  resolved,  that  the  first  limitation  to  John  was 
the  same  as  if  it  had  been  to  him  and  the  heirs  of  his 
body,  and  no  fee. 

10.  W.  G.  devised  lands  to  his  wife  for  life,  and  after  Duuon  v. 
her  death,  to  John  his  eldest  son,  and  to  his  heirs ;  do.  ja.'  427. 
upon  condition  that  he,  as  soon  as  the  land  should 

come  to  him  in  possession,  should  grant  to  Stephen  his 
second  son,  and  his  heirs,  an  annual  rent  of  4/.  out  of 
the  said  tenements;  and  that  if  the  said  John  died 
without  heirs  of  his  body,  the  land  should  remain  to 
the  said  Stephen  and  the  heirs  of  his  body.  The  first 
question  was,  whether  John  had  an  estate  in  fee  by  the 
devise ;  which  being  to  him  and  his  heirs,  upon  condi- 
tion that  he  should  grant  a  rent  to  Stephen  and  his 
heirs,  it  was  said  the  intent  was  shown  that  he  should 
have  a  fee,  for  otherwise  he  could  not  legally  grant  such 
a  rent,  to  have  continuance  after  his  death. 
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It  was  however  resolved  to  be  an  estate  tail ;  for 
being  limited^  that  if  he  died  without  issue,  then  it 
should  be  to  Stephen  and  the  heirs  of  his  body ;  that 
showed  what  heirs  of  John  were  intended,  viz.  heirs  of 
his  body.  But  yet,  by  the  limitation  of  the  will,  he  was 
to  make  a  grant  of  the  rent,  which  being  by  appoint- 
ment of  the  donor,  it  was  not  coyitra  formam  donationis, 
but  stood  with  the  gift,  and  should  bind  the  issue  in  tail. 
chaddock  11.  W.  Hydes  havini?  two  sons,  Thomas  and  Francis, 

V.Cowley,  i       •        i  •  .... 

Cro,  ja.  695.  dcviscd  all  liis  lauds  to  his  wife  for  life,  and  after  her 
decease,  then  he  devised  his  lands  in  B.  to  Thomas  his 
son  and  his  heirs  for  ever,  and  his  lands  in  E.  L.  to 
Francis  his  son  and  his  heirs  for  ever ;  adding  the  fol- 
lowing words,  ''  Item,  I  will  that  the  survivor  of  them 
shall  be  heir  to  the  other,  if  either  of  them  die  without 
issue." 

It  was  resolved,  that  this  was  an  estate  tail ;  and  that 
although  the  first  part  of  the  will  gave  a  fee,  the  second 
part  corrected  it,  and  made  it  but  an  estate  tail. 
Brice  V.  Smith,  12.  A  pcrsou  gavc  and  devised  all  his  freehold  mes- 
Com.K.hs.  suage,  &c.  to  his  son  P.  B.  and  his  heirs  for  ever,  on 
condition  that  he  should  pay  his  son  W.  B.  30/. ;  and 
devised  estates  to  his  other  sons  in  the  same  manner. 
Then  followed  this  clause :  "  Item,  my  will  and  mind 
is,  that  in  case  any  of  my  said  children  unto  whom  I 
have  bequeathed  any  of  my  real  estates,  shall  die  with- 
out issue,  then  I  give  the  estate  of  him  or  them  so  dying, 
unto  his  or  their  right  heirs  for  ever." 

Lord  Ch.  J.  Willes  delivered  the  opinion  of  the  Court, 
and  said  the  question  was,  whether  P.  B.  the  devisee 
took  an  estate  in  fee  or  in  tail ;  and  this  was  divided 
into  two  questions :  i.  Whether  he  would  have  had 
an  estate  tail  in  case  the  remainder  had  been  devised 
over  to  a  stranger,  ii.  Whether  devising  it  over  to  the 
right  heirs  of  the  person  so  dying  without  issue,  made 
any  difference. 

As  for  the  first  question,  it  could  not  be  doubted, 
after  so  many  solemn  determinations,  that  if  a  man 
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devised  an  estate  to  A.  and  his  heirs,  and  afterwards  in 
his  will  gave  his  estate  to  another,  in  ease  A.  died  with- 
out issue,  the  subsequent  words  reduced  A.'s  estate 
only  to  an  estate  tail ;  and  restrained  the  general  word 
heirs  to  signify  only  heirs  of  the  body ;  and  this  was 
founded  upon  these  known  rules,  that  the  intention  of 
the  testator  shall  always  take  place  in  the  construction 
of  wills,  so  far  as  it  can  be  collected  from  the  will  itself, 
if  it  be  not  contrary  to  the  rules  of  law ;  and  that  the 
priority  or  posteriority  of  words  in  a  will  was  not  at  all 
regarded,  but  that  the  whole  will  must  be  taken  to- 
gether, to  find  out  the  intent  of  the  testator. 

ir.  But  this  distinction  was  relied  on,  that  though  it 
would  have  this  construction  in  case  the  remainder  had 
been  devised  over  to  a  stranger,  it  would  be  otherwise 
in  the  present  case,  because  the  remainder  was  devised 
over  to  the  heirs  of  the  person  so  dying  without  issue. 
This  distinction,  though  it  seemed  at  first  to  be  of  some 
weight,  when  considered,  made  no  difference,  either  in 
reason  or  in  law.  Even  in  grants,  where  words  were 
construed  much  stricter  than  in  cases  of  wills,  if  there 
were  words  that  created  an  estate  tail,  the  grantee 
would  have  an  estate  tail,  though  the  next  remainder 
was  limited  to  his  right  heirs ;  and  nothing  was  more 
common  in  settlements  than  to  limit  an  estate  to  a 
man  and  the  heirs  of  his  body,  remainder  to  his  right 
heirs ;  and  for  this  plain  reason,  to  prevent  his  disin- 
heriting his  issue,  except  by  some  solemn  act  done  in 
his  lifetime. 

The  court  was  unanimously  of  opinion,  that  the  de- 
visee took  an  estate  tail. 

13.  It  is  observed  by  Mr.  Durnford,  in  a  note  to  this 
case,  that  by  the  words,  die  without  issue,  the  devisor 
must  have  meant  dying  without  heirs  of  the  body,  or 
without  heirs  generally.  But  to  suppose  that  he  used 
those  words  in  the  latter  sense,  would  be  to  suppose 
that  he  intended  to  devise  the  lands  to  his  son  P.  B. 
and  his  heirs  for  ever,  and  if  he  die  without  such  heirs. 
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then  to  the  same  heirs.  There  seemed  therefore  less 
doubt  in  such  a  case  respecting  the  devisor's  intention, 
than  in  the  ordinary  case  of  a  limitation  over  to  a  stran- 
ger, after  a  dying  without  issue  by  the  first  taker. 

14.  J.  Leslie  devised  lands  to  the  use  of  his  eldest 
son  John,  and  his  heirs  for  ever ;  and  failing  issue  of 
his  said  son  John,  then  to  the  use  of  his  second  son 
James,  and  his  heirs  for  ever ;  and  failing  issue  of  that 
son,  then  to  the  use  of  his  third  son  George,  and  his 
heirs  for  ever ;  and  failing  issue  of  that  son,  then  to  the 
use  of  every  other  son  that  he  should  have,  and  their 
heirs  for  ever;  and  failing  his  issue  male,  then  to  the 
use  of  his  issue  female  and  their  heirs  for  ever.  It  was 
determined  by  the  House  of  Lords,  on  an  appeal  from 
the  Court  of  Exchequer  in  Ireland,  that  according  to 
the  intention  of  the  testator,  his  sons  took  successively 
estates  in  tail  male ;  and  that  upon  the  death  of  the 
eldest  son,  leaving  only  a  daughter,  the  second  son 
took  in  the  order  of  succession. 

15.  A  will  was  as  follows :  "  I  give  to  my  grandson 
Samuel  all  my  meadow,  &c.,  to  hold  unto  the  said 
Samuel  and  the  heirs  of  his  body  lawfully  begotten,  and 
their  heirs  for  ever ;  chargeable  with  the  payment  of 
8/.  a  year  to  my  niece,  &c.  But  in  case  the  said  Samuel 
shall  die  without  leaving  issue  of  his  body,  then  I  give 
the  said  meadow,  &c.  unto  my  nephew  W.  G."  The 
question  was,  whether  Samuel  took  an  estate  in  fee,  or 
an  estate  tail.  It  was  contended  that  the  testator  meant 
the  issue  of  Samuel  should  take  an  estate  in  fee ;  and 
that  the  devise  over  was  in  the  event  of  Samuel's  dying 
without  issue  living  at  the  time  of  his  death,  by  which 
means  it  would  be  an  executory  devise. 

Lord  Mansfield  said,  the  question  was,  whether  the 
grandson  took  an  estate  tail,  or  an  estate  in  fee.  That 
the  devise  was  to  Samuel  and  the  heirs  of  his  body, 
and  their  heirs  for  ever ;  but  the  words,  their  heirs  for 
ever,  were  qualified  by  the  subsequent  words,  in  case 
he  shall  die  without  leaving  issue,  which  clearly  showed 
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it  to  be  an  estate  tail ;  and  then  the  testator  gave  it 
over  to  the  lessor  of  the  plaintiff.  It  was  too  clear  to 
admit  of  a  doubt.  Judgment  that  Samuel  took  an 
estate  tail. 

16.  I.  Beech  devised  to  his  wife  for  life,  and  after  her  Roe  v.  AvIs, 
decease  to  be  equally  divided  between  his  four  chil- 
dren, H.  I.  E.  and  S.,  and  to  each  of  them  and  their 

heirs  for  ever,  share  and  share  alike ;  and  in  case  they 
should  be  minded  and  agree  among  themselves  to  sell 
the  said  estate,  then  every  one  of  his  said  children 
should  have  their  equal  shares  of  monies,  from  thence 
arising ;  but  if  they  consented  and  agreed  to  keep  the 
estate  whole  together,  then  and  in  such  case  all  the 
rents,  issues,  and  profits  thereof,  from  time  to  time,  as 
they  should  become  due  and  payable,  should  be  equally 
paid  and  divided  between  his  four  children,  and  to  the 
several  and  respective  heirs  of  them,  on  their  bodies 
lawfully  begotten,  share  and  share  alike. 

The  Court  said,  that  the  children  of  I.  Beech  took 
only  estates  tail  in  the  respective  fourths:  for  though 
it  was  given  to  them  and  their  heirs,  and  they  had  also 
a  power  of  selling  the  estate,  by  the  former  part  of  the 
devise  ;  yet  the  subsequent  words,  "  to  the  several  and 
respective  heirs  of  them  on  their  bodies  lawfully  begot- 
ten," restrained  the  operation  of  the  former  words,  and 
reduced  the  estate  devised  to  an  estate  tail. 

17.  W.  F.  by  will,  after  confirmine^  his  settlement,  Doe  v.  Rivers, 

^^    1  r    ^  ,?.,,.  .^      7  Term  R.  276. 

by  which  one  part  or  the  estate  was  Imiited  to  his  wire 
for  fife,  devised  the  rest  of  the  premises  to  his  daughter 
and  only  child  Mary,  on  her  attaining  21,  and  to  her 
heirs :  and  as  to  that  part  which  was  settled  on  his  wife 
he  devised  the  same  to  his  said  daughter,  after  the 
death  of  his  widow.  In  case  the  widow  should  die  be- 
fore the  daughter  attained  2 1  ;  then  he  willed  that  both 
parts  of  the  estate  should  go  immediately  to  his  daugh- 
ter, and  her  heirs  for  ever ;  but  he  willed  that  his  wife 
should  hold  and  enjoy  both  parts  until  his  daughter 
should  attain  the  age  of  21 ;  and  in  case  his  daughter 
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should  die  without  issue,  then  he  empowered  her  to 
dispose  of  the  whole  by  will,  or  any  other  instrument 
in  writing ;  and  for  want  of  such  issue  and  direction, 
&c.  then  that  the  same  should  descend  and  go  to  his 
own  right  heirs. 

The  Court  was  of  opinion,  that  the  daughter  took 

only  an  estate  tail. 

wTcheio  18.  A  person  devised  to  her  son  Richard,  and  her 

8  Term  R.  211.  daughter  Elizabeth,  and  their  heirs  for  ever.    Provided 

that  if  her  said  son  and  daughter  should  both  have 

issue,  then  both  their  dividends  aforesaid  were  to  go  to 

the  issue  of  their  own  bodies :  but  if  but  one  of  them 

should  have  issue,  then  the  premises  should  go  to  that 

Piersonv.         issuc,  whcthcr  it  were  the  child  of  her  son  or  daucrhtcr 

Vickers 

5  East,  548.  aforcsaid :  but  if  they  both  died  without  issue  of  their 
bodies,  then  immediately  to  the  right  heir  at  law,  and 
his  heirs  for  ever. 

The  Court  resolved  that  the  devisees  took  an  estate 
tail. 

19.  There  are  several  cases  in  which  words  introdu- 
cing remainders  over,  after  a  limitation  to  heirs,  do  not 
abridge  or  qualify  the  extent  of  the  word  heirs ;  of  which 

Tit.  16.  c.  1.     an  account  has  been  given  in  a  former  title. 

Or  by  a  re-  20.  In  coiisequcnce  of  the  principle  that  there  can 

a  collateral  bc  uo  remainder  limited  after  an  estate  in  fee  simple  ; 
where  there  is  a  devise  to  a  person  and  his  heirs,  and  if 

Feame's  Ex.     ^c  dics  witliout  liclrs,  remainder  to  a  stran^T^er,  the  re- 

Dev.  179.  ...  . 

mainder  is  void.     But  where  lands  are  devised  to  a 
Att  Gen.        pei'son  and  his  heirs,  with  a  remainder  to  a  collateral 

V.  Gill,  ^     ^ 

2P.Wms.  369.  licir  of  the  first  devisee,  the  word  heirs  will  be  con- 
strued to  mean  heirs  of  the  body,  and  the  first  devisee 
will  take  only  an  estate  tail ;  because  the  devise  over 
to  the  collateral  heir  plainly  denotes  that  the  testator 
only  meant  to  give  the  lands  to  the  lineal  descendants 
of  the  first  devisee ;  for  the  first  devisee  could  not  die 
without  heirs,  as  long  as  the  collateral  heir,  or  any  of 
his  lineal  descendants  were  existing. 

Hearing,  21.  Thus  whcrc  a  person  devised  his  houses  in  Lon- 

Cro.  Ja.  415. 
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don  to  Francis  his  son,  after  the  death  of  his  wife  ;  and 
if  his  three  daughters  or  either  of  them  should  overlive 
their  mother,  and  Francis  their  brother  and  his  heirs, 
then  they  to  enjoy  the  same  houses  for  term  of  their 
lives.  The  principal  question  was,  whether  Francis 
the  son  had  a  fee,  or  a  fee  tail,  by  the  will,  in  regard 
the  limitation  was,  if  his  sisters  survived  him  and  his 
heirs. 

The  Court  resolved  he  had  but  a  fee  tail ;  for  heirs  in 
this  place  was  intended  heirs  of  his  body ;  because  the 
limitation  being  to  his  sisters,  it  was  necessarily  to  be 
intended  that  it  was,  if  he  should  die  without  issue  of 
his  body,  for  they  were  his  heirs  collateral ;  and  there- 
fore there  was  a  difference  where  a  devise  w^as  to  one 
and  his  heirs,  and  if  he  died  without  heirs,  that  it  should 
remain  over,  it  was  void,  as  19  Hen.  VIII.  pi.  9. ;  yet 
when  a  devise  was  to  one  and  his  heirs,  and  if  he  died 
without  heir,  it  should  be  to  his  next  brother,  there  was 
an  apparent  intention  what  heirs  he  intended ;  and  tlie 
intention  being  collected  from  the  Avill,  the  law  would 
adjudge  accordingly. 

22.  A  testator  devised  lands  to  his  wife  for  life,  re-  Tytev.wiiiis, 
mainder  to  Henry  his  son  for  life,  remainder  to  his  son  ^''"'  ^'  ^' 
George  and  his  heirs  for  ever,  and  if  he  died  ^^^thout 
heirs,  then  to  his  two  daughters.  The  question  was, 
whether  George  took  a  fee  simple,  or  only  an  estate 
tail.  And  the  case  of  Webb  v.  Hearing  was  cited,  to 
prove  that  where  a  devise  is  to  one  and  his  heirs,  re- 
mainder over  to  another,  who  is,  or  may  be  the  devi- 
see's heir  at  law,  such  limitation  shall  be  good;  and 
the  first  limitation  construed  an  entail,  and. not  a  fee,  in 
order  to  let  in  the  remainder-man  ;  but  where  the  se- 
cond limitation  is  to  a  stranger,  it  is  merely  void,  and 
the  first  limitation  is  a  fee  simple. 

Lord  Talbot  said,  George  took  an  estate  tail.  The 
difference  which  had  been  taken  was  right ;  and  the 
reason  of  it  was,  that  in  the  latter  case  there  v/as  no 
intent  appearing  to  make  these  words  carry  any  other 
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sense  than  what  they  imported  at  law;  but  in  the 
former  it  was  impossible  that  the  devisee  should  die 
without  an  heir,  while  the  remainder-man  or  his  issue 
continued;  and  therefore  the  generality  of  the  word 
heirs  should  be  restrained  to  heirs  of  the  body ;  since 
the  testator  could  not  but  know  that  the  devisee  could 
not  die  without  an  heir,  while  the  remainder-man  or 
any  of  his  issue  continued. 

23.  The  rule  is  the  same  v/here  the  remainder  is 
limited  to  the  heirs  of  the  testator  himself,  if  such  heirs 
must  also  be  heirs  to  the  first  devisee. 

24.  A  person  having  issue  three  sons,  John,  Francis, 
and  William,  devised  his  lands  to  Francis  and  his  heirs ; 
and  for  default  of  the  heirs  of  Francis,  to  the  heirs  of 
the  devisor. 

Lord  Holt  said,  that  although  the  devise  to  the  heirs 
of  the  devisor,  passed  no  estate  to  the  eldest  son,  who 
took  the  reversion  by  descent,  and  not  the  remainder 
by  purchase,  yet  it  v/as  sufficient  to  show  the  intent  of 
the  devisor,  that  the  words  of  the  devise,  "  to  Francis 
and  his  heirs,  and  for  want  of  such  heirs,"  meant  heirs 
of  his  body.  And  as  the  devisor  said  that  his  own  right 
heir  should  take  after  the  death  of  Francis  without 
heirs,  although  the  devisor's  heir  took  nothing  by  this 
devise,  for  he  took  by  descent,  yet  it  appeared  that  the 
testator  intended,  that  when  Francis  was  dead  without 
issue,  the  eldest  son  should  take  ;  and  the  w^ord  heirs 
could  not  have  any  other  construction  but  issue,  be- 
cause he  could  not  die  without  an  heir  as  long  as  the 
testator  had  an  heir. 

25.  T.  G.  devised  an  estate  to  his  grandson,  for  and 
during  his  natural  life ;  and  after  his  decease,  to  his 
right  and  lawful  heirs  and  assigns  for  ever;  and  for 
want  of  such  lawful  heirs,  he  gave  the  same  to  another 
grandson,  his  heirs  and  assigns  for  ever. 

The  Court  of  K.  B.  certified  to  the  Court  of  Chan^ 
eery  that  the  grandson  took  an  estate  tail. 
20.  But  v/hcre  a  devise  was  to  a  person  and  his  heirs. 
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and  if  he  died  without  heirs,  remainder  to  his  half- 
brother  ;  the  devise  was  held  by  Lord  Hardwicke  to 
pass  a  fee ;  this  being  in  fact  a  devise  over  to  a  stranger, 
as  the  law  considers  him ;  because  he  could  not  inherit 
from  his  brother.  -        • 

27.  Where  lands  are  devised  to  A.  and  his  issue,  or  The  words, 
to  A.  and  his  children,  A.  having  no  children  at  the  iic!^'  '^  '  ^^^* 
time,  he  v/ill  take  an  estate  tail;  because  it  is  clearly  wna'scase, 
the  intention  of  the  testator  not  to  ffive  A.  an  estate  *?  ^^p-  ^o' 

o  1  Vent.  229. 

for  life  only,  but  that  his  children  should  be  benefited  ^^^^^  ^^ 
by  the  devise  ;  and  they  cannot  take  as  imniediate  de-  ^'^°^'"'  , 

i  .  .  .-^  3  East,  548. 

visees,  not  being  in  existence  at  the  death  of  the  tes- 
tator; nor  can  they  take  by  way  of  remainder,  the 
devise  being  immediate. 

,  28.  Mr.  Vyner,  the  author  of  the  Abridgment,  de-  Un.  of  Oxford 
vised  certain  premises  to  Doctor  Clifton,  and  the  issue  i'Eden?473. 
of  his  body  lawfully  begotten,  living  at  his  death,  and 
for  want  of  such  issue,  to  the  University  of  Oxford. 

Lord  Keeper  Henley — '^  This  is  the  plainest  case  I 
ever  sav;^  in  my  life.  The  issue  cannot  take  by  present 
devise,  as  joint  tenants  with  the  defendant.  They  are 
not  to  take  by  remainder,  but  by  descent,  all  the  pos- 
terity are  intended  to  take;  it  cannot  therefore  be  a 
contingent  remainder,  but  is  clearly  an  estate  tail." 

29.  E.  Wharton  devised  all  the  rest  and  residue  of  wharton  v. 
his. estate,  as  well  real  as  personal,  to  his  nephew  2bLc1™r. 
A.  Wliarton  and  his  sons  in  tail  male,  and  for  want  of  sTermR.  373 
such  issue  in  tail  male,  to  his  brother  J.  Wharton  and 

his  sons  in  tail  male,  and  on  failure  of  such  issue,  to  his 
own  right  heirs.     Neither  A.  nor  J.  Wharton  had  any 
issue  at  the  time  of  making  the  said  will,  or  at  the  death     • 
of  the  testator.     A.  Wharton  died  without  issue. 

This  case  was  sent  from  the  Court  of  Chancer}'',  for 
the  opinion  of  the  Court  of  C.  B.  and  the  certificate 
was,  that  J.  Wharton  took  an  estate  in  tail  male  in  the 
premises. 

30.  C.  Stephens  being  seised  in  fee  of  the  lands  in   Davie  v. 
question,  devised  the  same  in  the  following  manner :— -  poJg.'S'j. 

S2 
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"  I  also  give  and  devise  to  my  son  William  Stephens* 
when  he  shall  accomplish  the  full  age  of  21  years,  the 
fee  simple  and  inheritance  of  Lower  Shelton,  to  him 
and  his  child  or  children  for  ever.  But  if  my  son  W.  S. 
should  happen  to  die  before  he  should  accomplish  the 
full  age  of  2 1 ;  then  I  give  and  bequeath  the  fee  simple 
and  inheritance  of  Lower  Shelton  to  my  wife  for  ever." 
Lord  ISIansfield  said,  if  the  testator  had  used  the 
words,  all  his  estate,  inheritance,  or,  for  ever ;  and  had 
stopped  there,  the  fee  simple  would  have  passed ;  but 
the  words  child  or  children  were  to  the  full  as  restric- 
tive as  if  he  had  said,  and  if  my  son  die  without  heirs 
of  his  body.  The  words  of  the  will  give  the  son  an 
estate  tail,  for  there  w^ere  no  children  born  at  the  time, 
to  take  an  immediate  estate  by  purchase  :  the  meaning 
was  the  same  as  if  the  expression  had  been  to  William 
and  his  heirs,  that  is  to  say,  his  children  or  his  issue. 
The  words,  for  ever,  made  no  difference,  for  William's 
issue  might  last  for  ever. 

31.  The  Master  of  the  Rolls  directed  the  following 
case  to  be  made  for  the  opinion  of  the  Court  of  K.  B. — 
T.  Lowe  devised  to  his  daughter  Anne,  all  his  estate 
and  ejffects  real  and  personal,  and  added  these  words, — 
"  who  shall  hold  and  enjoy  the  same  as  a  place  of  in- 
heritance, to  her  and  her  children,  or  her  issue  for  ever. 
And  if  it  should  so  happen  that  my  daughter  Anne 
should  die  leaving  no  child  or  children,  or  if  it  so  hap- 
pen that  my  daughter  Anne's  children  should  die  with- 
out issue,"  then  he  directed  his  estates  to  be  sold. 

The  Court  certified  that  Anne  took  an  estate  tail. 

32.  An  estate  tail  may  be  created  in  a  will  by  mere 
implication,  without  any  express  words  of  devise.  As 
where  S.  A.  had  issue  three  sons,  B.,  C,  and  D. ; — B. 
died  leaving  his  wife  ensient;  S.  A.  devised  to  the  child 
his  son's  wife  then  went  with,  20/.  yearly,  and  if  his  son 
C.  died  before  he  had  any  issue  of  his  body,  so  that  his 
land  descended  to  D.  before  he  came  to  2 1  years,  then 
his  executors  should  occupy  it  till  D.  was  21  years 
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of  age.  It  was  held  that  C.  took  an  estate  tail  by 
implication,  as  well  by  the  words — "  If  lie  die  before 
he  has  issue,"  as  if  it  had  been,  "  if  he  die  without 
issue." 

^^.  One  Counden  devised  as  follows  : — "  As  touch-  Counden  v. 
ing  all  my  lands  in  T.,  &c.  whereof  1  now  stand  seised,  Hob.  2k 
which  of  right  will,  and  my  only  intent  and  meaning- 
is,  shall  descend  and  come  unto  John  Counden  my  son, 
after  my  decease,  this  is  my  will."  And  then  appoints 
that  certain  persons  should  receive  the  profits  of  them 
till  his  son  came  to  24  years,  and  then  they  to  make 
an  account  and  satisfy  him.  Then  adds  this  clause. — 
"  Provided  always,  that  if  my  son  John  shall  happen  to 
decease  without  issue  of  his  body,  then  I  will  all  and 
singular  my  said  lands,  &c.  shall  go  unto  the  right  heirs 
males  and  posterity  of  my  name  for  ever."  It  was  held 
that  John  Counden  took  an  estate  tail. 

34.  R.  W.  having  two  sons,  Richard  the  elder,  and  Waiter  . 
William  the  younger,  devised  in  these  words  : — "It  is  com!'R.  372. 
my  will,  that  if  Richard  my  son  shall  happen  to  die, 

and  leave  no  issue  of  his  body  lawfully  begotten,  that 
then  and  in  that  case,  and  not  otherwise,  after  the  death 
of  the  said  Richard  my  son,  I  give  and  bequeath  all  my 
lands  of  inheritance  in  L.  unto  the  said  William  my 
son,  to  have  and  to  hold  the  same,  after  the  death  of 
the  said  R^ichard,  to  him  and  his  heirs." — Adjudged  by 
Baron  Price,  that  Richard  took  an  estate  tail  by  im- 
plication. 

35.  I.  G.  having  two  sons,  Pachard  and  John,  devised  coodright  v. 
all  his  lands  to  his  wife  for  life,  and  then  proceeded  in  7  Mod.  433. 
these  words,—"  and  my  will  is,  that  if  my  son  Richard  ^'""^^•2^'^' 
do  happen  to  die  without  heirs,  then  my  son  John  shall 

enjoy  my  lands."  Resolved,  that  Richard  took  an 
estate  tail  by  implication. 

36.  A  person  having  issue  a  son,  13.,  who  was  his  heir  Gardiner  v. 
apparent,  and  two  daughters,  devised  in  these  words :  1  Ab.°E(j.  197 
"  If  it  happen  my  son  13.  and  my  two  daughters  to  die 
without  issue  of  their  bodies  lawfully  begotten,  then  all 
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my  lands  shall  be  and  remain  to  my  nephew  D.  and  his 
heirs  for  ever." 

It  was  held,  i.  That  no  express  estate  was  by  this 
Avill  giyen  to  his  children,  ii.  Nor  any  estate  by  im- 
plication ;  because  then  it  mnst  cither  be  a  joint  estate 
for  life,  with  several  inheritances  in  tail,  or  several 
estates  tail  in  succession  one  after  another.  The  last 
it  could  not  be,  because  it  was  uncertain  which  should 
take  first,  which  next ;  and  the  first  it  should  not  be, 
because  the  heir  at  law  is  not  to  be  disinherited  without 
a  necessary  implication,  which  in  this  case  there  was 
not;  for  it  was  only  a  designation  or  appointment  of 
the  time  when  the  land  should  come  to  the  nephew. 

37.  It  was  resolved  in  1  and  2  Eliz.  that  a  devise  to 
A.  and.  the  heirs  male  of  his  body,  and  if  he  chance  to 
die  without  heirs  of  his  body,  remainder  over,  only 
created  an  estate  in  tail  male  ;  because  an  implication 
shall  not  control  an  express  limitation. 

38.  A  devise  to  a  person  generally,  without  any 
words  of  limitation,  which  of  itself  would  create  no 
more  than  an  estate  for  life,  may  be  enlarged  by  impli- 
cation into  an  estate  tail. 

39.  M.  Sonday  devised  a  house  to  Afargaret  his  wife 
for  life,  and  after  her  decease,  his  son  William  to  have 
it;  and  if  his  son  "^Villiam  married,  and  had  by  his  wife 
any  male  issue,  lawfully  begotten  of  his  bod}-,  then  his 
son  to  have  it ;  if  he  had  no  male  issue  lav/fully  be- 
gotten of  his  body,  then  his  son  Samuel  to  have  the 
house.  And  added  a  clause,  that  if  any  of  his  sons  or 
their  heirs  male,  issue  of  their  bodies,  went  about  to 
alien  or  mortgage  the  house,  then  the  next  heir  to  enter. 

It  was  resolved  that  an  estate  in  tail  male  was  created, 
for  three  reasons,  i.  Because  the  testator  says,  "  if 
he  hath  no  issue  male,  his  next  son  to  have  it,"  which 
was  as  much  as  to  say,  ''  if  William  dies  without  issue 
male,"  which  words  were  sufficient  to  create  an  estate 
tail  in  him.  ii.  The  last  clause,  "  if  any  of  his  sons  or 
their  heirs  male^  issue  of  their  bodies,  go  about/'  &c. 
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III.  The  thing  prohibited  proved  it,  for  if  the  gons 
only  took  an  estate  for  life,  this  restraint  would  have 
been  idle. 

40.  A  person  devised  to  his  three  daughters,  to  be  King  v. 
equally  divided ;  and  if  any  of  them  died  before  the  crT.'ja.  m. 
other,  then  the  one  to  be  the  other's  heir,  equally  to  be 
divided ;  and  if  his  three  daughters  died  without  issue, 

then  he  willed  it  to  two  strangers.  Adjudged  that  the 
daughters  took  estates  tail. 

41.  A  person  devised  land  to  his  ^vife  for  life,  and  Robinson 
after  to  his  son,  and  if  his  son  died  without  issue,  hav-  I'Roii.Ab.ssr. 
ing  no  son,  that  another  should  have  it.   Adjudged  that 

the  son  took  an  estate  tail. 

42.  A  man  having  issue  two  sons,  devised  all  his  Biaxtonv.    j, 
land  to  his  eldest  son,  and  if  he  died  without  heirs  a'SJod.  123,   <l 
male,  then  to  his  other  son  in  like  manner.  ..r^  . 

The  Court  said,  it  was  plain  the  word  body,  whieh 
properly  created  an  estate  tail,  was  left  out ;  but  the 
intent  of  the  testator  might  be  eollected  out  of  his  will, 
that  he  designed  an  estate  tail,  for  without  this  devise, 
it  would  have  gone  to  his  second  son,  if  the  first  had 
died  without  issue.     It  was  therefore  an  estate  tail. 

43.  R.  Johnson  being  seised  in  fee  of  a  copyhold  Hope  v. 
estate,  devised  to  J.  W.  his  house  in  the  Brook  and  /fiurr'.  268. 
30/. ;  and  to  VV.  T.,  his  sister's  son,  a  house  with  the 
ground  and  outhouses  thereto  belonging ;  and  declared 

his  will  and  meaning  to  be,  that  if  either  of  the  persons 
before  named  died  without  issue  lawfully  begotten, 
then  the  said  legacy  should  be  divided  equally  between 
them  that  were  left  aUve.  Adjudged  that  W.  T.  took 
an  estate  tail. 

44.  A  person  devised  to  the  three  sons  of  C.  D.  sue-  Evim  r. 
cessively  in  tail  male,  remainder  to  every  son  and  sons  3  Bui*  1570. 
of  the  said  C.  D.  which  should  be  begotten  on  the 

body  of  Sarah  his  wife ;  and  for  want  of  such  issue  to 
W.  H.  &c. ;  with  a  proviso  that  the  devisees  and  their 
descendants  should  take  the  surname  and  arms  of  the 
testator. 
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'■  Tlie  Court  resolved,  that  the  after-born  sons  took 
several  estates  in  tail  male,  in  sueeession ;  as  the  words, 
for  want  of  such  issue,  must  be  construed,  for  want  of 
heirs  male  of  the  body;  and  that  this  was  the  true 
construction. 
Denn  V. Slater,  45.  A  pcrsou  dcviscd  hi  thcsc  words  I  "  I  give  and 
"  "  *  bequeath  all  my  copyhold  lands  to  my  nephew  Isaac 
Slater ;  but  if  the  aforesaid  Isaac  Slater  shall  die  with- 
out male  heir,  then  my  will  is,  that  my  nephew  John 
Slater  shall  enter  upon  and  enjoy  the  said  copyhold 
lands,  his  heirs  or  assigns  for  ever:  provided  the 
aforesaid  Isaac  Slater  paid  to  his  wife  Elizabeth  the  svim 
of  8/.  a  year  during  her  life,  with  a  power  of  entry  to 
the  wife  if  the  annuity  was  not  paid." 

It  was  contended  that  Isaac  took  a  fee  by  reason  of 
the  annuity. 

.  Lord  Kenyon  said  it  was  clear,  from  all  the  cases  on 
the  subject,  that  Isaac  took  only  an  estate  tail.  He  cited 
the  case  of  Blaxton  v.  Stone,  and  Burley's  case,  43  Eliz. 
stated  by  Lord  Hale  in  1  Vent.  230 ;  which  was  a  de- 
vise to  A.  for  life,  remainder  to  the  next  heir  male ; 
for  default  of  such  heir  male,  then  to  remain.  Adjudged 
an  estate  tail. 
Doe  V.  Fyidej,  With  regard  to  the  other  question,  the  law  was  very 
'  '"^'  *  accurately  stated  by  Lord  Mansfield  in  the  case  in 
Cowper,  where  an  estate  was  given  generally,  without 
adding  words  which  would  create  a  fee,  or  an  estate  tail, 
and  it  was  charged  with  the  payment  of  annuities  ;  the 
devisee  took  a  fee  ;  but  that  was  not  the  case  where  an 
estate  tail  was  given  to  the  devisee. 

A  devise  forVife       40.  Au  cxprcss  dcvisc  to  a  person  for  life  may  be  en- 
nay  be  eni.irg-     Til,  ,  ,  .        ,. 

«i  into  an  estate  largcQ  by  subscqucut  words,  or  by  a  necessary  mipli- 
cation,  into  an  estate  tail ;  for  v/here  an  estate  is 
devised  to  a  person  for  life,  with  a  devise  over,  which 
is  not  to  take  effect  while  there  is  any  issue  of  the  de- 
visee for  life,  if  there  be  no  words  in  the  will  under 
which  the  issue  can  take  as  purchasers,  the  courts,  in 
order  to  carry  the  manifest  general  intent  of  the  tes- 
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tator  into  effect,  have  disregarded  the  partieidar  intent, 
and  by  enlarging  the  estate  devised  for  life  into  an 
estate  tail,  have  let  in  all  the  issue  of  the  first  devisee. 
as.  47.  Lands  were  devised  to  A.  for  life,  without  waste,  Langiey  v. 
with  a  power  to  make  a  jointure ;  remainder  to  his  first,  i  V.  wms.  759. 
second,  and  so  to  his  sixth  son,  and  no  further ;  after  8'moj^2*58.  i 
which  followed  these  words,  "  if  A.  should  die  without 
issue  male  of  his  body,  then  to  B.  in  fee." 
•    This  case  having  been  sent  out  of  Chancery  to  the 
Court  of  C.  B.,  it  was  resolved  there,  that  there  being 
no  limitation  beyond  the  sixth  son,  and  for  that  there 
might  be  a  seventh,  who  was  not  intended  to  be  ex- 
cluded, therefore  to  let  in  the  seventh  and  subsequent 
sons  to  take,  but  still  to  take  as  issue  and  heirs  of  the 
body  of  A.  in  tail  by  descent,  and  not  by  purchase, 
the   Court   held  the  words,  "  in  case  A.   should   die 
Avithout  issue  male  of  his  body,"  did  in  a  will  make  an 
estate  tail. 

48.  J.  Sutton  devised  a  house  to  his  nephew  Thomas  Att.  Gen.  v, 
Sutton  for  and  during  the  term  of  his  natural  life,  and  1  p| vvms.  173. 
after  his  death,  to  the  first  son  or  issue  male  of  his 
body,  lawfully  begotten,  and  to  the  heirs  male  of  the 
body  of  such  first  son  ;  and  for  default  of  such  issue,  to 
the  second  son  or  issue  male  of  the  body  of  the  said 
Thomas,  lawfully  to  be  begotten,  for  ever.  And  from 
and  immediately  after  the  death  of  the  testator's  wife, 
and  of  his  said  nephew  Thomas  Sutton,  without  issue 
male  of  his  body,  or  after  the  death  of  such  issue  male, 
he  devised  all  the  said  premises  to  trustees  for  cha- 
ritable purposes. 

It  was  resolved  by  the  Court  of  Exchequer,  that 
Thomas  Sutton  took  an  estate  tail  by  implication. 

On  an  appeal  to  the  House  of  Lords  it  was  insisted  .sBro.  Paii. 
on  behalf  of  the  appellants,  that  it  was  most  manifestly  ^*'  '^' 
the  intention  of  the  testator,  that  his  nephew  Thomas 
Sutton,  who  vs-as  not  his  heir  at  law,  should  have  no 
greater  estate  than  for  his  life  only ;  and  accordingly 
the  estate  was  expressly  limited  to  him  for  and  during 
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the  term  of  liis  natural  life,  with  remainders  to  his 
sons  as  pm'chasers.  That  it  could  not  be  pretended 
there  were  any  words  in  the  will  which  in  a  deed  could 
possibly  have  created  an  estate  tail  in  Tliomas  Sutton : 
if  therefore  any  such  estate  was  created,  it  must  be  by 
implication,  or  presumption  of  the  testator's  intention, 
and  not  by  the  legal  import  or  construction  of  the 
words  themselves ;  but  that  such  an  implication  was 
directly  contrary  to  the  express  declaration  of  the 
testator  in  almost  every  branch  of  his  will,  as  well 
as  destructive  of  the  charities  which  he  intended  to 
establish. 

On  the  otlier  side  it  was  argued,  that  under  the  tes- 
tator s  will,  Thomas  Sutton  took  an  estate  tail  by  impli- 
cation, the  remainder  being  after  his  death  without 
issue  male.     As  to  the  objection  that  the  limitation 
after  his  death,  Avithout  issue  male  of  his  body,  was  to 
be  understood,  such  issue  male  as  was  mentioned  in 
the  will,  viz.  his  first  and  second  sons;  it  was  answered 
that  all  the  issue  male  which  Thomas  Sutton  might  pos- 
sibly have,  viz,  his  third,  fourth,  and  every  other  sou 
and  sons,  not  being  expressly  provided  for  by  the  will, 
the  limitation  after  his  death  without  issue  male,  raised 
the  same  estate  to  him  by  implication,  as  if  it  had  been 
limited  to  him  and  his  issue  male,  in  express  words. 
The  decree  of  the  Court  of  Exchequer  was  affirmed. 
49.  On  a  trial  at  the  great  sessions  for  the  county  of 
Flint,  the  jury  found  a  special  verdict,  that  T.  Ravens- 
croft  had  devised  lands  to  trustees  and  the  survivor  of 
them,  in  trust  for  his  sisters  Ann  and  Dorothy,  equally 
between  them,  dm'ing  their  natural  lives,  without  com- 
mitting any  manner  of  waste  :  and  if  either  of  his  said 
sisters  happened  to  die  leaving  issue  or  issues  of  her  or 
their  bodies,  then  in  trust  for  such  issue  or  issues  of  the 
mother  s  shares,  or  else  in  trust  for  the  survivor  or  sur- 
vivors of  them,  and  their  respective  issue  or  issues  :  and 
if  it  should  happen  that  both   his  said  sisters   died 
without  issue  as  aforesaid,  and  their  issue  or  issues  to 
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die  without  issue  or  issues,  then  the  trustees  to  stand 
seised  for  his  kinsman  John  Sv\'ift,  and  the  heirs  male 
of  his  body.  The  court  of  great  sessions  determined 
that  Dorothy,  having  survived  her  sister  Ann,  was 
tenant  in  tail  of  one  moiety  under  the  devise,  and  of 
the  other  moiety  as  a  remainder,  upon  the  death  of  her 
sister  without  issue. 

Upon  a  writ  of  error  in  the  Court  of  K.  B.  Lord  shaw  v. 
Ch.  J.  Raymond  delivered  the  opinion  of  the  Court,  in  Fiig.  7. 
a  long  and  elaborate  argument,  that  Ann  and  Dorothy  ^"^^  ^'  ^^' 
took  only  an  estate  for  life :  that  the  word  issue,  in  the 
first  place,  was  a  word  of  purchase,  and  the  subsequent 
wards  were  words  of  limitation,  and  created  an  estate 
tail  in  such  issue.     Consequently  the  judgment  of  the 
court  of  great  sessions  was  reversed. 

A  writ  of  error  was  then  brought  in  the  House  of 
Lords,  where  it  was  argued  on  behalf  of  the  plaintiff  in 
error,  that  by  the  v/ords  and  intention  of  the  will,  the 
testator  s  tv/o  sisters,  Ann  and  Dorothy,  had  an  estate 
tail,  as  tenants  in  common,  with  cross  remainders  of 
their  several  moieties  ;  and  as  Ann  died  Vvithout  issue, 
Dorothy  became  entitled  to  the  v/hole  estate ;  for  that 
in  construction  of  law,  a  devise  to  one  ^vith  a  limitation 
over  to  another,  if  such  first  person  dies  without  issue, 
creates  an  estate  tail  in  that  person,  as  well  as  if  the 
devise  had  been  to  him  or  her,  and  the  heirs  of  his  or 
her  body. 

For  the  defendant  in  error' it  was  said  to  be  a  known 
rule  in  the  construction  of  v>dlls,  that  the  intention  of 
the  devisor  ought  in  ail  cases  to  be  observed,  if  it  can 
be,  consistent  with  the  rules  of  lav/.  Now  this  devise 
v,\is  expressly  to  the  sisters  during  their  natural  lives, 
with  the  addition  of  this  restrictive  clause,  without  com- 
mitting any  manner  of  waste,  which  shov/ed  the  intent 
of  the  testator  strongly,  that  his  sisters  should  only 
have  an  estate  for  life  ;  for  if  he  had  intended  them  an 
estate  tail,  he  could  not  have  restrained  them  from 
committing  waste.     That  the  next  devise  was  to  the 
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issue  of  the  sisters,  with  the  limitations  annexed  thereto, 
as  in  the  will ;  and  it  was  contended  for  by  the  plain- 
tiffs in  error,  that  the  word  issue  w\as  a  Vv'-ord  of  limita- 
tion, and  should  raise  an  estate  tail  in  the  sisters.  But 
it  was  hoped  that  issue  would  here  be  construed  as  a 
word  of  purchase,  and  a  designation  of  the  persons 
intended  to  take  the  estate,  in  which  case  it  could  never 
extend,  to  enlarge  the  estate  given  to  the  sisters  for 
life.  In  a  w^ill  it  might  sometimes  be  taken  as  a  word 
of  limitation,  to  ansvv^er  the  testator's  intention,  where 
such  intention  appeared  manifestly  from  the  construc- 
tion of  the  whole  will.  But  in  the  present  case  it  was 
plain  the  testator  intended  that  the  issue  of  his  sisters 
should  take  by  purchase,  and  therefore  he  made  use  of 
the  word  issue  as  a  designation  of  the  persons  who  were 
to  take ;  for  he  did  not  barely  give  the  estate  to  the 
issue  or  issues  of  his  sisters,  but  further  devised  it  to  the 
survivor  or  survivors  of  them,  and  their  respective  issue 
or  issues,  that  is,  to  the  issue  or  issues  of  such  issue  or 
issues  as  his  sisters  should  leave;  for  the  word  sur- 
vivors in  the  plural  number  was  not  applicable  to  the 
sisters,  there  being  but  two  of  them,  but  must  relate  to 
their  issue.  The  first  limitation  therefore  was  to  the 
issue  of  the  issue,  whence  the  first  issue,  to  whose  estate 
this  limitation  was  annexed,  must  take  by  purchase. 

It  had  been  objected  that  the  word  issue  was  nomen 
coUectivum,  and  should  take  in  all  the  descendants,  and 
consequently  create  an  estate  tail  in  the  sisters.  But 
the. word  issue  was  only  to  be  understood  in  this  sense 
when  it  was  a  word  of  limitation ;  for  it  had  always 
been  taken  in  a  different  sense  when  it  was  a  word  of 
purchase.  It  had  also  been  insisted  on,  that  an  estate 
tail  should  be  raised  in  the  sisters  by  implication,  from 
these  words,  if  it  shall  happen  that  both  my  said  sisters 
die  witliout  issue  as  aforesaid,  and  their  issue  or  issues 
to  die  without  issue  or  issues,  then  the  subsequent  re- 
mainders were  given.  Wherever  an  estate  tail  had 
been  raised  by  implication,  it  had  been  to  answer  the 
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apparent  intention  of  the  testator ;  but  in  the  present 
ease  the  very  words  from  which  an  estate  tail  was  to  be 
implied,  showed  that  the  testator  took  notice  that  he 
had  before  limited  the  estate  to  the  issue  of  the  issue. 
Besides,  the  words  were  not  general,  if  hoth  my  said 
sisters  die  icithout  issue ;  but,  if  huth  my  said  sisters 
die  imthout  issue  as  aforesaid,  which  showed  the  testa- 
tor s  intention  not  to  enlarge  the  estate  before  given  to 
his  sisters. 

The  Judges  attended,  and  having  conferred  with  the 
Lord  Chancellor,  his  Lordship  acquainted  the  house, 
that  the  Judges  of  the  King's  Bench  were  of  the  same 
opinion  they  were  when  they  gave  judgment  in  this 
case ;  but  that  there  v/as  a  difference  of  opinion  in  the 
Judges  of  the  Common  Pleas  and  Barons  of  the  Ex-  Stanley  v. 
chequer,  who  desired  time  to  confer,  in  order  to  be  i  Eden,V,7. 
more  clear  in  their  opinions.     Some  days  after,  all  the  ^"''''  ^'*^' 
the  Judges  attended ;  and  after  delivering  their  opinions 
seriatim  in  relation  to  a  point  of  law  to  them  proposed, 
it  was  ordered  and  adjudged  that  the  judgment  given 
in  the  Court  of  King's  Bench,  reversing  a  judgment 
given  in  the  court  of  great  sessions,  should  be  reversed; 
and  that  the  judgment  of  the  court  of  great  sessions 
should  be  affirmed. 

50.  G.  Robinson  devised  a  real  estate  to  Launcelot  RoWnson 
Hicks,  for  and  during  the  term  of  his  natural  life,  and  jBurt'ss. 
no  longer ;  provided  he  altered  his  name  and  took  that  2  Ves.  225. 
of  Robinson,  and  lived  at  his  house  at  Bochym ;  and  Lord  Ken.  r. 
after  his  decease,  to  such  son  as  he  should  have,  law-  " 
fully  to  be  begotten,  taking  the  name  of  Robinson ; 
and  for  default  of  such  issue,  then  he  bequeathed  the 
same  to  his  cousin  Vv^  R.  and  his  heirs  for  ever. 

Upon  a  bill  to  establish  this  will,  and  to  carry  the 
trusts  of  it  into  execution,  Sir  Joseph  Jekyll  declared 
that  Launcelot  Hicks,  alias  Robinson,  was  entitled  to 
an  estate  for  life,  with  remainder  to  his  eldest  and  but 
one  son,  for  his  life ;  and  that  the  remainder  would  go 
over  to  W.  R. 
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On  an  appeal  from  this  decree,  Lord  Talbot  affirmed 
it,  as  to  the  interest  which  L.  Hicks  took  in  the  testa- 
tor's estate  under  his  will,  by  a  declaration  in  the  very- 
words  of  the  former  decree. 

Launcelot  Hicks  had  too  sons,  George,  who  died  an 
infant,  and  Edmimd,  wlio  filed  another  bill  against 
W.  R.  the  devisee  in  remainder,  and  the  trustees,  for 
an  execution  of  the  trusts  of  the  will. 

Lord  Hardwicke  ordered  a  case  to  be  made  for  the 
opinion  of  the  Court  of  K.  B.  upon  the  following  ques- 
tion : — "  Whether  any  and  what  estate  or  interest  in 
the  premises  in  question,  did,  by  virtue  of  the  said  will, 
vest  in  the  said  Edmund." 

The  Judges  certified  their  opinion,  that  upon  the  true 
construction  of  the  w^ili,  Launcelot  Hicks  must  by  ne- 
cessary implication,  to  eflPectuate  the  m.anifest  general 
intent  of  the  testator,  be  construed  to  take  an  estate 
in  tail  male ;  he  and  the  heirs  male  of  his  body  taking 
the  name  of  Robinson ;  notwithstanding  the  express 
estate  devised  to  the  said  L.  Hicks  for  his  life,  and  no 
longer. 

The  cause  coming  on  to  be  heard  on  this  certificate, 
before  the  Lords  Commissioners,  they  confirmed  it. 
3  Bio.  Pari.  On  an  appeal  to  the  House  of  Lords,  it  was  argued 

on  behalf  of  the  appellant,  that  the  greatest  difficulty 
occurring  in  the  construction  of  wills  was,  to  form  a 
true  judgment  where  the  presumed  general  intent  of  a 
testator  ought  to  prevail,  and  where  the  legal  operation 
of  his  words  should  take  place.  If  the  intention  could 
be  collected  clearly  from  plain  decisive  evidences,  such 
as  had  been  received  and  allowed  in  courts  of  law  and 
equity,  by  the  current  of  authorities  in  similar  cases,  it 
must  prevail.  But  if,  on  the  one  hand,  the  presumed 
intention  be  obscure  and  ambiguous,  not  necessarily 
implied  in  the  words,  and  wholly  inconsistent  with  the 
legal  operation ;  and  if,  on  the  other  hand,  the  legal 
operation  produces  a  clear  uniform  sense,  without  con- 
tradiction or  absurdity ;  that  construction  ought  to  be 
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preferred  which  explains  the  intention  of  the  testator 
with  the  least  violence  to  his  words.  That  though  this 
case  arose  upon  the  devise  of  a  trust,  yet  the  Court  of 
Chancery,  in  sending  it  to  a  court  of  law,  judged  that 
it  ought  to  be  governed  by  the  same  rules  of  construc- 
tion as  the  devise  of  a  legal  estate;  and  it  was  sub- 
mitted that  the  will  afforded  no  stronger  coercive  legal 
evidences  of  intent,  such  as  must  induce  a  court  of  law, 
from  the  necessity  of  his  meaning,  to  over-rule  the 
legal  operation  of  his  words,  and  vest  an  estate  of  inhe- 
ritance in  tail  male  in  L.  Hicks,  in  prejudice  to  his  heir 
at  law. 

It  would  serve  to  explain  the  grounds  on  which  the 
appellant  proceeded,  if  it  was  considered,  i.  What 
estate  was  devised  to  L.  Hicks  the  father;  ii.  What 
estate  was  devised  to  his  son.  As  to  the  first  question 
the  testator  had  not  left  the  possibility  of  a  doubt,  if 
his  express  declaration  deserved  any  weight.  He  de- 
vised all  his  e?tate  to  L.  Hicks  the  ftither  for  life,  and 
no  longer;  enforcing  his  devise  by  negative  words, 
which  had  hitherto  been  allowed,  in  all  the  cases  ad- 
judged, to  be  sufficient  to  prevent  any  implication  by 
way  of  enlarging  the  estate,  and  extending  the  duration 
of  it ;  so  that  the  decree  of  the  Com't  of  Chanceiy, 
grounded  upon  the  certificate  of  the  Court  of  K.  B., 
controlled  not  only  the  legal  force  of  the  words,  but 
their  meaning  in  common  use,  and  in  effect  expunged 
them  out  the  will :  that  as  all  the  authorities  concurred 
against  enlarging  an  estate  for  life  into  an  estate  of 
inheritance,  where  negative  words  were  added,  to 
strengthen  the  express  devise;  so  likewise  they  were 
uniform  in  not  raising  an  estate  tail  by  implication  in 
the  tenant  for  life,  either  by  way  of  present  estate  in 
possession,  or  by  way  of  remainder  in  tail,  after  other 
limitations,  unless  the  testator  had  hmited  express 
estates  of  inheritance  to  some  of  the  sons  or  issue  of 
the  ancestor,  tenant  for  life,  nominatim,  or  by  descrip- 
tion;  and  then  devised  over  the  lands  to  another 
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family,  in  default  of  issue  generalh/  of  that  ancestor 
But  this  was  the  first  case  in  which  it  had  been  held 
that  the  tenant  for  life  took  an  estate  tail  by  implica- 
tion, in  virtue  of  the  connecting  words,  "  for  want  of 
such  issue,"  where  the  default  of  issue  on  which  the 
implication  was  raised,  was  not  general,  but  relative, 
by  force  of  the  word  such,  to  a  particular  antecedent 
limitation ;  and  where  that  antecedent  limitation  was 
made  only  to  one  son  of  the  tenant  for  life,  without  any 
collective  description  of  liis  heirs  male,  or  heirs  of  his 
body,  and  without  any  words  devising  an  inheritance 
to  that  son. 

As  to  the  second  question, — what  estate  was  devised 
to  the  son  of  L.  Hicks, — if  the  father  took  only  an 
estate  for  life,  there  was  no  colour  to  say  that  any  one 
could  entitle  himself  as  devisee  of  an  estate  of  inheri- 
tance, by  words  of  purchase  in  the  will.  The  devise 
was  made,  after  the  death  of  L.  Hicks,  to  such  son  as 
he  should  have :  no  express  words  of  limitation  were 
annexed  to  it,  to  give  an  inheritance ;  no  words  on 
Avhich  it  could  be  implied :  the  only  doubt  arising  on 
some  words  which  referred  clearly  to  a  failure  of  issue 
(whether  a  general  or  limited  failure  was  the  question), 
not  of  the  son,  but  of  the  father ;  hence  it  followed  that 
the  son  intended  by  the  Avill  could  only  take  an  estate 
for  life. 

In  support  of  the  decree,  it  was  contended  that 
the  words  son,  children,  issue,  and  heir,  in  a  will, 
where  no  son  was  in  being  at  the  time  of  the  devise, 
were  nomina  collectiva,  and  sufficient  to  create  an  estate 
of  inheritance,  and  carry  the  land,  not  only  to  the  im- 
mediate heir  or  issue,  but  to  all  that  descended  from 
the  devisee:  that  the  testator  in  this  case  could  not 
have  any  particular  person  in  view  to  take,  but  the 
issue  male  of  L.  Hicks  in  a  collective  sense,  was  clear; 
because  at  the  time  of  making  his  will  L.  Hicks  was  a 
bachelor,  and  therefore  to  suppose  he  could  mean  to 
give  a  life  estate  only  to  some  one  son  of  L.  Hicks,  not 
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then  in  being,  would  be  a  construction  equally  illiberal 
and  absurd:  that  this  was  made  still  plainer  by  tlw 
words  M^hicli  followed,  namely,  "  for  default  of  such 
issue;"  for  these  words  explained  what  kind  of  an 
estate,  as  to  its  continuance  or  duration,  the  devisee 
should  take,  and  were  so  frequently  used  to  denote  an 
estate  tail,  that  they  were  become  almost  technical ;  so 
that  express  words  were  hardly  better  to  be  understood 
than  the  implication  arising  from  this  phrase  :  that  in 
the  case  of  wills  the  testator  was  inops  consilii,  and  had 
not  always  opportunities  of  observing  the  formalities  of 
law :  and  it  was  a  general  rule  that  the  intention  of  the 
testator  was  to  govern  in  the  construction  of  wills;  and 
that  the  judges  would  go  as  far  as  they  could  to  assist 
and  give  effect  to  such  intention  ;  and  therefore  as  the 
word  son  would  in  a  will  signify  an  estate  tail,  as  well 
as  the  words  issue  or  children,  it  was  insisted  that  the 
devise  in  the  will  must,  by  consequence  and  operation 
of  law,  to  manifest  the  intent  of  the  testator,  be  con- 
strued to  create  an  estate  tail. 

The  Judges  were  directed  to  give  their  opinions  upon 
the  following  question : — Whether  any  and  what  estate 
or  interest  vested  in  Edmund  Hicks ;  to  which  the 
Lord  Ch.  B.  delivered  their  unanimous  opinion,  that  an 
estate  in  tail  male  Avas  vested  in  Edmund  Hicks,  as 
heir  male  of  the  body  of  Launcelot  Hicks  :  whereupon 
the  decree  was4iffirmed. 

51.  A.   Dymock   devised   to   his   nephew,  William  Doev.  Appiin. 

,;,.«,,,  .  1    %  1  .L       -  •         4TtrmR.  82. 

Dymock,  all  his  freehold  estate  at  A.,  to  hold  to  nmi    • 
during  his  natural  life ;  and  after  his  decease,  to  and 
and  amongst  his  issue ;  and  in  default  of  issue,  to  be 
divided  between  his  nephew  and  niece,  their  heirs  and 
assigns  for  ever. 

Lord  Kenyon. — "  Although  this  will  is  very  inaccu- 
rately drawn,  I  think  we  may  collect  the  devisor's  ge- 
neral intention,  from  the  words  of  it.  The  great  ques- 
tion in  this  case  is,  what  estate  W.  Dymock  took  under 
the  will.    Li  the  first  clause  the  estate  is  expressed  to 

VOL.  YJ.  T 


274  Title  XXXVIII.    Devise.    Ch.  xii.  §  52. 

be  given  only  during  his  natural  life  ;  but  in  the  next 
limitation,  it  is  to  go  to  his  issue,  and  in  default  of  issue 
only,  it  was  to  go  over :  it  is  clear,  therefore,  from  the 
whole  of  the  will,  that  the  devisor  did  not  intend  that  it 
should  go  over  to  those  in  remainder,  until  after  a  ge- 
neral faikire  of  issue  in  W.  Dymock.  Nov/  I  think  we 
are  warranted  by  many  determinations,  and  particularly 
by  that  of  I'.obinson  v.  Hicks,  to  give  that  ettect  to  the 
will  which  will  best  answer  the  devisor's  general  Inten- 
tion, though  by  so  doing  we  may  defeat  some  particular 
intent.  Here  the  general  intent  was,  that  W.  Dymock 
and  his  issue  should  take  first :  then  what  construction 
will  best  eftectuate  that  intention.  It  has  been  argued 
by  the  plaintiif's  counsel,  that  W.  Dymock  took  only 
an  estate  for  life,  and  his  children  an  estate  tail ;  but  it 
would  be  difficult  to  put  two  different  interpretations 
on  the  word  issue ;  and  even  if  that  could  be  done,  it 
would  not  farther  the  intention  of  the  devisor  in  this 
case ;  for  there  are  no  cross  remainders  to  the  children, 
and  they  never  can  be  implied ;  so  that  according  to 
the  construction  contended  for,  if  one  of  the  children 
died,  his  share  would  sfo  over  to  those  in  remainder,  in 
prejudice  of  those  children  who  sur^-ived,  which  was 
certainly  not  intended  by  the  devisor.  Therefore  we 
shall  best  answer  his  general  intent  by  saying  that 

^Term^Syy!  ^^^ '  ^JT^ock  toolv  SHI  cstatc  tail ;  and  in  so  determining, 
we  shall  not  go  further  than  has  been  done  in  other 
cases."     Judgment  was  given  accordingly. 

Doe  V. Smith,        52^  ^  licrsou  dcviscd  all  his  freehold  messua^-es,  &c. 

7  lerm  R.  5Jl.  ^  O       ' 

to  his  daughter  Mary  Ayscough,  and  the  heirs  of  her 
body,  lawfully  to  be  begotten,  for  ever,  as  tenants  in 
common  and  not  as  joint  tenants ;  and  in  case  his  said 
daughter  should  happen  to  die  before  twenty-one,  or 
without  having  issue  on  her  body  lawfully  begotten, 
then  he  gave  his  freehold  messuages  to  K.  Ayscough 
in  fee. 

'  ■  Lord  Kcnyon  said,  it  was  a  rule  of  construction  in 
cases  of  this  kind,  settled  by  a  variety  of  decisions,  but 
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particularly  by  that  of  Robinson  v.  Hicks,  that  where  it 
appeared  in  a  will  that  the  testator  had  a  general  inten- 
tion, and  also  a  secondary  intention,  and  they  clashed, 
the  latter  must  give  way  to  the  former.  Here  were  no 
words  of  limitation  added  to  the  estate  given  to  the  chil- 
dren (supposing  they  took  as  purchasers),  and  yet  the 
remainder  over  was  not  to  take  place  till  there  was  a 
general  failure  of  her  issue  ;  so  that  there  must  be  an 
estate  to  comprehend  all  her  children  for  ever.  He 
concluded  in  these  words  : — "  I  admit  that  in  this  case 
the  testator  intended  that  his  daughter  M.  A.  vshould 
only  take  an  estate  for  life,  and  that  her  children  should 
take  as  purchasers ;  but  then  he  also  intended  that  all 
the  progeny  of  tliose  children  should  take  before  any 
interest  should  vest  in  his  more  remote  relations  :  now 
the  latter  intention  cannot  be  carried  into  effect  unless 
M.  Ayscougli  takes  an  estate  in  tail ;  in  order  therefore 
to  give  effect  to  the  devisor's  general  intention,  ac- 
cording to  the  fair  construction  of  the  will,  M.  Ays- 
cough  must  take  an  estate  tail." 

53.  H.  Cook  devised  a  messuage  to  R.  Cook  for  the  Doe  v.  Cooper, 
term  only  of  his  natural  life ;  and  after  his  decease,  he  ^  ^*'"'  ^^^' 
gave  and  devised  the  same  unto  the  lawful  issue  of  the 
said  R.  Cook,  as  tenants  in  common ;  but  in  case  the 
said  R.  Cook  should  die  without  leaving  lawful  issue, 
then  and  in  such  case,  after  his  decease,  he  gave  und 
devised  the  same  to  Bliz.  Harding  in  fee. 

Lord  Kenyon  said,  it  had  been  the  settled  doctrine 
of  Westnxnstcr  Hall,  for  the  preceding  forty  or  fifty 
years,  that  there  might  be  a  general  and  a  particular 
intent  in  a  v/ill ;  and  that  the  latter  must  give  way, 
when  the  former  could  not  otherwise  be  carried  into 
effect.  That  this  doctrine  had  been  confirmed  by  the 
cases  of  R,obinson  v.  Hicks,  Roe  v.  Grew,  and  others. 
That  perhaps  the  Court  would  best  fulfil  the  particular 
intent  of  the  testator  in  this  case,  by  giving  R.  Cook 
only  an  estate  for  life  ;  but  the  general  intent  was,  that 
all  his  issue  should  inherit  the  entire  estate^  before  it 
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Pearson  v.  went  ovei' ;  and  that  intent  could  only  be  answered  by 
5  Eas"548.  givlng  liim  an  estate  tail,  by  implication  from  the  subr 
Tbvli.'tiii^^'  sequent  words,  in  delault  of  his  leaving  issue. 

Judgment  was  given  accordingly. 
Merest  V.  54.  In  tlic  casc  of  a  devise  to  the  use  of  testator's 

IB.&B.  484,  daughter  for  her  life,  and  after  her  decease  to  the 
use  of  the  issue  of  her  body  lawfully  begotten,  and  in 
default  of  issue,  or  in  case  none  of  such  issue  live  to 
attain  the  age  of  21  years,  then  to  testator's  brother  S. 
for  lifC;,  and  after  his  death  to  the  use  of  the  issue  of  his 
body,  and  in  default  of  issue,  or  in  case  none  of  such 
issue  live  to  attain  the  age  of  21  years,  then  to  another 
brother  and  his  issue  in  the  same  manner.  The 
Court  of  C.  P.  held  that  the  daughter  took  only  an  estate 
for  life. 
r  55.  Where  an  estate  for  life  is  devised  to  a  person, 

with  a  subsequent  devise  to  his  heirs  or  to  the  heirs  of 
Vide    14.       liis  body,  the  devisee  will  take  an  estate  in  fee  or  an 
estate  tail;  in  consequence  of  a  rule  of  construction 
which  shall  be  stated  hereafter. 


s  CHAP.  xni. 

Construction — What  Words  cirate  an  Estate  for  Life)  a 
Term  for  Years y  and  uncertain  Interests. 


,\' Where  an  express  Estate  for 
Life  is  (jiven. 

5.  Though  a  Poiver  of  Disposing 
be  added. 

••9;  A  Devise  without  any  Words 

,,,i    of  Limitation. 

%Bi,  Tlipugh  charged  tvith  a  Pay- 

'^  ''  Tnewf.    " 

*,'  .     ?.-,.■. 

3^.  Or  an'  Annuity   during   the 
Life  of  the  Devisee. 

to  ?.hiOYr  odi 


35.  The    Word  Estate  when  de^ 
scriptive  of  local  Siutation. 

3S,  The  Word  Hereditament.     "] 

39.  Where  the  general  Intent  re- 

quires  it.  i'-** 

43.  What  Words  create  a   TctW 
for  Years. 

4G.  And  uncertain  Interests. 
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Section  1. 
It  has  been  stated  in  the  preceding  chapter,   that  "^^'^"«  ^"  «* 

r        I-  r  press  estate 

although  an  express  estate  for  hie  only  be  devised  to  for  life  is 
a  person,  yet  if  the  general  intent  of  the  testator  re-  ^'^^"' 
quire  that  the  issue  of  the  devisee  for  life  should  take  see  ante,  ^ 
by  descent  from  him,  the  courts  have  enlarged  his  es- 
tate into  an  estate  tail :  but  where  the  manifest  gene- 
ral intent  of  the  testator  does  not  require  that  the  estate 
for  life  expressly  given  should  be  enlarged  into  an  es- 
tate tail,  the  devisee  will  only  take  an  estate  for  life  ;  in 
consequence  of  the  rule  that  ea'pressiim  facit   cessare 
taciturn :   and   it  is  observable    that  the    doctrine  of 
effectuating  the  general  intent,  in  contradiction  to  the 
particular  intent,  is  of  modern  date. 

2.  A  person  devised  to  his  eldest  son  for  life,  re-  iRoii.  Ab. 
mainder  to  the  sons  of  his  body  lawfully  begotten,       '  ^ ' 
and  if  they  aliened,  that  his  daughters  should  have  the 

same  estate,  remainder  to  his  right  heirs.  It  was 
resolved  that  the  eldest  son  had  but  an  estate  for  life, 
and  that  his  son  should  have  it  by  purchase  ;  because 
it  was  expressly  limited  that  he  should  have  it  only 
for  life. 

Lord  Hale  says,  the  words  in  this  case  were;  to  iYent.23i 
his  eldest  son  for  life,  et  non  aliter,  and  that  it  was 
held  to  be  an  estate  for  life  by  reason  of  the  words 
7ion  aliter. 

3.  A  person    devised   his   estate    to   trustees  and  Batnfieidv. 
their  heirs,  in  trust  for  Popham  for  life,  remainder  rp!"  Wms.  54. 
to  his  first  and  other  sons  successively  in  tail  male  ; 

and  for  want  of  issue  male  of  Popham,  to  another 
person.  Afterwards  the  testator  by  a  codicil,  reciting 
that  he  had  by  his  will  given  the  premises  to  Popham 
and  the  heirs  male  of  his  body,  willed  that  if  the 
estate  should  determine,  and  Popham  should  die 
without  issue  male,  then  his  estate  to  be  disposed  of 
in  a  particular  manner. 

The  questions  were,   first.   Whether  the  words  of 
the  will,  viz.  for  want  of  issue  male  of  Popham,  did 
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not  by  implication  give  an  estate  tail  to  Popham: 
II.  Whether,  admitting  the  words  in  the  will  did  not 
give  an  estate  tail,  the  codicil,  reciting  that  the  tes- 
4i:;*^efv  tator  had  by  his  v/ill  devised  the  premises  to  Popham 
and  the  heirs  male  of  his  body,  would  not  so  far 
influence  and  explain  the  vvdll,  as  to  make  it  an  estate 
tail,  though  it  was  not  so  before. 

It  was  resolved  unanimously  that  Popham  had 
only  an  estate  for  life  by  the  will ;  and  that  the  same 
was  not  enlarged  or  altered  by  the  codicil ;  for  there 
being  an  express  estate  given  to  Popham  for  life, 
with  remainder  to  his  first  and  every  other  son,  &c. 
the  words,  if  Popham  should  die  without  issue  male, 
should  not  enlarge  his  estate  to  an  estate  tail,  in 
regard  these  amounted  only  to  make  an  estate  tail  by 
implication ;  and  words  of  implication  could  never 
destroy  what  was  before  expressed  ;  so  that  the  words, 
if  he  shonld  die  without  issue  male,  could  mean  no 
more  than  if  he  should  die  without  sons. 
Blackburn  v.         4.  A  testator  dcviscd   all  his   freehold  estates  to 

Edgeley,  .  ,  ._  _p, 

1  P.  wms.       trustees,  in  trust  to  convey  the  same  to  bwer  -bidge- 
°  '  ley    for   life,    remainder   to    trustees  during   his  life 

to  preserve  contingent  remainders,  remainder  to  his 
first  and  other  sons  in  tail  male;  remainder  to  his 
daughters  in  tail  general,  as  tenants  in  common; 
with  power  to  E.  Edgeley  to  make  a  jointure;  and  if 
he  should  die  without  issue,  then  he  devised  the 
premises  over. 

It  was  contended  that  E.  Edgeley,  by  virtue  of  the 
words,  if  he  die  without  issue  of  his  body,  should 
have  an  estate  tail  in  the  premises  ;  to  which  it  was 
answered,  that  here  was  an  express  estate  for  life 
limited  to  E.  Edgeley,  and  the  words,  if  he  should  die 
without  issue,  being  only  words  of  implication,  would 
not  merge  and  destroy  an  express  estate  for  life. 

The  Court  exploded  the  notion  that  words  of  im- 
plication should  not  turn  an  express  estate  of  life 
into  an  estate  tail ;  and  said  that  if  I  devise  an  estate 
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to  A.  for  life,  and  after  his  death  without  issue,  then 
to  B.,  this  will  give  an  estate  tail  to  A.  according- to 
Sonday's  case  :  but  here  being  a  limitation,  upon 
E.  Edgeley's  death,  to  his  sons,  and  after  to  his  Ante, c  12. 
daughters,  the  following  words, — if  E.  Edgeley  should 
die  without  issue, — must  be  intended,  if  he  should  die 
without  such  issue.  And  as  to  what  had  been  urged, 
that  unless  these  words  were  to  create  an  estate  tail 
in  m.  Edgeley,  his  son's  daughters  could  not  take  ;  it 
did  not  appear  that  the  testator  intended  E.  Edgeley 's 
son's  daughters  should  take,  for  he  might  think  that 
on  E.  Edgeley's  dying  without  issue,  his  name  and 
family  would  be  determined ;  for  which  reason  he 
might  limit  it  over  to  the  daughters  of  E.  Edgeley 
himself.  Besides  the  son  of  E.  Edgeley  would  be 
tenant  in  tail,  and  when  of  age  might,  by  docking  the 
entail,  give  the  premises  to  his  daugters. 

5.  Although  a  devise  to  a  person  generally,  with  a  Though  a 
power  to  give  and  dispose  of  the  estate  devised  as  he  \°g\t  added, 
pleases,  creates  an  estate  in  fee  simple;  yet  where  an  ^''VALvijiiia 
estate  is  devised  to  a  person  expressly  for  life,  with  a  .^-i^'tsx 
power  of  disposal,  the  devisee  will  only  take  an  estate  '^^^ 
for  life,  with  a  power  to  dispose  of  the  reversion. 

6.  A  person  having   two  daughters,   devised  lands  Anen. 

to  his  wife  for  life,  and  at  her  decease,  she  to  give  the  4Uon.'4i' 
same  to  whom  she  pleased.     The  wife   granted  the 
reversion   to  a  stranger,  and   committed   waste ;  the 
two  daughters  brought  an  action  of  waste. 

It  was  held,  that  by  the  devise  the  wife  had  but  an 
estate  for  life,  with  an  authority  to  give  the  reversion 
to  whom  she  pleased  ;  and  her  grantee  would  be  in 
by  the  will :  for  the  testator  had  given  his  wife  an  DanUi  v. 
express  estate  for  life,  and  therefore  she  could  not  by  Ji-^'f^^o. 
implication  have  any  greater  estate  :  but  if  an  express 
estate  had  not  been  given  to  the  wife,  by  the  other 
words,  an  estate  in  fee  simple  had  passed. 

7.  J.  Tomlinson  devised  lands  to  his  wife  for  her  Tomiinson  r. 
life,  and  then  to  be  at  her  disposal ;  provided  it  was  wL?"r49.  * 
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to  any  of  his  children,  if  living ;  if  not,  to  any  of  his 
kindred  that  his  wile  should  please. 

It  was  resolved  by  the  Court  of  K.  B.  upon  a  writ 
of  error  from  the  C.  B.,  that  the  wife  had  but  an 
estate  for  life,  with  a  power  of  disposing  of  the  inhe- 
ritance. And  Lord  Ch.  J.  Parker  said,  the  difference 
was  where  a  power  was  given  with  a  particular  descrip- 
tion and  limitation  of  the  estate,  as  here,  and  where  ge- 
nerally, as  to  executors,  to  give  or  sell ;  for  in  the  former 
case  the  estate  limited  being  express  and  certain,  the 
power  was  a  distinct  gift,  and  came  in  by  way  of  ad- 
dition; but  in  the  latter,  the  whole  was  general  and 
indefinite  ;  and  as  the  persons  intrusted  were  to  con- 
vey a  fee,  they  must  consequently,  and  by  a  necessary 
construction,  be  supposed  to  have  a  fee  themselves. 

8.  John  Russell  by  his  will  gave  a  legacy  of  1000/. 
to  his  son  Richard,  and  an  estate  in  fee  to  a  nephew; 
and  then  directed  his  executrix  to  lay  out  2000/.  of 
his  personal  property  in  the  purchase  of  freehold 
estates,  within  twelve  months  after  his  decease.  The 
estates  so  to  be  purchased,  together  with  four  mes- 
suages in  Johnsons-court,  Fleet-street,  and  elsewhere, 
and  the  reversion  of  others  (describing  them  all),  and 
all  his  leasehold  estates,  he  gave  to  his  wife  Rebecca 
for  her  life,  and  from  and  immediately  after  her  de- 
cease, to  his  son  Richard  and  his  issue  lawfully  begot- 
ten or  to  be  begotten,  to  be  divided  among  them  as 
he  should  think  fit ;  and  in  case  he  should  die  without 
issue,  he  directed  that  all,  as  well  his  present  free- 
hold and  leasehold,  as  the  estates  directed  to  be  pur- 
chased, should  be  sold,  and  the  money  arising  from 
the  sale  should  be  divided  among  the  children  of  his 
brother  Russell,  and  of  his  sisters  Willis  and  Parks, 
equally.  There  was  a  subsequent  direction  that  no 
part  either  of  his  present  freehold  and  leasehold,  or  of 
the  estate  so  directed  to  be  purchased,  should  be  sold 
during  the  lives  of  his  wife  and  son.  All  the  rest,  re- 
sidue, and  remainder  of  his  property  and  effects  what- 
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soever  and  wheresoever,  after  payment  of  debts, 
legacies,  and  funeral  expenses,  he  gave  to  his  wife  for 
her  own  use  and  beneiit,  for  ever,  and  appointed  her 
his  sole  executrix.  The  wife  enjoyed  under  the  will 
for  her  life,  and  after  her  death  the  son  enjoyed  for 
his  life,  and  died  without  having  had  issue. 

Upon  a  suit  in  Chancery  to  establish  the  will,  one 
of  the  questions  was,  whether  Richard  Russell  the  son 
took  an  estate  tail,  or  for  life  only,  under  the  wilLriti 

Lord  Thurlow  said,  it  was  clear  to  him  that  the 
testator  intended,  and  he  thought  had  pretty  plainly 
expressed  a  contingency  with  a  double  aspect :  in  one 
case,  to  the  children  of  the  son ;  in  the  other,  to  the 
other  persons  pointed  out :  to  the  children  of  the  son 
in  one  way,  to  the  other  parties  in  another,  viz,  by  set- 
tling it  so  as  to  distribute  it  among  the  great  numbers 
of  persons  who  might  come  v^^ithin  that  description. 
The  limitation  to  the  son  and  his  issue  would  be  an 
estate  tail,  and  perhaps  the  aptest  way  of  describing 
an  estate  tail  according  to  the  statute ;  but  it  was  clear 
he  did  not  intend  it  to  go  to  them  as  heirs  in  tail,  for 
he  meant  they  should  take  distributively,  and  accord- 
ing to  proportions  to  be  fixed  by  the  son.  It  had 
often  been  decided,  in  other  cases  beside  those  men- 
tioned at  the  bar,  that  where  there  was  a  gift  in  that 
way,  the  parties  must  take  as  purchasers,  for  there 
was  no  other  way  for  them  to  take.  The  immediate 
consequence  of  this  was,  that  Richard  Russell  could 
only  take  for  life ;  and  the  consequence  of  that  was, 
that  this  was  a  gift  to  the  wife  for  life,  then  to  the  son 
for  life,  and  after  to  his  issue,  in  such  distributive 
shares  as  he  should  appoint.  It  was  then  said  that 
this  might  be  interpreted  to  be  a  gift  to  the  son  in  tail, 
with  a  power  annexed  to  raise  a  future  use  upon  it,  of 
the  description  mentioned.  As  to  that,  he  appre- 
hended that  in  case  there  had  been  children  of  the 
son,  it  was  not  intended  to  be  left  in  his  power  to  de- 
termine, whether  he  should  or  should  not  consider  it 
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as  his  own,  and  raise  a  future  use  if  he  pleased ;  but 
the  disposition  gave  an  interest  to  his  children,  and  a 
title  to  insist  upon  an  estate  in  the  premises  so  given, 
at  all  events ;  and  then  the  son  had  no  authority,  but 
as  to  the  proportions  in  which  they  were  to  take ;  but 
not  to  choose  whether  any  thing  should  be  given  to  then! 
or  not.  Then  the  effect  was  like  all  other  gifts  to  per- 
sons in  remainder  capable  of  being  divided,  but  if  not, 
equally ;  and  that  was  the  necessary  consequence  of 
the  supposition  he  mentioned  before,  that  he  intended 
to  vest  an  interest  in  the  children  of  his  son,  indepen- 
dently of  the  son,  escept  as  to  the  proportions ;  and 
that  even  so  as  that  they  should  not  be  illusory.  It 
was  observed  that  the  v/ord  issue  v/ould  extend  to 
grandchildren  or  any  other  degree  of  kindred,  how- 
ever remote  :  he  thought  it  would  be  so,  but  only  in 
this  point  of  view,  as  a  description  of  the  objects 
among  whom  the  power  of  the  son  was  to  obtain,  to 
make  such  partition  as  he  should  think  fit;  and  who- 
soever they  were,  they  must  be  in  existence  during  the 
life  of  the  son,  and  he  must  have  miade  it  during  his 
life ;  if  so,  it  v/as  of  no  consequence  hov/  they  were 
described ;  for  if  it  vested  in  him,  it  was  of  no  conse- 
quence to  say  they  were  not  the  immediate  descen- 
dants of  the  son.  It  was  an  estate  devised  upon  two 
alternative  contingencies  ;  one,  that  there  were  objects 
capable  of  taking  under  the  first  limitation  ;  ano.ther, 
that  there  v/ere  none  such,  but  that  there  w^ere  objects 
capable  of  taking  under  the  second.  As  to  its  being 
an  estate  tail  by  implication,  it  v/as  contrary  to  reason 
and  to  common  sense  to  impute  that  intention  to  him, 
if  only  arising  from  his  not  having  made  a  special  de- 
vise of  the  estate  in  that  form.  The  estate  he  was 
directing  to  be  sold,  and  the  estate  supposed  to  be 
given  to  the  son  in  tail,  were  the  same  ;  and  if  so  given, 
it  could  not  be  sold  by  this  power,  and  did  not  come 
within  the  range  of  what  he  had  before  directed :  it 
was  plain,  therefore,  he  did  not  intend  an  estate  tail ; 
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and  he  was  himself  clear  upon  that  point.     Decreed 
an  estate  for  life. 

9.  Where  no  words  of  limitation  are  added  to  a  de-  a  devise  wUh- 
vise,  and  there  are  no  other  worcis  irom  which  an  of  umitaiion. 
intention  to  give  an  estate  of  inheritance  can  be  col- 
lected, the  devisee  will  take  only  an-  estate  for  life. 

10.  If  a  man  devise  in  this  manner:   "  1   devise  i Roii. Ab. 344. 

,        nn        1    -     ,    •        PI      T     1     1  Mod.  100. 
Blackacre  to  my  daughter  r .  and  the  nen^s  ol  her  body 

begotten.  Item,  I  devise  unto  my  said  daughter  White- 
acre."  The  daughter  shall  have  but  an  estate  for  life 
in  Wliiteacre :  for  the  word  item  is  not  so  much  as  in 
the  same  maimer.  But  if  a  person  devise  Blackacre  to 
one  in  tail,  and  also  Whiteacre,  the  devisee  shall  have 
an  estate  tail  in  Whiteacre  also ;  for  this  is  all  one  sen- 
tence, and  so  the  words  which  make  the  limitation  of 
the  estate  go  to  both. 

11.  A  person  devised  in  these  words  :   ''  I  give  and  Price  v.  Archb. 
bequeath  to  li.  my  farm  and  lands  at  R.,  to  him,  his  i4Ves."364?' 
heirs  and  assigns  for  ever.     And  I  also  give  and  be- 
queath to  the  said  H.  my  farm  and  manor  of  E." 

Lord  Eldon  said,  the  only  question  upon  this  devise 
was,  whether  the  word  also  had  precisely  the  same 
operation  as  the  addition  of  the  words,  his  heirs  and 
assigns  for  ever,  in  the  devise  of  the  otlier  estate  imme- 
diately preceding ;  and  it  seemed  to  him  that  all  the 
old  rules  against  disinheriting  an  heir,  except  by  plain 
words  or  necessary  implication,  were  gone,  if  such  a 
construction  Vv^as  to  prevail.  Decreed  an  estate  for  life. 

12.  One  Hawkins  being  seised  in  fee  of  three  houses,  Pettywood 
devised  them  to  his  wife  for  life,  the  remainder  of  one  cro.°Eii'z.  52. 
to  Robert  his  son  and  his  heirs,  the  remainder  of  ano-  ^  ^^°"*  ^''^' 
ther  to  Christian  his  daughter  and  her  heirs,  and  of  the 

third  to  Joan  his  daughter  and  her  heirs  ;  and  did  fur- 
ther will,  that  if  any  of  them  died  without  issue,  then 
the  survivors  should  enjoy  totam  illam  partem^  equally 
divided  betvv^een  them. 

It  v/as  resolved,  that  the  survivor  only  took  an  estate 
for  life  in  the  share  of  the  others. 
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13.  A  person  having  three  sobs,  B.,  C  and  D.,  de- 
viled lands  to  B.  in  tail,  remainder  to  C.  in  fee,  and 
other  lands  to  C.  in  tail,  remainder  to  D.  in  tail;  and 
then  other  lands  to  D.  in  fee.  He  afterwards  said, 
**  Itern^  I  give  Biackacre  to  my  said  son  D. ;  item,  I 
give  to  my  said  son  D.  Whiteacre.  Also  I  v^dll  that 
all  bargains,  grants,  &c.  which  I  have  from  J.  S.,  my 
son  D.  shall  enjoy,  and  his  heirs  for  ever;  and  for  lack 
of  heirs  of  his  body,  to  my  son  C.  for  ever." 

It  was  agreed  by  all  the  Judges  that  the  bargains 
and  grants,  &c.  only  were  entailed;  and  that  D.  had 
but  an  estate  for  life  in  Biackacre  and  Whiteacre. 

14.  A  person  devised  a  house  to  his  son  James  and 
Thomas,  and  the  heirs  of  their  bodies,  in  equal  moie- 
ties :  and  then  added,  "  but  my  will  and  mind  is,  that 
if  any  of  my  said  children  shall  die  before  21,  or  un- 
married, the  part  or  share  of  him  or  her  so  dying  shall 
go  over  to  the  survivors." 

Lord  Holt  was  of  opinion  that  Thomas  dying  un- 
married, his  moiety  went  over  to  the  survivor,  and 
that  by  the  devise  over,  only  an  estate  for  life  passed. 

15.  A  person  devised  a  copyhold  estate  to  his 
daughter  Jane,  her  heirs  and  assigns  for  ever ;  but  in 
case  his  said  daughter  died  before  she  attained  the 
age  of  21  years,  and  had  no  issue,  then  his  will  was, 
that  his  nephew  J.  Ilardisty  should  have  his  said  copy- 
hold lands  and  tenements. 

The  Court  was  clearly  of  opinion  that  J.  Hardisty 
took  only  an  estate  for  life :  that  the  testator  by  his 
devise  to  Jane  plainly  understood  the  force  of  Avords 
of  limitation  ;  and  if  he  had  intended  to  give  his  ne- 
phew more  than  an  estate  for  life,  he  knew  how  to 
have  done  it :  that  there  were  no  express  words  in  the 
will  that  gave  the  nephew  a  fee,  nor  any  manifest  in- 
tention to  do  so,  or  to  disinherit  the  heir  at  law. 

IG.  A  will  began  with  these  words: — '*  As  touching 
the  disposition  of  such  temporal  estate  as  it  has  pleased 
God  to  bestow  on  me."     And  then  the  testator  pro- 
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ceeded  to  give  his  house  to  his  son  S.  Hiissell,  and  ■-.,« 

after  his  death  then  to  the  two  sons  of  Samuel,  named 
Thomas  and  William ;  and  gave  a  legacy  of  one  shil- 
ling to  the  husband  of  his  heir  at  law. 
1  It  was  resolved  by  the  Court  of  Exchequer,  that 
Thomas  and  William  took  only  estates  for  life. 

17.  B.  C.  beino-  seised  and  possessed  of  freehold  Roe.  v. 
and  leasehold  property,  lymg  contiguous,  and  demised  cwp.  2a5. 
together,  devised  to  his  wife  all  his  freehold  and  lease- 
hold messuages,  &c.  and  all  his  estate  and  interest 
therein,  for  and  during  her  natural  life ;  and  after  her 
decease  he  devised  the  said  messuages  to  his  sisters-in- 
law,  M.  S.  and  M.  B.,  as  tenants  in  common;  but  in 

case  his  mother  should  give  any  disturbance  to  his 
wife,  then  his  will  was,  that  the  same  should  go  to  his 
kinsman  W.  B,,  his  heirs  and  assigns  for  ever;  and 
charged  his  estate  with  the  payment  of  all  his  just 
debts,  to  be  paid  out  of  the  yearly  rents  of  his  estate 
by  his  said  wife.        ^  ^    ^  J,-^ 

Lord  Mansfield  said,  there  were  no  words  of  limi- 
tation added  to  this  devise  to  the  sisters-in-law ;  and 
therefore  it  was  clear,  by  the  rule  of  law,  that  it  was  Vri^iiw' 

only  an  estate  for  life;  unless  it  could  be  found  from 
the  whole  of  the  will  taken  together,  and  applied  to 
the  subject  matter  of  this  devise,  that  the  testator's 
intention  \vas  to  give  a  fee. 

Judgment  that  the  sisters-in-law  took  only  an  estate 
for  life. 

18.  A  person  devised  all  his  real  and  personal  estate  Roe  v.  Boiton, 
to  his  wife  for  her  natural  life,  and  at  or  immediately  ?045.''''  ^' 
after  her  decease,  he  gave  to  his  son  Paul  all  that  his  ^^°"2'  ''^^• 
land  lying  an^  being  in  Dudley,  and  gave  to  each  of 

his  grandchildren  (one  of  whom  was  his  heir  at  law)  a 
legacy  of  five  shillings. 

The  Court  was  of  opinion  that  Paul  took  only  an 
estate  for  life.  ■■y-^ 

19.  John  Gaskin  bep:an  liis  will  thus, ' "  As  to  all  i^ennv^vou&ijc 
such  worldly  estate  as  God  has  endued  me  with."  He  cowi'"w7 
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then  gave  all  that  his  freehold  messuage  and  tenement 
lying  in  G.  to  his  three  nephews,  equally  to  them  ; 
and  gave  ten  shillings  to  his  heir  at  law. 

Lord  Mansfield  said,  it  was  settled  in  devises,  as 
well  as  in  deeds,  that  if  no  words  of  limitation  were 
added,  the  devisee  could  only  take  an  estate  for  life, 
because  the  law  implied  an  estate  for  life  only,  where 
there  were  no  words  of  limitation :  but  as  there  v/ere 
no  technical  words  necessary  in  a  will,  if  the  testator 
made  use  of  Avhat  was  tantamount,  as  if  he  said,  I  give 
to  such  a  one  in  fee  simple,  or  all  my  estate,  that 
would  carry  all  his  interest  in  the  land  devised.  But 
there  must  be  words  in  the  will  to  control  the  rule  of 
law,  which  he  believed  in  a  variety  of  cases  thwarted 
the  intention  of  the  testator.  He  suspected  extremely, 
that  in  this  very  case  the  testator  meant  to  give  his 
nephews  a  fee  in  the  premises  in  question ;  for  he  had 
no  other  landed  property.  He  made  them  residuary 
legatees  of  his  personalty,  and  gave  a  disinheriting 
legacy  to  his  heir  at  law,  agreeable  to  the  vulgar  notion, 
taken  from  the  Roman  law,  that  an  heir  is  cut  off  with 
a  shilling.  But  the  single  question  was,  whether  the 
Court  could  find  any  words  in  the  will  to  take  this 
case  out  of  the  rule  of  law ;  if  they  could  not^  it  must 
be  adhered  to.  He  said  it  was  impossible  to  find  words 
in  this  will  sufficient  to  control  the  rule  of  law.  There 
were  no  v/ords  that  could  connect  the  devise  of  the 
lands  in  question  with  the  introduction,  so  as  to  pass 
the  whole  interest ;  therefore  the  devisees  could  only 
take  an  estate  for  life.  Judgment  was  given  ac- 
cordingly. 

20.  W.  Sparrov/hawk  devised  as  follows : — *'  For 
those  worldly  goods  and  estates  Avherewith  it  has 
pleased  Gcd  to  bless  me,  I  give  and  dispose  of  the 
same  in  manner  following."  Then  gave  one  shilling  to 
his  heir  at  law ;  and  after  giving  other  legacies,  came 
this  clause — "  And  I  do  give  and  devise  unto  Susan 
my  said  wife,  her  heirs  and  assigns  for  ever,  all  my 
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lands  lying-  in  the  parish  of  A.  And  I  give  and  be- 
queath to  my  loving-  wife  aforesaid  all  my  lands,  tene- 
ments, and  houses  lying  in  the  parish  of  Chipping 
Norton."  The  question  was,  whether  the  last-men- 
tioned premises  were  devised  to  the  widow  in  fee,  or 
for  life. 

Lord  Mansfield. — "I  verily  believe  that  almost  in 
every  case  where  by  law  a  general  devise  of  lands  is 
reduced  to  an  estate  for  life,  the  intent  of  the  testa- 
tor is  thwarted ;  for  ordinary    people  do  not   distin- 
guish between  real  and  personal  property.     The  rule 
of  law  however  is  established  and  certain,   that  ex- 
press   words    of    limitation,    or   words    tantamount, 
are  necessary  to  pass   an  estate  of  inheritance.     All 
my  estate,  or  all  my  interest,  will  do ;  but  all  my 
lands  lying  in  such  a  place  is  not   sufficient ;  such 
words   are  considered  merely  as  descriptive   of  the 
local  situation,  and  only  carry  an  estate  for  life ;  nor 
are  words  tendino-  to  disinherit  the  heir  at  law  suffi- 
cient  to  prevent  his  taking,  unless  the  estate  is  given 
to  somebody  else.     I  have  no  doubt  but  the  testator's 
intention  here  was  to  disinherit  his  heir  at  law,  as  Ante,§i9. 
v/ell  as  in  the  case  of  Denn  v.  Gaskin.     But  the  only 
circumstance  of  difference  between   that   case  and 
this,  and  which  has  been  relied  on  as  in  favour  of  the 
defendants,   if  the  testator   had   any  meaning  by  it 
(which  I  do  not  believe  he   had),   rather   turns  the 
other  v/ay,  because  he  uses  different  words  in  devising 
different  parts  of  his  estate.     I  think  M^e  are  bound  by 
the  case  of  Denn  v.  Gaskin."  Judgment  that  the  widow 
took  only  a  life  estate  in  the  last-mentioned  premises. 

21:  T.  Nash  devised  lands  to  S.  Nash  for  life,  re-  Denn  v.  Page, 
mainder  to  trustees  to  preserve  contingent  remainders,  puK26i.°* 
remainder  to  the  first  and  other  sons  of  S.  Nash,  and  iiEast,G03. 
the  heirs  male  of  his  and  their  bodies ;  and  for  default 
of  such  issue,  to  the  use  and  behoof  of  all  and  every 
the  daughter  and  daughters  of  the  body  of  the  said 
T.  Nash ;  and  for  default  of  such  issue,  to  the  use  of  the 
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right  heirs  of  the  said  T.  Nash  for  ever.  T.  Nash  had 
a  daughter  named  Jane ;  and  the  question  was,  whe- 
ther she  took  an  estate  for  life  or  an  estate  tail. 

Lord  Mansfield. — "  This  question  does  not  admit 
of  mv'Ch  argument,  nor  of  cases  to  be  cited,  for  every 
case  must  depend  upon  its  own  circumstances.  The 
rule  of  law  is  clear,  that  a  grant  by  words  of  purchase 
without  further  limitation,  enures  for  life  only.  When 
wills  came  to  be  in  vogue,  it  pleased  the  Judges  to 
consider  them  in  their  construction,  with  analogy  to 
rule  of  law  respecting  deeds,  and  not  with  analogy  to 
the  Roman  appointment ;  and  therefore  they  held  that 
such  a  grant  enured  for  life  only.  There  is  hardly  an 
instance  where  the  words  of  a  devise  are  restrained  to 
a  life  estate  only,  in  which  the  intention  of  the  testator 
is  not  contravened ;  for  common  men  are  ignorant  of 
the  difference  between  land  and  monev.  This  being 
so,  the  courts  have  been  astute  to  find  out,  if  possible, 
from  other  parts  of  the  will,  the  intention  of  the  testa- 
tor; the  cjuestion  then  is,  whether  there  be  enough 
here,  on  the  face  of  the  v/ill,  for  we  must  not  go  into 
conjecture.  I  conjecture  that  this  v/as  a  blunder,  and 
that  another  limitation  was  intended,  but  I  do  not 
know  of  what  nature,  whether  to  heirs  general  or  spe- 
cial. Is  there  then  any  authority  for  supplying  the 
defect,  and  making  the  will  anew  ?  Had  the  words 
been,  if  they  die  without  issue,  an  estate  tail  would 
have  been  implied  ;  but  here  the  words  are,  for  default 
of  such  issue,  viz.  that  issue  which  is  before  mentioned. 
The  Court  has  no  power  to  strike  out  the  word  such; 
and  if  they  did,  what  are  they  to  supply  it  with  ?  are 
they  to  give  an  estate  in  tail  general  or  in  tail  male  ? 
There  is  no  intention  therefore  apparent  on  the  will  to 
direct  the  Court." 

Judgment  that  Jane  took  only  an  estate  for  life. 

22.  Sir  R.  Worsley  being  seised  in  fee  of  the  pre- 
mises in  question,  devised  them  to  trustees,  upon 
trust  that  they  should  stand  seised  thereof  to  the  use 
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of  his  grandson  the  Earl  of  Granville  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male ;  remainder  to 
Lady  Carteret  for  life;  remainder  to  her  first  and 
other  sons  in  tail  male ;  and  in  default  of  such  issue, 
"  to  the  use  of  all  and  every  the  daughter  and 
daughters  of  the  body  of  the  said  Lady  Carteret  law- 
fully issuing,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  in  default  of  such  issue,  to  the  use  and 
behoof  of  his  own  right  heirs  for  ever." 

Lady  Carteret  had  one  daughter,  Lady  Catherine 
Hay ;  and  the  question  was,  What  estate  she  took  un- 
der this  devise. 

A  case  was  sent  out  of  Chancery  to  the  Court  of  K. 
B.  for  their  opinion. 

Lord  Kenyon. — *'  The  general  rule  which  is  laid 
down  in  the  books,  and  on  which  alone  courts  can 
with  any  safety  proceed  in  the  decision  of  questions 
of  this  kind,  is,  to  collect  the  testator's  intention  from 
the  words  he  has  used  in  his  will,  and  not  from  con- 
jecture.    It  is  not  necessary  that  any  technical  or 
artificial  form  of  words  should  be  used  in  a  will;  but 
we  must  collect  the  meaning  of  the  testator  from  those 
words  which   he   has  used,   and   cannot  add  words 
which  he  has  not  used.     The  objection  then  occurs 
in    this    case,    voluit   sed   non   cVhiit.     The   plaintiffs 
argument   goes   to   show   that   the    daughters    took 
estates  in  tail  general ;  but  that  could  not  have  been 
the  intention  of  the  devisor,  as  no  such  estate  is  given 
in  any  part  of  the  will,  and  the  devisor  has  totally 
laid  aside  the  daughters  of  the  first  devisee,  and  the 
daughters  of  his  sons.     The  words  here  used,  tech- 
nically considered,  only  confer  an  estate  for  life  on 
Lady  C.  Hay.     It  has  been  argued  that  we  may  pre- 
sume an  intention  in  the  devisor,  from  other  parts  of 
the  will,  to  give  estates  in  succession  to  the  daughters ; 
but  I  cannot  find  any  words  in  the  will  to  warrant 
such  a  construction.     If  indeed  the  word  such  had  not 
been  introduced  in  this  clause,  we  might  perhaps  have 
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said  that  as  issue  is  ge?2iis  generalissimm?i,  it  should 
include  all  the  progeny ;  but  here  the  word  such  is 
relative,  and  restrains  the  words  which  accompany 
it.  This  case  is  precisely  similar  to  that  of  Denn  v. 
Page :  there  the  Court  held  that  sufficient  did  not 
appear  on  the  face  of  the  will  to  warrant  them  in 
saying  that  an  estate  of  inheritance  was  given  to  the 
daughter :  that  if  it  were  left  to  conjecture,  they 
might  suppose  that  some  mistake  had  been  made  in 
the  limitation ;  but  they  could  not  determine  on  con- 
jecture, nor  put  that  in  the  devisor's  mouth  which  he 
had  not  said." 

The  certificate  was,  that  Lady  Catherine  Hay  took 
only  an  estate  for  life. 

23.  A  person  devised  his  estate  to  trustees  and 
their  heirs,  until  his  nephew  Thomas  Foster  should 
attain  the  age  of  21  years,  or  diei  and  on  his  attain- 
ing 21,  to  the  said  Thomas  for  life  ;  and  after  the 
determination  of  that  estate,  to  the  trustees,  to  pre- 
serve contingent  remainders  ;  and  after  the  decease 
of  Thomas,  to  all  and  every  the  son  and  sons  of  the; 
body  of  Thomas  severally  and  successively  one  after 
another  in  priority  of  birth,  &c. ;  and  for  default  of 
such  issue,  to  the  trustees,  until  another  nephew 
should  attain  21,  and  then  to  him  in  the  same 
manner. 

Upon  a  case  sent  out  of  Chancery  for  the  opinion 
of  the  Court  of  K.  B.,  as  to  what  estate  Thomas 
Foster  the  nephew,  and  his  eldest  son  took ;  that 
Court  certified  that  they  respectively  took  estates  for 
life  only. 

24.  Lord  Mulgrave  having  an  only  daughter  and 
three  brothers,  devised  his  estate  in  trust  for  his  first 
and  every  other  son  in  tail  male  ;  "failure  of  such  issue, 
to  my  brother  Henry,  and  his  first  and  every  other 
son  in  tail  male ;"  and  so  on  to  his  two  other  brothers 
in  the  same  words,  and  then  to  his  daughter  in  the 
same  manner;  and  concluded  with  these  words,  "  in 
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all  the  foregoing- cases  without  impeachment  of  waste, 
other  than  wilful."  Then  after  making  a  provision 
for  his  daughter  to  the  amount  of  20,000/.,  the  will 
proceeded  thus  :  "  My  will  is,  that  the  money  lodged 
at  Childs,  to  pay  for  the  purchase  of  the  Lyth  rectory, 
be  applied  to  that  purchase,  as  soon  as  Sir  J.  Sheffield 
can  complete  the  title ;  and  the  renewals  to  be  made 
by  the  tenant  for  life."  It  appeared  that  Sir.  J.  Shef- 
field held  the  rectory  of  Lyth  for  three  lives,  under  the 
see  of  Canterbury. 

Lord  Kenyon. — *'  The  words,  first  and  every  other 
son,  children,  or  heir,  may  be  taken  to  be  words  of 
limitation,  where  it  is  necessary  to  give  them  that 
construction  in  order  to  effectuate  the  intention  of 
the  testator,  as  in  Robinson  v.  Hicks,  though  ordi-  I"'?'  ^'  ^'^' 
narily  speaking  they  are  words  of  purchase :  but  in 
this  case  no  doubt  can  be  entertained  respecting  the 
devisor's  intent.  First,  he  devised  to  his  own  first 
and  every  other  son  in  tail  male,  and  if  he  had  no 
issue,  then  to  his  brother  Henry  and  his  first  and 
every  other  son  in  tail  male,  &c.  Now,  if  he  had 
given  instructions  to  a  conveyancer  to  draw  his  will, 
and  to  make  his  brothers  tenants  for  life,  and  their 
children  tenants  in  tail,  these  are  precisely  the  terms 
in  which  he, would  have  given  such  instructions  :  and 
in  construing  wills  we  must  take  into  consideration 
the  short  hints  of  the  devisor,  in  order  to  discover 
his  intention.  To  be  sure,  if  the  objection,  voliiit 
scd  non  dlvit,  had  occurred,  it  could  not  have  been 
got  over ;  we  could  not  have  inserted  words  in  a  will 
which  would  have  varied  the  construction  of  those 
used,  even  if  we  thought  that  the  devisor  had  in- 
tended to  have  used  them :  but  here  the  intention 
is  sufficiently  explained  by  the  words  which  he  has 
used ;  and  great  weight  is  also  due  to  the  subsequent 
words,  which  direct  the  renewal  of  the  life  estate 
to  be  made  by  the  tenant  for  life;  for  they  can 
only   apply  to  the  devisor's    brothers,    since    there 
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was  no  other  person  who  could  take  a  life  estate  under 
the  will.  In  some  of  the  cases,  indeed,  nice  dis- 
tinctions have  been  made,  to  whom  the  word  heirs 
should  be  applied ;  but  without  entering  into  those 
niceties,  because  it  is  unnecessary  in  this  case,  where 
the  devisor's  intention  may  be  collected  from  different 
parts  of  the  will,  I  am  clearly  of  opinion  that,  on 
the  fair  construction  of  the  will,  the  present  Lord 
Mulgrave  only  took  a  life  estate,  with  remainder  in  tail 
to  his  issue." 
Though  25.     It  has  been  stated  that  a  devise  to  a  person, 

a  Payment.'  witliout  any  words  of  limitation,  charged  with  the 
payment  of  a  gross  sum  of  money,  or  of  debts  or  an- 
nuities, creates  an  estate  in  fee  simple.  But  it  is 
6  Rep.  16.  a.  laid  dowu  iu  Collier's  case,  that  a  devise  to  a  person 
to  the  intent  that  with  the  profits  he  should  educate 
his  daughter,  or  out  of  the  profits  of  the  land  pay  to 
one  so  much,  and  to  another  so  much,  was  but  an 
estate  for  life  ;  for  he  was  sure  to  have  no  loss. 
Ansieyr.  26.  W.  Lock  bciug  sciscd  in  fee,  and  having  several 

cro!'car"'i57.  SOUS,  aud  being  bound  in  an  obligation  that  40/. 
should  be  paid  annually  to  his  wife  during  her  life, 
made  his  will,  and  thereby  devised  all  his  lands,  by 
several  clauses,  to  his  several  sons;  and  amongst 
others,  he  devised  the  lands  in  question  to  his  sons 
Michael  and  Henry;  and  added  this  clause  :  "  Item, 
all  the  houses  and  lands  which  I  have  given  between 
my  sons,  is  to  this  purpose,  that  they  all  shall  bear 
part  and  part  alike,  going  out  of  all  my  houses  and 
lands,  towards  the  payment  of  my  wife's  40/.  per 
amnnn  during  her  life,  which  I  am  bound  to  pay." 

The  Court  resolved  that  an  estate  for  life  only 
passed  by  this  devise,  for  it  was  not  devised,  paying 
a  sum  in  gross,  but  that  every  one  should  pay  out  of 
his  part  towards  the  40/.  to  his  wife  ;  which  was  quasi 
an  annual  rent  out  of  the  profits  of  the  land,  and  no 
sum  in  gross  ;  and  therefore  no  fee  was  given. 

27.  J.  Toby  devised  all  his  lands  and  goods,  after 
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his  debts  and  legacies  paid,  to  his  children  R.  and  M.  D'^kens  v. 

_,    ,  11  1  T     •  1      T   n  ,  Marshall, 

loby,  equally  to  be  divided  between  them.  Cro.  euz.  330. 

The  Court  resolved  that  only  an  estate  for  life 
passed ;  for  although  the  devise  for  lands  and  goods 
vi^ere  coupled  together,  and  it  was  a  devise  for  ever 
of  the  goods;  yet  for  the  land,  there  being  no  words 
to  give  the  inheritance,  only  an  estate  for  life  passed. 
And  although  it  v/as  objected  that  the  devise  of  the 
lands  was,  after  his  debts  and  legacies  paid,  yet  that 
did  not  enlarge  it. 

28.  A  person  gave  all  his  lands,    tenements,  and  Mersonv. 
messuages  whatsoever,  after  debts  and  legacies  paid,  2  Atk.  341. 
and  funeral  expenses  were  discharged,  to  J.  M. 

It  was  said  by  Mr.  Fortescue.  M.  R.  that  where  a 
gross  sum  was  to  be  paid  out  of  the  lands  devised, 
it  gave  a  fee  to  the  devisee  of  those  lands ;  but  here 
the  debts  were  not  at  all  events  charged  upon  the 
real  estate,  but  only  contingently,  if  the  personal 
estate  should  be  deficient ;  and  therefore  did  not 
come  up  to  the  cases  cited  of  a  gross  sum  to  be  paid 
out  of  land :  and  consequently  gave  no  more  than  an 
estate  for  life  to  the  devisee. 

Ycl29.  It  has  been  laid  down  in  two  modern  cases, 
that  where  the  payment  of  a  gross  sum  of  money,  or 
of  debts  and  legacies,  is  charged  on  the  estate  devised, 
and  not  on  the  devisee,  such  a  charge  will  not  operate 
so  as  to  give  the  devisee  an  estate  in  fee ;  and  there- 
fore, if  no  words  of  limitation  are  added,  he  will  take 
no  more  than  an  estate  for  life. 

30.  A  person  devised  as  follows — "  I  give  and  de-  Dennv. 
vise  unto  N.  Lister  all  that  my  customary  estate,  &c.  5  Term  r. 
All  the  rest  of  my   lands,   tenements,  and  heredita-  ^^*^' 
ments,  either  freehold  or  copyhold,  whatsoever,  and 
wheresoever ;  and  also  all  my  goods,    chattels,    and 
personal  estate,  of  what  nature  or  kind  soever,  after 
payment  of  my  just  debts  and  funeral  expenses,  I  give, 
devise,  and  bequeath  the  same  unto  my  wife  Sissily 
Carr  j"  and  appointed  her  sole  executrix. 
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The  question  was,  whether  Sissily  Carr  took  an 
estate  in  fee,  or  only  for  life. 

Lord  Kenyon  said,  where  a  devisee  is  directed  to 
pay  an  annual  rent- charge  or  a  solid  sum  to  another 
person,  out  of  the  estate  devised,  it  had  been  pro- 
perly decided  that  the  devisee  should  take  a  fee,  be- 
cause he  might  be  a  loser  unless  the  estate  in  his 
hands  were  at  all  events  sufficient  to  enable  him  to 
bear  those  charges.  Where  a  sum  of  money  was 
given,  it  might  be  payable  before  the  rents  became 
due :  and  where  an  annual  charge  was  made  on  the 
estate,  it  might  continue  beyond  the  life  of  the 
devisee ;  and  therefore  it  was  necessary  in  both  those 
cases  that  the  devisee  should  have  a  permanent  fund. 
Ante,  c.  11.  That  this  case  had  been  compared  to  that  of  Doe  v. 
Richards ;  but  there  the  words  were,  my  legacies  and 
funeral  expenses  being  thereout  paid  ;  which  imported 
that  those  sums  were  to  be  paid  by  the  devisee  out 
of  the  interest  given  to  her ;  and  if  she  had  died 
immediately  after  the  devisor,  and  had  only  taken  a 
life  estate,  the  fund  out  of  which  she  was  to  bear 
those  charges  might  have  failed :  the  Court  was  there- 
fore compelled  to  make  that  decision,  and  he  was  now 
perfectly  satisfied  with  it.  But  in  this  case  the  words 
of  the  will  were,  after  payment  of  my  just  debts  and 
funeral  expenses.  Now  supposing  the  devisor  had 
in  the  beginning  of  the  will  charged  his  debts  and 
funeral  expenses  on  his  real  estate,  and  had  then, 
after  a  series  of  limitations,  devised  to  his  wife  in  the 
words  here  used,  it  could  not  have  been  contended 
that  such  a  charge  on  the  real  estate  would  have 
passed  the  fee  to  his  wife ;  and  if  not,  the  place  in 
which  the  same  words  were  introduced  could  not 
vary  the  question.  He  admitted  that  the  real  estate 
was  charged  with  the  payment  of  debts  and  funeral 
expenses,  if  the  personalty  was  not  sufficient  for  that 
purpose;  but  there  were  no  words  charging  the 
estate  in  the  hands  of  the  wife  with  the  payment 
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of  those  debts.  This  therefore  essentially  differed 
the  present  case  from  that  of  Doe  v.  Richards ;  for 
there  the  debts  were  to  be  paid  by  the  devisee,  and 
were  a  charge  on  the  estate  in  his  hands ;  whereas 
here  the  debts  were  no  charge  on  the  devisee. 

Judgment  was  given  that  Sissily  Carr  took  only  an 
estate  for  life. 

On  a  writ  of  error  in  the  Exchequer  Chamber,  this  i  bos.&Pu1, 
judgment  was    reversed,   upon  the  ground  that  the  ^^^" 
words,  all  the  rest  of  the  real  estate,  created  an  estate 
in  fee. 

A  writ  of  error  was  then  brought  in  the  House  of  ;  Bro.  Pari. 
Lords,  where  the  following  question  was  put  to  the  ^^'^^'' 
Judges :  What  estate  the  devisee  Sissily  Carr  took  in 
the  premises  in  question?  to  which  the  Lord  Ch.  B. 
of  the  Exchequer  delivered  their  unanimous  opinion, 
that  Sissily  Carr  took  an  estate  for  life;  whereupon 
the  judgment  of  the  Court  of  Exchequer  Chamber 
was  reversed,  and  that  of  the  Court  of  King's  Bench 
affirmed. 

31 .  Previous  to  the  hearing  of  this  case  in  the  House 
of  Lords,  the  following  case  was  determined  by  the 
Court  of  K.  B.,  in  conformity  to  the  doctrine  laid 
down  by  that  Court  in  the  preceding  case. 

32.  A  person  made  his  will  in  these  words :  ''As  to  Doe  v.  Alien, 
what  real  and  personal  estate  it  hath  pleased  Almighty  ^  ^"^  R»49^ 
God  to  bless  me,  I  give  and  dispose  of  the  same  as 
followeth:   first,   my  will  is,  that  all  my  debts  and 

funeral  expenses  be  justly  paid  off  and  discharged 
out  of  my  personal  estate ;  and  if  the  same  shall  fall 
short,  I  do  hereby  charge  my  real  estate  with  the 
payment  of  the  same.  I  do  hereby  give  and  devise 
all  my  messuages,  lands,  tenements,  and  heredita- 
ments whatsoever,  situate  lying  and  being,  &c.,  unto 
W.  Allen."  And  the  question  was,  what  estate  passed 
by  these  words. 

Lord  Kenyon  said,  that  the  debts  were  not  at  all 
events  charged  upon  the  real  estate,  but  only  contin- 
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gently,  if  the  personal  estate  should  not  be  sufficient, 
and  therefore  did  not  come  up  to  the  cases  cited,  of 
a  gross  sum  to  be  paid  out  of  the  land  devised,  and 
consequently  the  words  gave  no  more  than  an  estate 
for  life  to  the  devisee. 

Judgment  was  given  accordingly. 

33.  It  has  been  stated  in  a  former  chapter,  that  a 
devise  of  land,  charged  with  an  annual  payment  to  a 
third  person  for  life,  creates  an  estate  in  fee  simple ; 
but  it  is  otherwise  where  the  annual  payment  is  only 
to  continue  during  the  life  of  the  person  to  whom  the 
land  is  devised. 

34.  A  person  devised  lands  to  D,  his  wife,  yielding 
and  paying  therefore  yearly  during  her  natural  life, 
to  the  right  heirs  of  his  father,  forty  shillings,  &c. 

The  Court  was  of  opinion  that  D.  took  only  an 
estate  for  life. 

35.  It  has  also  been  already  stated  that  the  word 
estate  will  create  a  fee  simple,  when  it  appears  to 
have  been  used  by  a  testator  to  denote  all  his  interest 
in  the  lands  devised ;  but  where  it  appears  to  have 
been  used  as  merely  descriptive  of  the  local  situation 
of  the  lands  devised,  it  will  then  pass  no  more  than  an 
estate  for  life. 

36.  Upon  an  appeal  to  the  King  in  Council  from  a 
.  decree  made  in  the  Island  of  Antigua,  the  case  was  : 

A  person  having  real  and  personal  estate,  gave  and 
bequeathed  one  third  part  of  all  his  estate  whatsoever 
to  his  wife  Ann ;  and  devised  to  his  son  John,  and  to 
his  heirs,  two  thirds  of  all  his  real  and  personal  estate. 

It  was  determined  by  Lord  Ch.  J.  Raymond,  Sir  J. 
Jekyll,  and  Lord  Ch.  J.  Eyre,  that  the  wife  took  only 
an  estate  for  life  ;  the  word  estate  being  rather  a  de- 
scription of  the  thing  itself,  than  of  the  testator's  in- 
terest in  it :  and  by  the  next  clause  it  appeared,  that 
where  the  testator  intended  to  give  a  fee,  there  he 
took  care  to  add  the  word  heirs  to  the  word  estate. 

37.  A  person  having  devised  his  estate  to  his  nephew 
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Thomas  Hutton  and  his  heirs,  added  these  words  : —  Hogeis  v. 
*'  And  if  my  said  nephew  shall  have  no  issue  male,  then  aSws,  r. 
my  said  estate  shall  go  to  the  daughter  or  daughters  of  ^^^" 
my  brother  Richard,  and  to  the  daughter  or  daughters 
of  my  brother  Matthew,  remainder  to  his  right  heirs." 

The  question  was,  whether  by  the  devise  to  the 
daughters  of  Richard  and  Matthew,  an  estate  in  fee 
or  for  life  passed. 

The  Court  was  clearly  of  opinion  that  an  estate  for 
life  only  passed  to  the  daughters :  for  as  it  was  ar- 
gued that  although  in  wills  the  word  estate  was 
sufficient  to  carry  a  fee,  yet  in  this  case,  where  the 
consequence  was  the  disinheriting  an  heir  at  law,  a 
fee  should  not  pass  thereby,  unless  the  intent  of  the 
testator  was  very  plain  and  apparent  for  that  purpose. 
That  the  intent  was  not  so  apparent  as  to  force  the 
Court  to  put  such  a  construction  on  the  devise  to  the 
daughters  as  was  insisted  on ;  but  on  the  contrary, 
from  the  contexture  of  the  whole  will,  it  seemed 
plain  thtitthe  word  estate  was  always,  and  particularly 
in  the  devise  in  question,  used  as  descriptive  only, 
and  synonymous  with  lands  ;  so  that  there  would  be 
putting  a  force  on  it  to  make  it  carry  a  fee.  And 
besides,  the  devise  over  to  the  testator  s  heirs  showed 
that  he  thought  he  had  further  interest  to  dispose  of,  Goodrightv. 
after  the  devise  of  the  daughters,  to  whom  he  did  not  ji  East,  220. 
seem  to  intend  so  much  as  an  estate  tail. 

Judgment   that    the    daughters    of    Richard    and 
Matthew  took  only  estates  for  life. 

38.  The  word  hereditament  only  creates  an  estate  The  word 
for  life,  in  a  will ;  for  it  does  not  denote  the  measure  hereditament, 
or  quantity  of  the  estate  ;  as  it  has  a  proper  and  ap- 
propriate meaning,  and  extends  to  annuities,  advow- 
sons  in  gross,  and  many  other  things.* 


"^  The  word  " perpetuar'  as  applicable  to  an  advowson,  is  only 
descriptive  of  the  thing  devised,  and  not  of  the  quantum  of  interest. — 
2  B.  &  B.  27,  1  Prl.  353.     See  Doe  v.  Wood,  1  B.  &;  A.  518. 
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Where  the  ge-      39.  Although  an  estate  be  devised  to  a  person  and 

"e^quireTit."       the  heirs  of  his  body,  yet  if  the  general  intent  of  the 

testator  can  only  be  carried  into  effect  by  construing 

the  words  heirs  of  the  body  to  be  words  of  purchase, 

the  devisee  will  only  take  an  estate  for  life. 

Lowev.Davies,      40.  A  pcrsou  dcvised  to  his  son  B.  J.  and  his  heirs 

isct.   ^^^'     lawfully  to  be  begotten,  that  is  to  say,  to  his  first, 

second,  third,  and  every  son  and  sons  lawfully  to  be 

begotten  of  the  body  of  the  said  B.J.  and  the  heirs 

of  the  body  of  such  first,   second,  third,   and  every 

son  and  sons  successively,  lawfully  issuing ;  and  in 

default  of  such  issue,  then  to  his  right  heirs  for  ever. 

It  was  resolved  that  B.  J.  took  only  an  estate  for 
life,  the  word  heirs  being  fully  explained  by  the  sub- 
sequent words,  to  be  a  word  of  purchase. 
Doe  V.  Lamhig,  4 1 .  Lauds  hcld  in  gavelkind  were  devised  to  Ann 
ibS.r.26-5.  Cornish  and  the  heirs  of  her  body  lawfully  begotten 
or  to  be  begotten,  as  well  females  as  males,  and  to  their 
heirs  and  assigns  for  ever;  to  be  equally  divided, 
share  and  share  alike,  as  tenants  in  common,  and  not 
as  joint  tenants. 

Lord  Mansfield  said,  that  the  devise  could  not  take 
effect  at  all,  but  would  be  absolutely  void,  unless  the 
heirs  of  the  body  of  Ann  Cornish  took  as  purchasers. 
The  lands  devised  were  gavelkind,  and  it  was  manifest 
the  testator  did  not  mean  that  his  estate  should  go  in 
a  course  of  descent  in  gavelkind,  for  he  gave  it  to  the 
heirs  of  the  body  of  Ann  Cornish,  as  well  females  as 
males;  therefore  they  could  not  take  otherwise  than 
as  purchasers.  It  would  be  a  void  devise  if  the 
words  were  to  be  construed  as  words  of  limitation; 
for  the  testator  breaks  the  gavelkind  descent,  by 
ffivino-  it  to  females  as  well  as  males.  He  likewise 
added,  "  and  to  their  heirs  and  assigns  for  ever  to 
be  divided  equally  share  and  share  alike."  Nay,  he 
went  further,  '*as  tenants  in  common  and  not  as 
joint- tenants."  But  this  could  not  be,  if  they  were 
to  take  in  a  course  of  gavelkind  descent,  for  in  such 
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case  they  must  take  as  coparceners.  Upon  the 
whole,  as  no  man  could  doubt  of  the  testator  s  inten- 
tion, and  as  this  was  the  only  method  of  effectuating 
it,  and  as  there  was  no  rule  of  law  that  prevented 
heirs  taking  as  purchasers,  where  the  intention  of 
the  testator  required  it,  so  he  was  of  opinion  that  the 
words,  heirs  of  the  body,  were  words  of  purchase. 
Judgment  was  given  accordingly. 

42.  A  person  devised  to  his  niece  M.  O.  and  the  poev.Bumsaii, 

1  6  Term  R.  30. 

issue  of  her  body,  lawfully  to  be  begotten,  as  tenants 

in  common  if  more  than  one  ;  but  in  default  of  such 

issue,  or  being  such,  if  they  should  all  die  under  the  Doe  v.  Eivey, 

age  of  21,  and  without  leaving  lawful  issue  of  any  of 

their  bodies,  then  over. 

The  court  of  K.  B.  held,  that  the  niece  only  took 
an  estate  for  life. 

43.  Testator  devised   to   his   daughter  Mary,  andJefferyv. 

,.,,  T         I'll  1        1  Honey  wood, 

to  all  and  every  the  child  and  children,  whether  4  Madd. 398. 
male  or  female,  of  her  body  lawfully  issuing,  and 
unto  his,  her,  and  their  heirs  or  assigns  for  ever,  as 
tenants  in  common.  It  was  held  by  Sir  John  Leach, 
V.  C.  that  the  daughter  took  an  estate  for  life, 
with  remainder  to  her  children  as  tenants  in  com- 
mon in  fee. 

44.  An  estate  may  be  devised  to  a  person  for  a  what  words 

f,  n  r  r         ^      1  1      •     J.  A.      create  a  term 

term  of  years,  as  well  as  for  any  freehold  interest ;  for  years, 
and  it  has  been  stated  to  have  been  formerly  held, '^'^•^- '^•^• 
that  a  devise  to  a  person  and  the  heirs  of  his  body 
for  500  years,  would  determine  by  the  death  of 
the  devisee  without  issue ;  but  that  this  doctrine  had 
been  altered,  and  it  was  settled  that  such  a  term 
would  continue  for  500-  years,  and  vest  in  the  execu- 
tors of  the  devisee. 

45.  It  has  also  been  stated,  that  a  devise  to  execu-  Tit.  s.  c.  i. 
tors  for  payment  of  debts  creates  an  estate  for  years  ; 

and  also  a  devise  till  such  time  as  a  particular  sum 
shall  be  raised  out  of  the  rents  and  profits  of  the  lands 
devised. 
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And  un- 
certain 

interests. 
Smith  V. 
Heavens, 
Cro,  Eliz. 


An.  2  Leon. 
221. 


Mansfield  , 
Dugard, 
Tit.  16,  c. 
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46.  With  respect  to  uncertain  interests,  if  a  man 
devises  lands  to  his  wife,  till  his  son  comes  of  age,  to 
provide  his  children  with  necessaries,  this  interest  does 
not  determine  by  death  of  the  wife,  but  goes  to  her 
executors. 

47.  If  the  devise  had  been  that  his  lands  should 
descend  to  his  son,  but  that  his  wife  should  have  the 
full  profits  till  his  son  came  of  age,  for  his  mainte- 
nance ;  here  nothing  being  given  to  the  wife  but  a 
mere  confidence,  her  interest  would  determine  with 
her  death. 

48.  In  a  case  which  has  been  already  stated,  it  was 
resolved  that  the  wife's  estate  determined  by  the  death 
of  the  son. 


CHAP.  XIV. 


Co/i6truction — Rule  in  Shclleifs  case. 


I.  Applied  in  Devises  of   legal 

Estates. 
7-    Though    the     Limitation    be 
only  mediate. 

10.    Thorigh  the  Estate  for  Ufe 
arise  by  Implication. 

19,.    Where    the     Word    Heir    is 
used. 

17.    Tliongh    there     are     Super- 
added Words. 

'22 .  Applied  in  Devises  of  Trust 
Estates. 

30.  A7id  in  Devises  of  Copyholds. 

32.  Ayid  in   Wills  of  Terms  for 

Years. 

33.  The   Rule  not  applied  to  the 

Words  Sons  or  Children. 
3S.    Or  to  the  Word  Heirs,  ivith 
Words  of  Explanation. 


42. 
45. 


46. 
48. 


GG. 
70. 


Or  to  the  M^ord  Heirs,  with 
Words  of  Limitation. 

Or  to  Heirs  with  Words  li- 
miting a  particular  Kind 
of  Estate. 

Or  to  the  Heir  for  Life. 

Or  to  Issue  toith  Words  of 
Limitation. 

Unless  the  general  Intent  re- 
quire a  different  Con- 
struction. 

Or  where  an  executory 
Trust  is  created 

Or  ichere  the  Estates  are  of 
different  Natures. 

Case  of  Pe,rrin  v.  Blake. 

General  Observations  on  the 
Rule. 


Applied  in 
devises  of 
legal  estates. 
Tit.  ;i2.  c.  22. 


Section   1. 

The  rule  established  in  Shelley's  case,  of  the  origin  of 
which  an  account  has  been  already  given,  having  been 
established "  for  purposes  of  general  utility,  has  been 
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adopted  in  the  construction  of  devises  of  legal  estates, 
as  well  as  in  that  of  deeds.  But  it  being  a  principle 
of  law  that  the  intention  of  the  testator  is  to  be  the 
chief  guide  in  the  expounding  of  devises,  it  has  been 
often  doubted  how  far  the  application  of  this  rule 
should  be  extended,  in  contradiction  to  the  particular 
intention  of  the  testator.  It  has,  however,  been  uni- 
formly held,  that  in  all  cases  of  devises  of  legal 
estates  wherever  lands  are  given  to  a  person  for  life, 
or  for  any  greater  estate,  with  an  immediate  remain- 
der to  the  heirs,  or  heirs  of  the  body  of  such  devisee, 
the  word  heirs,  or  the  words  heirs  of  the  body,  shall 
operate  as  words  of  limitation,  and  give  the  devisee  an 
estate  in  fee  simple,  or  in  tail. 

2.  A  person  devised  lands  to  his  son  John,  to  hold  Rundaiev. 
to  the  said  John  for  life,   and  after  his  decease,  then  Cart.  107, 
to  the  use  and  behoof  of  the  heirs  male  of  his  body ;  GeT.^TBam. 
and  for  default  of  such  issue,  to  his  son  Robert  and  ^^d^'^^-^^i- 
the  heirs  male  of  his  body. 

It  was  resolved  that  the  first  words  created  an 
estate  tail,  as  well  in  a  will,  as  in  any  other  con- 
veyance. The  estates  could  not  stand  together,  but 
the  estate  for  life  was  swallowed  up  in  the  estate  tail. 

3.  Although  it  should  appear  from  other  circum- 
stances, besides  an  express  devise  for  life,  that  the  tes- 
tator did  not  intend  to  give  the  first  devisee  a  greater 
estate,  such  as  a  power  to  settle  a  jointure,  with  the 
concurrence  of  trustees;  or  an  interposed  estate  to 
trustees  to  preserve  contingent  remainders;  or  a 
clause  that  the  devisor's  estate  should  be  without 
impeachment  of  waste  ;  yet  the  courts  have  applied 
the  rule,  and  given  the  devisee  an  estate  of  inheritance. 

4.  A  person  devised  lands  to  trustees  and  their  Rrouginonv. 
heirs,  to  the  intent  and  purpose  that  they  should  2  u.'uaym. 
permit  and  suffer  A.  to  receive  and  take  the  rents  r[^:^o,  c.  1. 
and  profits  for  and    during  the  term    of  his  natural  f-^A  ,  ,,, 

IT  J       r  1  •        T  ^-  East,  4CL 

lite  ;  and  alter  his  decease  should  stand  seised  of  the 
same  lands  to  the  use  of  the  heirs  of  the  body  of  A. ; 
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with  the  proviso  that  the  trustees  and  A.  might  make  a 
jointure  for  his  wife. 

It  was  determined  that  A.  took  an  estate  tail. 
Papiiionv.  5,  Lands  were  devised  to  B.  for  life,  without  im- 

Voice, 

2  P.  wms.      peachment  of  waste,  remamder  to  trustees  and  their 

4/1. 

heirs  during  the  life  of  B.  to  support  contingent  re- 
mainders, remainder  to  the  heirs  of  the  body  of  B., 
remainder  over. 

Sir  J.  Jekyll  was  of  opinion  that  an  estate  for  life 
only  passed  to  B.,  with  remainder  to  the  heirs  of  his 
body,  by  purchase.  But  upon  an  appeal  to  Lord 
King,  he  said  the  remainder  to  the  heirs  of  the  body  of 
B.  was  within  the  general  rule,  and  must  operate  as 
words  of  limitation,  and  consequently  create  a  vested 
estate  tail  in  B.  ;  and  that  the  breaking  into  this  rule 
would  occasion  the  utmost  uncertainty. 
Sayerv.  Q^  j^  pcrsou  dcviscd   iu  thcsc  words, — "  I  ofive  to 

Masterman,  _   i  . 

Amb.  344.  my  loving  brother  G.  S.  and  the  heirs  of  his  body, 
the  males  having  preference,  and  succeeding  accord- 
ing to  their  births ;  and  to  preserve  contingent  re- 
mainders from  being  barred  during  the  life  of  the 
said  G.  S.,  I  give  the  said  estates  and  farms  to  my 
friend  Doctor  R. ;  and  on  failure  of  issue  of  the  said 
G.  S.,  I  give  the  said  estates  and  farms  to  my  niece.'* 
The  cause  came  on  to  be  heard  before  Lord  Hard- 
wicke,  who  directed  a  case  to  be  made  for  the  opinion 
of  the  Judges  of  the  K.B.  Afterwards,  upon  his 
resigning  the  great  seal.  Lords  Commissioners  Willes, 
Smythe,  and  Wilmot  succeeding  to  it,  application  was 
made  to  them  to  hear  the  cause,  which  they  consented 
to  do,  considering  themselves  as  judges  at  law,  though 
sitting  in  a  court  of  equity. 

Lord  Commissioner  "Wilmot  said,  the  reason  of  the 
rule  in  Shelley's  case,  that  where  one  takes  an  estate 
of  freehold,  and  after  an  estate  is  limited  to  the  heirs 
male  of  his  body,  the  heirs  male  must  take  by  descent, 
and  not  by  purchase,  was  to  secure  to  the  lord  his 
fruits  on  descent,  and  had  long  since  ceased.     But  it 


r^V/e  XXXVIII.    Devise.     Ck.xiY.^7,8.  303 

had  been  better  if  that  rule  had  never  been  broke  in 
upon.  lie  was  not  for  breaking  in  upon  it  further. 
He  could  not  find  any  case  where  the  words,  heirs  of 
the  body,  in  the  plural  number,  and  no  words  super- 
added, had  been  considered  as  words  of  purchase, 
and  referred  to  Lord  King's  opinion  in  Papillon  v. 
Voice,  that  the  limitation  to  trustees  did  not  control 
the  estate  tail. 

The  Court  declared  that  G.  S.  was  entitled  to  an 
estate  tail. 

7.  Where  the  limitation  to  the  heirs,  or  heirs  of  the  Though  the 
body,  of  the  devisee  for  life,  is  only  mediate,  by  the  be  only  me- 
interposition  of  some  other  estate,  the  devisee  will,  '''^'^' 
notwithstanding,  take  an  estate  in  fee  simple,  or  in 

tail,  in  remainder  ;  to  take  effect  in  possession,  upon 
the  determination  of  the  interposed  estate ;  and  the 
estate  for  life  is  not  merged  in  the  remainder. 

8.  R.    Bromley   being   entitled  to   a   reversion   in  Couisonv. 
fee  in  certain   lands,   expectant  upon   the   death    of  2  Atk."247. 
Elizabeth  Foster,  devised  the  same  to  Robert  Coulson 

br  life,  remainder  to  trustees  during  his  life,  to  preserve 
:3ontingent  remainders,  remainder  to  the  heirs  of 
the  body  of  the  said  Robert  Coulson,  remainder 
over. 

The  question  was,  what  estate  Robert  Coulson 
took  under  this  devise  ;  and  the  case  having  been 
sent  by  the  Chancellor  (Lord  Hardwicke)  to  the 
Court  of  K.  B.,  the  Judges  of  that  Court  sent  the 
following  certificate  : — "  We  have  heard  counsel  in 
the  question  referred  by  your  Lordship  to  us  ;  and  as 
it  appears  by  the  state  of  the  case,  there  is,  after  the 
determination  of  the  estate  for  life  of  Robert  Coulson, 
a  devise  to  J.  B.  and  R.  R.  and  their  heirs,  for  and 
during  the  life  of  Robert  Coulson,  we  are  of  opinion 
that  by  reason  of  that  remainder  interposing  between 
the  devise  to  Robert  for  life,  and  the  subsequent  limi- 
tation to  the  heirs  of  his  body,  the  said  Robert  took 
an  estate  for  life,  not  merged  by  the  devise  to  the 
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heirs  of  his  body ;  but  by  that  devise  an  estate  tail  in 
remainder  vested  in  the  said  Robert." 

Mss.  Rep.  Against  this  certificate  the   counsel  cited  2  Roll. 

Ab.  418.  pi.  4  &  5.,  to  prove  the  remainder  to  the 
heirs  of  the  body  contingent.  But  after  looking  into 
the  book,  Lord  Hardwicke  paid  no  regard  to  it ;  and 
decreed  according  to  the  opinion  of  the  Judges. 

Ante,  c.  8.  9.  lu  the  casc  of  Hodgson  v.  Ambrose,  which  has 

been  already  stated,  there  was  a  devise  to  Elizabeth 
Belchier  and  Catherine  Jolland,  in  the  same  words  as 
in  the  case  of  Coulson  v.  Coulson ;  a  case  was  made 
for  the  opinion  of  the  Court  of  K.  B.  upon  the  fol- 
lowing question  : — •"  Whether  Catherine  Belchier,  the 
daughter  of  Elizabeth  Belchier,  took  any,  and  what 
estate  under  the  will  of  Susan  Jolland  ;  and,  secondly, 
what  estate  Catherine  Jolland  took  under  the  said 
will." 

The  Judges  of  the  Court  of  King's  Bench  gave 
their  opinion  in  the  following  words:  "As  to  the 
question  whether  Elizabeth  would  have  taken  an 
estate  tail,  whatever  our  opinions  might  be  if  the 
case  were  new,  we  think,  as  the  case  of  Coulson  v. 
Coulson  is  literally  the  same,  the  precise  question 
ought  not  to  be  again  litigated ;  and  by  that  autho- 
rity we  are  bound  to  say,  in  the  words  of  the  certi- 
ficate in  that  case,  that  as  it  appears  by  the  state  of 
the  case  that  there  is,  after  the  determination  of 
the  estate  for  life  to  Elizabeth  Belchier,  a  devise  to 
W.  A.  and  J.  P.  and  their  heirs,  for  and  during  the 
life  of  Elizabeth  Belchier,  we  are  of  opinion  that  Eli- 
zabeth Belchier,  if  she  had  survived  the  testatrix, 
would  have  taken  an  estate  for  life  in  the  premises 
devised  to  her,  not  merged  by  the  devise  to  the  heirs 
of  her  body  ;  but  by  that  devise  an  estate  tail  in  re- 
mainder would  have  vested  in  the  said  Elizabeth  ;  and 
that  Catherine  Jolland  took  an  estate  for  life  in  all 
the  devised  premises,  not  merged  by  the  devise  to 
the  heirs  of  her  body;  but  by  that  devise  an  estate 
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tail     in    remainder    vested    in    the    said    Catherine 
Jolland." 

The  Court  having  decreed  in  conformity  to  this 
certificate,  an  appeal  was  brought  in  the  House  of 
Lords,  where  the  following  question  was  put  to  the 
Judges:  *'  What  estate  Catherine  Hodgson  took 
under  the  will."  And  the  Lord  Ch.  Baron  of  the  Ex- 
chequer having  delivered  the  unanimous  opinion  of 
the  Judges  present,  *'  That  Catherine  Hodgson  took 
estate  for  life  in  all  the  premises,  not  merged  by 
the  devise  to  the  heirs  of  her  body ;  and  that  by 
that  devise  an  estate  tail  in  remainder  vested  in  the 
said  Catherine ;"  it  was  ordered  and  decreed,  that 
the  appeal  should  be  dismissed  and  the  decree 
affirmed. 

10.  Though  no  estate  for  life  be  expressly  devised,  Though  the 
but  only  arises  by  a  necessary  implication  from  the  aSbyTtilpH. 
words  of  the  will,  yet  the  rule  will  be  applied.  ""•"• 

11.  I.  Foorde  made  his  will,  having  then  two  sons,  Hayes  v. 
Rawlinson  and  William,  and  a  brother  Nicholas,  who  2*8135.  r. 
had  then  also  two  sons,  James  and  Nicholas,  and  gave  ^^^' 

his  real  estate  to  his  eldest  son  Rawlinson  at  his  asre 
of  twenty-three,  to  enjoy  the  whole  during  his  life. 
"  And  the  whole  estate,  of  which  he  is  only  tenant  for 
life,  shall  after  his  decease  go  to  his  eldest  son  that 
shall  be  then  living ;  and  if  he  dies  without  any  son 
or  sons  to  enjoy  it  during  their  lives  (of  which  none 
are  or  shall  be  tenants  but  while  they  live  to  enjoy 
it),  that  then  it  shall  come  to  his  brother  William 
Foorde  during  his  life,  and  to  any  of  his  heirs  males 
during  their  lives,  and  no  longer;  and  if  they  die 
without  issue  male,  then  to  the  heirs  male  of  my 
brother  Nicholas  Foorde's  sons,  and  to  any  of  their 
heirs  male  during  their  lives  (of  which  none  of  them 
are  tenants  any  longer,  nor  shall  it  be  in  any  of  their 
powers  to  sell,  dispose,  or  make  away  any  part  or  the 
whole  of  it);  and  in  case  they  all  die  without  heirs 
male,  then  it  is  to  go  to  the  next  of  kin  of  me." 

\0h.   VI.  X 
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At  the  same  time,  and  with  the  same  solemnities, 
the  testator  jDublished  a  schedule  referred  to  in  the 
said  will,  and  which  the  special  verdict  found  to  be 
part  of  his  will,  containing  a  very  particular  account 
of  all  his  real  and  personal  estate ;  the  title  to  which 
schedule  was  in  these  words :  *'  An  account  how  I 
dispose  of  my  estate  to  my  son  Rawlinson  Foorde,  as 
followeth : — He  paying  his  mother  out  of  my  real 
estate  the  sum  of  15/.  per  annum  during  her  life,  and 
24/.  per  annum  out  of  my  mortgages,  and  then  all  to 
revert  to  my  son  Rawley  Foorde,  during  his  life ;  and 
after  his  death  to  his  sons ;  and  for  want  of  sons,  to 
his  brother  William  Foorde,  during  his  life,  and  after- 
wards to  William  Foorde's  eldest  son ;  and  for  want 
of  his  having  sons,  to  my  brother  Nicholas  Foorde's 
sons ;  and  for  want  of  any  sons,  to  my  sons'  daughters, 
and  so  to  the  next  of  kin." 

Rawlinson  and  William,  the  two  sons  of  the  tes- 
tator, died  without  issue  male;  James  the  eldest 
nephew  died  before  William  the  son ;  and  upon  Wil- 
liam's death,  the  youngest  nephew  entered,  and  suf- 
fered a  recovery.  The  question  was,  whether  Nicholas 
the  nephew  took  an  estate  for  life,  or  in  tail,  under 
the  will  and  schedule. 

The  Court  of  K.  B.  in  Ireland  was  of  opinion  that 
he  took  only  an  estate  for  life. 

Upon  a  writ  of  error  to  the  Court  of  K.  B.  in  Eng- 
land, Lord  Mansfield  delivered  the  opinion  of  the 
Court,  that  the  only  doubt  was,  whether  by  the  words 
of  the  will,  Nicholas,  the  nephew  of  the  testator,  took 
any  estate  by  implication.  That  this  doubt  was  re- 
moved by  the  schedule,  which  expressly  gave  an 
estate  to  the  sons  of  his  brother  Nicholas  Foorde ;  that 
therefore  Nicholas  the  nephew  took  an  estate  for  life 
by  implication,  thus  explained,  which  being  conjoined 
to  the  estate  expressly  given  to  his  heirs  males,  would, 
by  the  known  rules  of  law,  give  him  an  estate  in  tail 
male.    Judgment  was  given  accordingly. 
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12.  Although  the  limitation  be  to  the  heir,  in  the  where  the 
singular  number,  yet  the  rule  will  be   applied,  and  used. 
the  devisee  will  be  construed  to  take  an  estate  tail. 

13.  Thus,  Lord  Hale  says,  it  was  adiuds-ed  in  43  Buriey'scase, 

.  JO  Y  Vent.  230. 

Eiiz.  that  a  devise  to  A.  for  life,  remainder  to  the 
next  heir  male,  and  for  default  of  such  heir  male,  then 
to  remain  over,  was  an  estate  tail. 

14.  A  person  devised  lands  to  his  youngest  son  for  wiikinsv. 
ever,  and  after  his  death,  to  the  heir  male  of  his  body  l^RoKb. 
for  ever;  and  for  default  of  such  heir  male,  to  E.  his  H-^"'f-f^^- 
eldest  son  for  ever.     It  was  resolved,  that  the  young- 
est son  took  an  estate  tail. 

15.  In  a  case  cited  by  Mr.  Robinson  in  his  Custom  MiUerv. 
of  Gavelkind,  there  was  a  devise  to  Serjeant  Miller  GaT%^' 
md  his  wife  for  their  lives,  remainder  to  the  next  heir 

male  of  their  two  bodies.  It  was  held  that  this  was  a 
devise  in  tail :  for  a  devise  to  the  heir  male  was  a 
ievise  in  tail,  unless  there  were  words  of  limitation 
superadded,  so  as  to  bring  it  within  the  reason  of 
Archer's  case.  But  the  words,  first,  next,  or  eldest,  infra,§43. 
}r  any  like  words  superadded,  made  no  difference. 

16.  Sir  T.  Trollop  devised  the  manor  of  A.  to  his  Dubberv. 
irst  son  William  for  life,  remainder  to  the  heirs  male  AmKss. 
)f  his  body,  remainder  to  his  second  son  Thomas  for  Ha'^dSi 
ife,  and  after  his  death  to  the  first  heir  male  of  his  i*^*^- 
Dody. 

The  Court  held  that  the  words  heir  male  were  to  be 
niderstood  collectively,  and  that  Thomas  took  an 
istate  tail;  it  appearing  that  such  was  the  testator's 
ntention  by  the  other  devises.  That  this  stood  dis- 
inguished  from  Archer's  case,  no  limitation  being  infra,  h^^- 
luperadded  to  the  words  first  heir  male ;  and  the 
vord  Jirst  should  be  understood  first  in  order  of  suc- 
;ession  from  time  to  time. 

17.  A  devise  to  the  heirs  or  heirs  of  the  body,  of  a  Though  there 
trior  devisee,  with  superadded  words  of  limitation,  words.^"" 
^-ill  be  construed  to  be  within  the  rule  in  Shelley's 

ase,  so  as  to  create  an  estate  in  fee  or  in  tail. 

X  2 


308  Title  XXXVIII.     Devise.     Ch.  xiv.  §  18,  19.     W% 

Goodrifehtv.         13^  A  person  devised  to  Nicholas  Lisle  for  his  life, 

PuUyn,  2Ld.  i  i  i  i        •        i 

Raym.  14:57.     aiid  aftcr  the  decease  of  the  said  Nicholas,  he  devised 

o  Stru   729 

the  same  imto  the  heirs  males  of  the  body  of  the 
said  Nicholas,  lawfully  to  be  begotten,  and  his  heirs 
for  ever;  but  if  the  said  Nicholas  should  happen 
to  die  without  such  heir  male,  then  he  devised 
over. 

The  Judges  were  all  of  opinion  that  this  was  an 
estate  tail  in  Nicholas.  They  held,  that  z/the  subse- 
quent words  relied  on,  as  his,  and  if  he  died  ivithout  such 
heir  male,  were  not  sufficient  to  restrain  and  alter  the 
operation  of  the  words,  heirs  7nales,  and  so  qualify 
them  as  to  make  them  a  description  of  the  person;  and 
that  the  operation  of  plain  and  clear  words,  and  a  set- 
tled rule  of  law,  should  not  be  defeated  or  broken  into 
by  uncertain  or  doubtful  words,  which  they  took  the 
last  at  least  to  be. 
Legate  V.  10-  The  followiug  casc  was  sent  by  the  Lord  Keeper 

u\  wras.  87.  to  the  Court  of  C.  B.  for  its  opinion. 

G.  Legate  devised  his  lands,  in  default  of  issue  of 
his  own  body,  to  his  nephew  William  Legate,  for  and 
during  the  term  of  his  natural  life,  and  after  his  de- 
cease, to  the  heirs  male  of  the  body  of  his  said  nephew 
lawfully  to  be  begotten,  and  the  heirs  male  of  the  body 
of  every  such  heir  male,  severally  and  successively, 
as  they  should  be  in  priority  of  birth  ;  and  for  want  of 
such  issue,  to  his  brother,  &c.  The  question  was, 
whether  ^yilliam  Legate  the  nephew  had  an  estate  tail 
vested  in  him,  or  an  estate  for  life  only. 

Three  of  the  Judges  were  of  opinion  that  William 
Legate  had  an  estate  tail  vested  in  him,  and  Mr.  Jus- 
tice Tracey  certified  that  he  had  only  an  estate  for  life. 

Mr.  Peere  Williams  says,  the  Court  appearing  not 
to  be  satisfied  with  the  certificate  of  the  three  judges, 
directed  an  ejectment  to  be  brought  in  B.  R.  in  order 
to  have  the  matter  settled  :  but  it  was  said  the  parties 
agreed,  and  so  the  question  was  not  determined.  Yet 
in  2  Vesey,  G57,  Lord  Hardwicke  says,  Lord  Cowper 
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held  himself  bound  to  agree  with  the  three  Judges, 
and  so  decreed. 

20.  Thomas  Wardell  devised  thus, — "  I  give  and  Morris  r, 
bequeath  unto  my  daughter  Lucretia  all  my  planta-  sxermR.sis. 
tions,  together  with  the  negroes,  &c.,  during  the  natu- 
ral life  of  my  said  daughter.  Item,  I  bequeath  to  the 
heirs  of  the  body  of  my  said  daughter  Lucretia,  be- 
gotten or  to  be  begotten,  and  to  his  or  her  heirs  for 
ever,  after  my  said  daughter's  decease,  all  my  before- 
mentioned  plantations,  &c.  But  for  want  of  such 
heirs  of  the  body  of  my  said  daughter,  I  also  give  and 
bequeath  the  aforesaid  premises,  after  the  decease  of 
my  said  daughter,  to  my  own  next  heirs,  and  their 
heirs  for  ever." 

This  case  came  on  before  the  Privy  Council  upon 
an  appeal  from  Barbadoes,  and  the  following  reasons 
were  used  in  the  printed  case. 

*'  It  is  a  general  rule  of  law,  that  when  an  estate  is 
limited  to  one  for  life,  a  limitation  afterwards  to  the 
heirs  of  the  body  of  that  same  person  creates  an  estate 
tail.  And  though  this  be  in  the  case  of  a  will,  there 
is  no  reason  to  depart  from  that  rule ;  for  if  Lucretia 
were  construed  to  have  an  estate  for  life  only,  then 
the  remainder  to  the  heirs  of  her  body  would  be 
words  of  purchase;  and  then,  though  she  had  several 
sons,  yet  the  eldest  only  would  have  been  heir,  and 
the  younger  sons  would  never  have  taken  under  that 
limitation,  though  it  was  clearly  the  testator's  inten- 
tion that  all  her  sons  should  take,  by  using  the  word 
heirs,  in  the  plural  number.  And  the  subsequent 
clause, — *  for  want  of  such  heirs  of  the  body  of  my 
said  daughter,  to  my  own  next  heirs,  and  their  heirs 
for  ever,'  is  a  further  explanation  of  his  meaning,  that 
his  daughter  should  take  an  estate  tail,  with  a  re- 
mainder to  his  own  right  heirs.  Signed,  N.  Faza- 
kerley.     D.  Ryder." 

This  case  was  heard  before  the  Privy  Council  in 
1730,  when  it  was  ruled  that  Lucretia  took  an  estate 
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tail.  The  Chief  Justices  Raymond  and  Eyre  assisted 
at  the  decision.  And  Lord  Kenyon  has  said,  that 
though  the  above  were  only  the  reasons  of  the  counsel 
in  that  case,  they  contained  as  much  good  sense  and 
sound  law  as  if  they  had  the  authority  of  all  the 
judges  of  England. 

21.  There  are,  however,  some  cases  in  which  super- 
added words  of  limitation  may  control  the  word  heirs, 
so  as  to  render  them  words  of  purchase;  of  which  an 
account  will  be  given  hereafter. 

22.  In  consequence  of  the  rule  that  equity  follows 
the  law,  it  has  been  long  settled  that  in  devises  of 
mere  trust  estates,  where  no  conveyance  is  directed 
to  be  made,  the  construction  is  the  same  in  Chancery, 
as  it  would  be  in  a  court  of  common  law,  upon  a  de- 
vise of  a  legal  estate;  so  that  the  rule  in  Shelley's 
case  is  there  appplied  to  the  construction  of  devises, 
as  well  as  at  law. 

23.  One  devised  lands  to  four  persons  and  their 
heirs,  for  payment  of  debts,  and  afterwards  to  the  use 
of  them  and  their  heirs.  After  which,  by  a  codicil, 
he  devised  that  his  will  should  stand,  saving  that  when 
his  debts  were  paid,  A.,  who  was  one  of  the  four  de- 
visees in  the  will,  should  have  his  share  of  the  lands 
to  himself  for  life,  with  a  power  to  make  leases  for  99 
years  determinable  on  three  lives,  remainder  to  the 
heirs  male  of  his  body,  remainder  over. 

Lord  Cowper  was  of  opinion  that  A.  ought  to  be 
tenant  for  life  only,  with  remainder  to  his  first  and 
other  sons  in  tail  male.  But  the  case  coming  on  be- 
fore Lord  Harcourt,  on  a  rehearing,  he  said — "  This 
being  the  case  of  a  will  differs  from  the  several  cases 
that  have  been  cited  of  marriage  articles,  in  the  nature 
Vide  infra.  of  which  the  issuc  are  particularly  considered,  and 
looked  upon  as  purchasers  ;  and  for  w^hich  reason  the 
Court  has  restrained  the  general  expressions  made 
use  of  by  the  parties  ;  for  it  cannot  reasonably  be  sup- 
posed that  a  valuable  consideration  would  be  given 
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for  the  settlement  of  an  estate,  which,  as  soon  as  set- 
tled, the  husband  might  destroy.  But  no  case  has 
been  cited  where,  upon  the  words  of  a  will,  or  the  par- 
ties claim  voluntarily,  the  like  decree  has  been  made. 
In  all  such  cases  the  testator's  intent  must  be  pre- 
sumed to  be  consistent  with  the  rules  of  law,  and  at  law 
these  words  would  certainly  create  an  entail.  Neither 
can  it  be  inferred  with  any  certainty,  from  the  power 
of  leasing"  given  by  the  testator,  that  no  estate  tail  was 
intended ;  in  regard  such  power  of  leasing  is  more  be- 
neficial than  that  given  to  tenant  in  tail  by  statute. 
And  as  the  debts  are  admitted  by  the  pleadings  to  be 
all  paid,  the  same  construction  is  now  to  be  made,  as 
if  there  had  been  originally  no  trust.  So  decree  A.'s 
share  or  fourth  part  to  be  conveyed  to  him  and  the 
heirs  male  of  his  body,  remainder  over,"  &c. 

24.  The  doctrine  laid  down  in  the  preceding  case, 
was  contradicted  by  Lord  Hardwicke  in  the  following- 
one.  A  person  devised  an  estate  to  trustees,  their  Bagsbawv. 
heirs,  and  assigns,  in  trust  that  they  and  their  heirs  coiiec^jur. 
should  in  the  first  place,  by  the  rents  and  profits,  or  ^°''  ^■^'®* 
by  sale  or  mortgage  of  the  premises,  raise  so  much  as 
should  be  necessary  for  the  payment  of  his  debts ;  and 
after  payment  thereof  gave  the  same  unto  his  trustees 
for  500  years,  without  impeachment  of  waste,  upon 
trust  as  after  mentioned ;  and  then  went  on  in  these 
words, — "  And  from  and  after  the  determination  of 
the  said  estate  for  years,  then  I  give  and  devise  all  my 
said  lands,  &c.  unto  my  said  trustees,  their  heirs  and 
assigns,  my  mind  being  that  my  said  trustees  shall  be 
and  stand  seised  of  the  said  premises  in  trust  to  the 
several  uses,  behoofs,  intents,  and  purposes  after  de- 
clared ;  viz.  as  for  one  moiety  of  the  same  premises,  I 
give  and  devise  the  same  to  the  use  and  behoof  of  my 
nephew  Thomas  Bagshaw,  for  the  term  of  his  natural 
life,  without  impeachment  of  waste ;  and  from  and 
after  the  determination  of  that  estate,  to  my  said  trus- 
tees and  their  heirs,  for  and  during  the  life  of  the  said 
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Thomas  Bagshaw,  to  preserve  and  support  the  con- 
tingent uses  and  remainders  herein-after  limited,  but 
to  permit  the  said  Thomas  Bagshaw  to  receive  the 
rents  and  profits  during  his  natural  life ;  and  after  his 
decease,  then  to  the  use  and  behoof  of  the  heirs  of  the 
body  of  the  said  Thomas ; "  and  for  want  of  such  issue, 
then  to  Benjamin  Bagshaw  in  the  same  manner. 

Lord  Hardwicke  held  that  Benjamin  Bagshaw  took 
an  estate  for  life  only ;  for  if  a  conveyance  had  been 
prayed,  there  must  have  been  a  limitation  to  trustees 
to  preserve  contingent  remainders,  and  then  the  next 
limitation  must  have  been  to  the  first  and  other  sons  of 
Benjamin  Bagshaw;  for  there  were  no  contingent  uses 
or  remainders,  vmless  the  limitations  to  the  heirs  of 
the  body  of  B.  Bagshaw  were  allowed  to  be  such. 

The  preceding  case  is  not  now  held  to  be  any  autho- 
rity, as  it  has  been  contradicted  by  Lord  Keeper 
Henley  in  a  case  which  will  be  stated  hereafter ;  and 
also  by  a  determination  of  Lord  Thurlow. 

25.  Sir  Edward  Turner  devised  all  his  real  estate 
to  C.  B.,  in  trust  to  pay  the  rents  to  Sarah  Garth  for 
her  life,  and  after  her  death,  to  pay  the  same  to 
Edward  Turner  Garth  her  son  for  life,  and  afterwards 
to  pay  the  same  to  the  heirs  of  his  body. 

Lord  Hardwicke  said,  that  upon  the  true  construc- 
tion of  this  will,  he  was  obliged  by  the  rules  of  law 
and  equity  to  direct  the  conveyance  to  be  to  the  son 
in  tail :  because  in  limitations  of  a  trust,  either  of  real 
or  personal  estate,  to  be  determined  in  the  Court  of 
Chancery,  the  construction  ought  to  be  made  accord- 
ing to  the  construction  of  limitations  of  a  legal  estate ; 
with  this  distinction,  unless  the  intent  of  the  testator, 
or  author  of  the  trust,  plainly  appears  to  the  contrary. 
But  if  the  intent  does  not  plainly  appear  to  contradict 
and  overrule  the  legal  construction  of  the  limitation,  it 
was  never  laid  down,  nor  was  it  by  him  in  the  case  of 
Bagshaw  v.  Spencer,  that  the  legal  construction 
should  be  overruled  by  any  thing  but  the  plain  intent. 
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That  he  was  not  in  a  court  of  equity  to  overrule  the 
legal  construction  of  the  limitation,  unless  the  intent 
of  the  testator,  or  author  of  the  trust,  appeared  by  de- 
claration plain,  that  is,  not  saying  it  in  so  many  words, 
but  plain  expression,  oi*  necessary  implication  of  his 
intent ;  which  was  the  same  thing. 

26.  Henry  Rayney  having  five  grandchildren,  de-  Wrightv. 
vised  all  his  freehold  estates  to  trustees  and  their  heirs,  Amb°358. 
in  trust  to  raise  a  sum  of  money  for  his  grandchildren ;  Rem^^'s;!"*' 
and  subject  thereto,  to  the  use  of  his  nephew  T.  Ray-  ^  Eden,  iia. 
ney  and  his  assigns  for  his  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  the 
use  of  the  heirs  male  of  the  said  T.  Rayney  begotten, 
and  their  heirs ;  provided  that  in  case  the  said  T.  Ray- 
ney should  die  without  leaving  any  issue  male  of  his 
body  living  at  his  death,  then  and  in  such  case  he  sub- 
jected the  premises  to  the  payment  of  100/.  a  piece  to 
his  two  nieces ;  and  for  default  of  such  issue  male  of 
his  said  nephew  T.  Rayney,  then,  as  to  all  the  pre- 
mises, to  his  five  grandchildren,  or  such  as  should  be 
living  at  the  time  of  the  failure  of  issue  male  of  the 
said  T.  Rayney,  their  heirs  and  assigns  :  provided  that 
the  said  T.  Rayney  should  be  put  out  apprentice  to  a 
surgeon,  or  sent  to  Cambridge ;  and  in  case  he  should 
refuse  to  be  an  apprentice,  or  to  go  to  Cambridge, 
then  his  will  was  that  the  estate  so  before  limited  to 
the  said  T.  Rayney  for  his  life,  should  cease  and  deter- 
mine, and  be  void,  as  if  he  had  been  dead ;  and  that 
the  said  premises  so  limited  to  the  said  Thomas  for  his 
life,  and  his  issue  male  as  aforesaid,  should  from 
thenceforth  revert  over  and  go  to  such  of  his  grand- 
children as  should  be  living,  and  to  their  heirs. 

T.  Rayney  died  without  issue,  having  suffered  a 
recovery  of  the  premises  ;  and  the  question  was,  whe- 
ther he  took  an  estate  tail,  or  an  estate  for  life. 

Lord  Keeper  Henley  said,  first,  that  the  estate  was 
a  fee  in  the  trustees,  and  not  executed  by  the  statute 
of  uses  in  any  of  the  subsequent  limitations.     But  he 
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thought  that  was  not  very  material  in  the  principal 
case,  as  by  the  will  the  trusts  were  fully  limited  and 
declared.  For  he  thought  it  very  dangerous  that  a 
different  construction  should  be  put  upon  words  of 
limitation  in  cases  of  trusts  and  legal  estates,  except 
where  the  limitations  were  imperfect,  and  something 
seemed  left  to  be  done  by  the  trustees  in  the  first 
place ;  and,  consequently,  secondarily  by  the  Court  of 
Chancery. 

The  second  question  was,  whether  the  heirs  male 
of  Thomas  Rayney  took  a  fee  as  purchasers,  or  in  tail, 
under  the  limitation  to  the  father.  He  thought  that 
,T.  Rayney  took  an  estate  tail,  from  the  apparent  intent 
of  the  testator,  who  plainly  intended  that  the  heirs 
male,  &c.  should  not  take  an  estate  in  fee,  which  they 
must,  if  they  took  as  purchasers.  He  was  consider- 
ing, he  said,  whether  he  could  not  make  this  construc- 
tion, viz.  to  Thomas  for  life,  then  to  his  heirs  male  in 
tail,  then  to  the  grandchildren.  And  if  the  limitation 
had  been,  for  default  of  such  heirs  of  the  body,  he 
might  have  considered  it  as  heirs  of  the  body  of  the 
heirs  male,  &c.  mentioned  before.  But  the  limitation 
there  was,  for  default  of  such  issue  male,  &c.  He 
thought  the  words,  and  their  heirs,  in  the  will,  were 
redundant  and  surplusage ;  and  that  Thomas  Rayney 
took  an  estate  tail ;  and  consequently  that  the  reco- 
very suffered  by  him  was  good.  And  though  it  was 
a  rule  never  to  reject  words  in  a  will,  if  they  could 
stand,  yet  he  must  do  it  in  this  case,  to  support  the 
testator's  intent. 

He  said,  that  in  the  case  of  Bagshaw  v.  Spencer, 
which  was  a  case  of  a  trust,  as  the  principal  one  was. 
Lord  Hardwicke  did  upon  that  ground,  and  the  limi- 
tation of  the  other  moiety  of  the  estate  to  the  Spencers, 
and  other  circumstances  in  the  case,  which  showed  the 
intent  of  the  testator  plain  and  clear,  construe  it  to  be 
only  an  estate  for  life  in  Bagshaw ;  contrary  to  the 
former  determinations.     He  did  it  on  the  plain  intent 
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of  the  testator,  and  in  so  doing  assumed  no  more 
power  than  every  court  of  law  had. 

27.  John  Hohiian  gave  all  his  estate  to  trustees  and  Austen  v. 
their  heirs,  to  the  uses,  trusts,  and  purposes  therein  AmVarfi. 
mentioned;  first,  to  the  intent  that  his  sisters  should  i  ^'''=">^*'i- 
receive  an  annuity  for  their  lives,  and  subject  thereto,  jervoisev. 
in  trust  for  the  plaintiff  for  life,  remainder  to  trustees  thumberian°d,' 
to  preserve  contingent  remainders,  remainder  to  the  l-^^^'  ^  ^^^^' 
heirs  of  the  body  of  the  plaintiff,  remainder  to  his  own 
right  heirs.     He  also  gave  the  residue  of  his  personal 
estate  to  trustees,  in  trust  to  buy  lands  in  fee,  v/hich 
he  directed  should  remain,  continue,  and  be,  to,  for, 
and  upon  such  and  the  like  estate  and  estates,  trusts, 
intents  and  purposes,  as  were  by  him  before  devised, 
limited,  or  declared  of  and  concerning  his  lands  and 
premises  therein-before  devised,  or  as  near  thereto  as 
might  be,  and  the  deaths  of  persons  would  admit. 

Upon  a  bill  to  have  the  residue  laid  out  according 
to  the  will,  the  question  was,  whether  the  plaintiff  was 
entitled  to  an  estate  for  life,  or  in  tail,  in  the  lands  to 
be  purchased. 

Lord  Keeper  Henley  said,  nothing  was  left  to  the 
trustees  to  be  done,  but  to  buy  the  land ;  the  testator 
had  declared  the  uses  of  the  land,  when  purchased : 
he  did  not  believe  the  testator  intended  the  trustees 
should  make  a  conveyance;  there  was  no  necessity 
for  it.  It  was  said,  if  the  words  in  the  former  limi- 
tation had  been  again  repeated,  it  would  have  been 
the  very  case  of  Papillon  v.  Voice ;  but  he  thought  infra,  §  63. 
otherwise.  There  was  a  direction  to  the  trustees  in 
that  case  to  convey,  but  there  was  no  direction  here. 
The  true  guide  was  this,  where  the  assistance  of  trus- 
tees, which  was  ultimately  the  assistance  of  the  Court 
of  Chancery,  was  prayed  in  aid,  to  complete  a  limita- 
tion, in  that  case  the  limitation  in  the  will  not  being 
complete,  it  was  a  sufficient  declaration  of  the  testa- 
tor's intention  that  the  Court  should  model  the  limita- 
tions ;  but  where  the  trusts  and  limitations  were  ex- 
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pressly  declared,  the  Court  had  no  authority  to  inter- 
fere, and  make  them  different  from  what  they  would 
be  at  law. 

Decreed  that  the  plaintiff  was  entitled  to  an  estate 
tail. 
Jj"^^^^-  28.  Sir  William  Morgan  devised  an  estate  to  trus- 

1  Bro.  Rep.  tccs,  to  raisc  money  in  aid  of  his  personal  estate,  for 
the  payment  of  his  debts ;  and  after  payment  thereof, 
then  to  stand  seised  to  the  use  of  his  son  William,  for 
and  during  the  term  of  his  natural  life,  without  im- 
peachment of  waste ;  and  from  and  after  his  decease, 
to  the  use  and  behoof  of  the  heirs  male  of  the  body  of 
his  said  son  William,  lawfully  to  be  begotten,  seve- 
rally, respectively,  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  priority  of 
birth  and  seniority  of  age ;  and  for  default  of  such 
issue,  to  any  after-born  son  he  might  have ;  with  a 
power,  while  in  possession,  of  leasing,  making  a  join- 
ture, and  raising  portions  for  young'er  children. 

The  question  was,  whether  William  the  son  took  an 
estate  in  tail  or  for  life  only. 

Lord  Thurlow  said,  he  could  not  distinguish  this 
case  from  that  of  Wright  v.  Pearson,  with  which  the 
case  of  Bagshaw  v.  Spencer  could  not  stand.  It  had 
been  contended,  that  however  it  might  be  at  law,  it 
should  be  construed  otherwise  in  equity,  for  that  the 
whole  fee  was  given  to  the  trustees,  as  it  might  be 
necessary  for  the  payment  of  the  debts ;  but  after 
payment  of  the  debts  the  testator  did  not  mean  to 
leave  any  thing  executory ;  no,  the  trustees  were  to 
stand  seised  to  the  subsequent  uses.  If  this  was  not 
a  legal  estate,  it  was  only  not  so  because  the  first  use 
might  absorb  the  whole  estate ;  then  the  only  question 
was,  whether,  under  the  cases  decided,  he  must  con- 
sider this  point  as  being  different  in  the  case  of  legal 
and  equitable  estates.  In  Garth  v.  Baldwin  the  con- 
struction restored  the  law,  that  trusts  were  to  be  con- 
sidered in  the  same  manner  as  legal  estates ;  if  that 
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were  so,  there  could  not  be  a  more  proper  case  to 
apply  the  rule  than  this,  as  there  could  be  nothing  so 
near  a  legal  estate  as  the  present :  he  thought  there- 
fore the  same  rule  of  construction  must  apply  to 
equity,  as  at  law ;  and  decreed  that  William  took  au 
estate  tail.  ■  .-  -^ 

29.  Where  the  Court  of  Chancery  is  called  upon  to 
direct  a  conveyance  to  be  made  under  a  will,  the 
construction  has  been  different;  of  which  an  account 
will  be  given  hereafter. 

30.  The  rule  in  Shelley's  case  has  been  applied  in  And  in  devises 
the  construction  of  devises  of  copyholds.     As  where  °  '^"py^" 

a  person  who  had  surrendered  a  copyhold  to  the  use 

of  his  will,  devised  it  to  B.  for  life,  and  after  his  death,  tawsey  v. 

to  the  heirs  of  his  body  begotten.     It  was  held  that  2  Roi.  Ab. 

the  word  heir  being  nomen  coUectiviim,  was  equivalent  ^^^' 

to  the  word  heirs,  in  the  plural  number,  and  so  B.  took 

a  fee  executed  ;  and  his  heir  should  have  it  by  descent, 

and  not  by  purchase.    But  Lord  C.  B.  Gilbert  has  ob-  Ten.  270. 

served  on  this  case,  that  it  must  have  been  meant  of  a  fee 

tail,  because  the  heirs  were  restrained  to  the  body  of  B. 

31.  In  ejectment.  Lord  Ch.  J.  Pratt  ruled  this  case  :  Busby  v. 
A.  surrendered  a  copyhold  estate  to    the  use  of  his  fsTr'445' 
will,  and  then  devised  it  to  B.  for  life,  and  after  his 
decease  to  the  heirs  of  his  body.     B.  died  in  the  life- 
time of  the  testator.     It  was  held  that  his  heir  could 

take  nothing ;  for  it  was  a  devise  in  tail  to  B. ;  the 
words,  heirs  of  his  body,  being  words  of  limitation. 

32.  The  rule  in  Shelley's  case  has  also  been  applied  And  in  wiiis  of 
in  the  construction  of  wills  of  terms  for  years.  There-  ""'^'°''y"** 
fore  if  a  term  be  given  to  A.  for  life,  and  afterwards  Dod  v.  Dkkin- 
to  the  heirs  of  his  body,  these  words  are  generally  S.piyS.^''' 
construed  to  be  words  of  limitation,   and  the  whole 

vests  in  the  first  taker.      But  if  there  appear  any  cir- 
cumstance or  clause  in  the  will  to  show  the  intention 
that  these  words  should  be  words  of  purchase,  and  Feame.Ex. 
not  of  limitation,  then  it  seems  the  ancestor  will  take  ^^^'  ^°"' 
for  life  only,  and  his  heir  will  take  by  purchase. 
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33.  The  rule  in  Shelley's  case  does  not  apply  to  the 
words  sons  or  children.  And  therefore  a  devise  to  A. 
for  life,  with  remainder  to  his  first  and  other  sons,  or 
to  his  sons  or  children,  gives  to  A.  only  an  estate  for 
life,  and  his  sons  or  children  will  take  by  purchase. 

34.  Thus  Lord  Hale  has  cited  a  case  stated  in 
1  Roll.  Ab.  837.  pi.  13.,  where  a  person  devised  to 
his  eldest  son  for  life,  et  non  alithr ;  and  after  his 
decease  to  the  sons  of  his  body  :  it  was  held  to  be 
an  estate  for  life  only  in  the  son.  And  the  usual 
mode  of  creating  a  strict  settlement  by  will  is,  to 
devise  to  the  eldest  son  for  life,  with  remainder  to 
his  first  and  other  sons  severally  and  successively, 
and  to  the  heirs  male  of  the  bodies  of  such  first  and 
other  sons  ;  remainder  to  the  other  sons  of  the  testa- 
tor in  the  same  manner. 

35.  A  person  devised  his  estate  to  his  son  for  life, 
and  after  his  decease  to  the  male  children  of  the  said 
son,  successively  one  after  another  as  they  were  in 
priority  of  age,  and  to  their  heirs ;  and  in  default  of 
such  male  children,  he  gave  the  same  to  the  female 
children  of  the  said  son,  and  their  heirs  ;  and  in  case 
the  said  son  should  die  without  issue,  then  he  devised 
the  premises  to  his  grandson  in  fee. 

It  was  resolved,  i.  That  the  devisee  did  not  take 
an  immediate  estate  tail  by  the  devise  to  his  male  and 
female  children;  and  ii.  That  under  the  words,  ''in 
case  the  said  son  should  die  without  issue,"  he  did 
not  take  an  estate  tail  by  implication  in  remainder, 
after  the  limitation  to  his  children. 

36.  A  will  was  made  in  these  words  :  "  My  will  is 
that  my  son  shall  have  and  enjoy  the  manor  of  B. 
only  for  his  life,  and  then  the  premises  shall  descend 
and  come  to  his  male  children,  if  he  have  any,  for 
their  natural  lives  only,  and  to  the  male  children 
descending  from  them." 

It  was  resolved  that  the  son  took  an  estate  for  life 
only. 
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37.  A  person  devised  a  house  to  his  son  for  his  Goodrigin  v. 
life,  and  after  his  death  unto  all  and  every  his  chil-  Doug.  264. 
dren  equally,  and  to  their  heirs  ;    and  in  case  he  died  7EaJt',52ir  * 
without  issue  he  gave  the  premises  to  his  daughters. 

It  was  admitted  that  the  son  took  an  estate  for  life 
only. 

38.  Where  an  estate  is  devised  to  a  person  for  life,  ortothe  word 
with  remainder  to  his  heirs,  or  to  the  heirs  of  his  body,  of  explanation. ' 
and  there  are  words  of  explanation  annexed  to  the 

word  heirs,  from  whence  it  may  be  collected  that  the 
testator  meant  to  qualify  the  meaning  of  the  word 
heirs,  and  not  to  use  it  in  a  technical  sense,  but  as  a 
description  of  the  person  or  persons  to  whom  he  in- 
tended to  give  his  estate,  after  the  death  of  the  first 
devisee ;  the  word  heirs  will  in  that  case  operate  as  a 
word  of  purchase. 

39.  A  person  devised  to  trustees,  to  the  use  of  and  Goodmie  v. 

.  .  .  Herring, 

in  trust  for  her  sister  Margaret  Davie  and  her  assigns,  1  East,  264. 
during  her  natural  life,  withoutimpeachment  of  waste, 
remainder  to  the  same  trustees  to  preserve  contingent 
remainders ;  and  from  and  after  her  decease,  then  to 
the  use  of  and  in  trust  for  the  heirs  male  of  the  body 
of  the  said  Margaret  to  be  begotten,  severally,  succes- 
sively, and  in  remainder  one  after  another  as  they  and 
any  of  them  should  be  in  seniority  of  age  and  priority 
of  birth,  the  elder  of  such  sons,  and  the  heirs  male  of 
his  body  lawfully  issuing,  being  always  preferred  and 
to  take  before  the  younger  of  such  son  and  sons,  and 
the  heirs  male  of  his  and  their  body  and  bodies ;  and 
for  want  and  in  default  of  such  issue,  then  to  the  use  of 
.  and  in  trust  for  all  and  every  the  daughter  and  daugh- 
ters of  the  body  of  the  said  Margaret  to  be  begotten, 
to  be  equally  divided  amongst  them,  if  more  than  one, 
share  and  share  alike,  to  take  as  tenants  in  common 
and  not  as  joint  tenants,  and  of  the  several  and  respec- 
tive heirs  of  the  body  and  bodies  of  such  daughter 
and   daughters;  and  in  default  of  such  issue,    re- 
mainder over. 
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Lord  Kenyon  said  he  had  not  the  smallest  doubt 
upon  the  case.  The  intention  was  most  obvious  to 
give  the  first  taker  only  an  estate  for  life  ;  but  if  that 
intention  could  not  be  carried  into  effect,  witliout 
shaking  a  positive  rule  of  law,  he  should  certainly 

Ante,  §  8.  bow  to  the  dccisions.  The  case  of  Coulson  v.  Coulson 
went   on  the  same   ground,   and   so  afterwards   did 

Infra.  Pcrriu  V.  Blake  in  the  exchequer  Chamber,  where 

the  judges  thought,  that  after  the  rule  of  law  in 
Shelley's  case  had  governed  so  many  subsequent  de- 
cisions, however  imperfect  in  itself  as  a  rule  for  con- 
struing the  intention  of  a  testator,  it  was  necessary 
to  abide  by  it.  That  rule,  however,  was  only  esta- 
blished to  the  extent  in  which  it  was  to  be  found  in 
Shelley's  case,  to  this  effect,  that  if  an  estate  of  free- 

1  Rep.  104.6.  hold  be  given  to  a  man,  and  either  mediately  or  imme- 
diately, in  any  part  of  the  same  instrument,  an  estate 
was  limited  to  the  heirs  of  his  body,  the  latter  limita- 
tion would  unite  with  the  former,  and  give  him  an 
estate  tail.  But  it  never  had  been  decided  that  those 
words  might  not  be  otherwise  explained  in  the  will 
by  the  testator  himself.  They  were  so  explained  in 
Lowe  V.  Davis.  The  estate  which  was  subject  of 
dispute  in  that  case,  came  afterwards  to  a  gentleman 
who  was  not  perfectly  satisfied  with  the  decision,  and 
would  have  canvassed  it  again.  His  doubts  were 
founded  upon  an  old  opinion  which  he  had  discovered 
of  Lord  Holt's,  that  the  words,  heirs  of  the  body, 
were  so  positive  to  give  an  estate  tail  to  the  ^  first 
taker,  that  they  could  not  be  gotten  rid  of  by  sub- 
sequent words.  That  opinion  he  had  seen,  but  it 
was    certainly   too  strait-laced   a   construction,   and 

Ante,  c.  13,  iiobody  had  ever  doubted  but  that  the  case  of  Lowe  v. 
Davis  was  rightly  decided.  That  case  however,  if 
it  wanted    confirmation,    had   been   fortified  by  the 

Idem, §41.  subscqueiit  determination  in  Doe  v.  Laming;  the 
Court  there  clearly  thought  that  the  subsequent 
words,  as  well  females  as  males,  sho\ved  that  the 
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testator  meant  the  words,  heirs  of  the  body,  &c.  to 
be  words  of  description  of  the  persons  whom  he  in- 
tended should  next  take,  and  not  to  be  words  of  limi- 
tation ;  and  therefore  in  this  case  Margaret  took  only 
an  estate  for  life. 

Mr.  Justice  Lawrence  said,  the  question  was, 
whether  the  words,  heirs  male  of  the  body  of  Mar- 
garet, were  descriptive  of  the  persons  whom  the 
testatrix  afterwards  called  son  or  sons  ;  for  of  the 
intention  there  could  be  no  doubt.  She  first  gave 
Margaret  an  express  estate  for  life,  without  impeach- 
ment of  waste,  then  to  trustees  to  preserve  contin- 
gent remainders,  then,  after  Margaret's  decease,  to 
the  heirs  male  of  her  body  to  be  begotten,  severally, 
successively,  and  in  remainder  one  after  another,  &c. 
All  this  was  unnecessary  if  the  testatrix  meant  to  give 
Margaret  an  estate  tail  ;  but  then  she  went  on, — **  the 
elder  of  such  sons  and  the  heirs  male  of  his  body  to  be 
preferred  before  the  younger  of  such  son  and  sons ; " 
evidently  meaning  the  same  persons  whom  she  had 
before  described  as  heirs  male  of  the  body  of  Mar- 
garet :  therefore  this  fell  directly  within  the  case  of 
Lowe  V.  Davis,  and  was  the  same  as  if  the  testatrix 
had  said,  by  heirs  male  of  the  body  I  mean  the  eldest 
son  and  other  son  and  sons  of  Margaret ;  and  if  she 
had  said  so  in  as  many  words,  it  could  not  be  ques- 
tioned, but  that  the  former  words  must  have  had  that 
construction  put  upon  them :  now  the  words  made 
use  of  were  in  effect  the  same.  Then  the  testatrix 
proceeded  to  give  an  estate  to  the  daughters  of  Mar- 
garet in  the  same  manner ;  that  also  showed  that  by 
the  words  such  son  and  sons,  she  meant  the  same 
persons  whom  she  had  before  described  as  the  heirs 
male  of  Margaret;  for  she  first  provided  for  the  sons, 
and  then  for  the  daughters  of  the  first  taker.  It  was 
no  answer  to  say  that  by  this  construction,  if  the 
eldest  son  of  Margaret  had  died  in  the  lifetime  of  the 
testatrix,  leaving    a  son,   the   devise    would    have 
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lapsed,  and  the  grandson  been  disinherited ;  for  if  the 
obvious  meaning  of  the  will  was  that  Margaret  should 
only  take  for  life,  they  could  not  enlarge  that  estate, 
in  order  to  prevent  a  possible  inconvenience.  * 

Printed  cases,        Judgment  was  given  that  Margaret  took  only  an 
^^^^"  estate  for  life.     And  upon  a  writ  of  error  from  this 

judgment  of  the  House  of  Lords,  the  following  ques- 
tion was  put  to  the  Judges :  What  estate  Margaret 
Davie  took?  The  Lord  Ch.  B.  delivered  their  unani- 
mous opinion,  that  Margaret  Davie  took  an  estate 
for  life.     Whereupon  the  judgment  was  affirmed. 

40.  In  a  subsequent  case,  which  is  nearly  similar 
to  the  last  one,  the  Court  of  Common  Pleas  did  not 
think  it  could  restrain  the  legal  effect  of  the  words 
heirs  of  the  body,  so  as  to  convert  them  into  words 
of  purchase. 
Poole  V.  41.  Lands  were  devised  to  trustees  and  their  heirs, 

PuL  620.  '  to  the  use  of  them  and  their  heirs,  in  trust  for  the 
use  and  benefit  of  the  testator's  first  son  during  his 
life,  and  also  upon  trust  to  preserve  the  contingent 
remainders  from  being  defeated  or  destroyed;  and 
after  his  decease  to  the  several  heirs  male  of  such 
first  son  lawfully  issuing,  so  as  the  elder  of  such  sons 
and  the  heirs  male  of  his  body  should  always  be  pre- 
ferred and  take  before  the  younger,  and  the  heirs 
male  of  his  body ;  and  for  want  of  such  issue,  in 
trust  for  his  second,  third,  fourth,  and  all  and  every 
other  son  and  sons,  for  their  respective*  lives,  with 
remainders  as  before ;  and  for  want  of  such  issue  in 
trust  for  his  first  daughter,  and  every  other  his 
daughter  and  daughters,  for  their  several  and  respec- 
tive lives  ;  and  also  upon  trust  to  preserve  the  contin- 
gent remainders  from  being  defeated  and  destroyed; 
and  from  and  after  their  several  deceases,  in  trust 
for  the  several  heirs  male  of  their  several  and  respec- 
tive bodies  lawfully  issuing,  so  as  the  elder  of  such 
daughters  and  the  several  heirs  male  of  her  body 
should  always   be  preferred  and    take   before   the 
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yoiing-er  of  the  same  daug'hters,  and  the  heirs  male  of 
her  and  their  bodies  :  with  power  to  the  persons  who 
should  be  entitled  to  the  possession  of  his  said  estates 
to  settle  jointures. 

The  testator  died  leaving  a  son,  and  the  question 
upon  a  case  sent  out  of  Chancery  to  the  Court  of 
C.  B.,  was,  what  estate  that  son  took  under  the  will. 

The  Judges  of  the  Court  of  Common  Pleas  certified 
to  the  Lord  Chancellor,  that  if  the  devises  contained 
in  the  will,  to  the  children  of  the  testator  and  their 
issue,  had  been  devises  of  legal  estates,  the  only  son 
of  the  testator  would  have  taken  an  estate  in  tail 
male ;  there  not  appearing  upon  the  whole  will  to- 
gether sufficient  indication  of  the  testator's  inten- 
tion to  restrain  the  legal  eftect  of  the  words,  heirs  male 
of  the  body,  and  to  convert  them  into  words  of  pur- 
chase. 

42.  Where  words  of  limitation  are  superadded  to  ortotheword 
the  word  heir,  in  the  singular  number,  from  which  it  wor'cis^o'fiimi- 
appears  to  have  been  the  intention  of  the  testator  to  """"• 
denote,  by  the  word  heir,  a  new  stock  and  root  jof  in- 
heritance, it  will  be  construed  a  word  of  purchase; 

and  the  first  devisee  will  only  take  an  estate  for  life. 

43.  F.  Archer  devised  lands  to  Robert  Archer  the  Archer's  case, 
father,  for  his  life,   and  afterwards  to  the  next  heir        ^* 
male  of  Robert,  and  the  heirs  male  of  the  body  of 

such  next  heir  male.  It  was  agreed  by  Anderson, 
Walmsley  and  the  rest  of  the  Court,  that  Robert  had 
but  an  estate  for  life;  because  he  had  an  express 
estate  for  life  devised  to  him,  and  the  remainder  was 
limited  to  the  next  heir  male  of  Robert,  in  the  singular 
number. 

44.  A  man  devised  land  to  Rose  his  daughter  for  ciarke  v.  Day, 
life,  and  if  she  married  after  his  decease,   and  had 

issue  of  her  body,  then  he  willed  that  her  heir  after 
his  daughter's  death  should  have  the  land,  and  to  the 
heirs  of  their  bodies  begotten. 

It  appears  by  the  various  reports  of  this  case  which 

Y  2 
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are  stated  in  8  Viner's  Ab.  213.  pi.  4.,  that  the  Judges 
Poole V.  Poole,  wci'e  mucli  divided.  Moor  says,  it  was  adjudged  that 
s^Bcs.  &p.  i^ose  had  only  an  estate  for  life,  and  the  inheritance  in 
Amb.459.        i^QY  heir  by  purchase,  resting  in  abeyance  all  her  life, 

and  settling  in  the  instant  of  her  death. 
Or  to  heirs  45.  Mr.  Fcamc  has  observ^ed,  that  there  may  pos- 

ilmitinga''par.    sibly  be  souic  cascs  where  the  superadded  words  of 
ticuiar  kind  of    jin^itatiou  may  be  admitted  to  control  the  preceding 


estate. 


cont.Rem.  words  hcirs,  heirs  male,  &c.,  though  in  the  plural 
number,  when  such  superadded  words  limit  an  estate 
to  such  heirs,  heirs  male,  8cc.  of  a  different  nature 
from  that  which  the  ancestor  would  take,  if  the  pre- 
ceding words  heirs,  heirs  male,  &c.  in  those  cases, 
were  taken  as  words  of  limitation.     As  in  the  case 

1  Rep.  95.  h.  put  by  Anderson,  of  a  limitation  to  the  use  of  a  man 
for  life,  and  after  his  decease,  to  the  use  of  his  heirs, 
and  the  heirs  female  of  their  bodies.  Here  the  first 
word  heirs  would  have  given  a  fee  to  the  ancestor,  if 
taken  as  a  word  of  limitation ;  whereas  the  subse- 
quent words,  and  the  heirs  female  of  their  bodies, 
grafted  on  the  word  heirs,  could  give  only  an  estate 
tail  female  to  the  heirs.  In  such  cases  the  general 
effect  of  the  first  words,  heirs  of  the  body,  &c.  seemed 
to  be  altered,  abridged,  and  qualified  by  such  subse- 
quent express  words  of  limitation,  annexed  to  them, 
as  could  not  possibly  be  satisfied  by  considering  the 
first  words  as  words  of  limitation.  But  he  observes, 
we  must  take  care  to  confine  this  observation  to  those 
cases  where  the  ingrafted  words  describe  an  estate 
descendible  in  a  different  course,  and  to  difierent 
persons,  as  special  heirs,  from  what  the  first  would 
carry  the  estate  to;  viz.  to  males  instead  of  females, 
,  Or  vice  versa;  for  where  the  first  words  give  an  estate 

tail  general,  and  the  words  ingrafted  thereon  are 
words  serving  to  limit  the  fee,  it  seems,  by  the  general 
and  better  opinion,  that  the  annexed  words  of  limita- 
tion  are  not  to  be  attended  to ;  as  in  the  cases  of 

Ante,  §  17.      Gooddght  V.  Pullyn,  and  those  of  Wright  v.  Pearson, 
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and  Kino-  v.  Biirchell,  where  the  ins^rafted  words  limit-  r>oev.iroit. 

O  '-'  monger, 

ed  the  whole  fee.  That  there  does  not  appear  to  be  ante,c.  lo. 
the  same  inconsistency  in  construing  the  first  words, 
which  describe  lieirs  special  to  be  words  of  limitation, 
where  the  superadded  words  extend  to  heirs  special ; 
as  there  is  where  the  first  words,  and  those  ingrafted 
on  them,  distinguish  two  different  incompatible  courses 
of  descent,  and  would  not  carry  the  estate  to  the  same 
persons.  In  the  latter  case  it  is  absolutely  impossible, 
by  any  implied  qualification,  to  reconcile  the  super- 
added words  to  those  preceding  them,  so  as  to  satisfy 
both,  by  construing  the  first  as  words  of  limitation ; 
whereas  in  the  former  case,  the  superadded  words  are 
not  contrary  to,  or  incompatible  with  the  preceding, 
but  in  their  general  sense  include  them ;  and  there  is 
no  improbability  in  the  supposition,  that  they  were 
used  by  the  testator  in  the  same  qualified  sense  as  the 
preceding ;  and  then  both  may  be  satisfied,  by  taking 
the  first  as  words  of  limitation. 

46.  Where  the  remainder  is  given  to  the  heir  of  the  ortotheheie 
first  devisee,  for  the  life  only  of  such  heir,  the  first 
devisee  will  take  no  more  than  an  estate  for  life. 

47.  Francis  Harvey  devised  in  these  words,— "  I  white  v. 

■'  *  Collins,  Com. 

give  to  my  son,  Frank  Mildmay,  my  farm  called  East  R.  289. 
House  Farm,  &c.,  to  enjoy  the  rents  and  profits  thereof 
during  the  term  of  his  natural  life,  with  power  to  make 
a  jointure  of  all  or  part,  if  he  should  marry;  and  after 
his  death  and  jointure,  if  any  be  made,  to  the  heir 
male  of  his  body  lawfully  begotten,  during  the  term 
of  his  natural  life ;  and  for  want  of  such  heir  male,  I 
give  the  said  farm  to  my  son  Carew  Mildmay,  &c." 

It  was  agreed  that  the  limitation  to  F.  M.  to  enjoy 
and  take  the  profits  during  his  life,  and  after  his 
decease  to  the  heirs  male  of  his  body,  would  make  an 
estate  tail.  So  if  it  had  been  to  the  heir  male  of  his 
body  in  the  singular  number,  where  nothing-  appeared 
which  explained  the  intent  to  the  contrary :  but  here 
the  intention   appeared  to   be   that  such   heir  male 
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should  have  the  land  only  for  life,  which  showed  that 
the  testator  did  not  intend  that  those  words  should 
be  taken  as  words  of  limitation ;  and  nothing  appeared 
in  the  nature  of  the  expression  which  imported  that 
they  should  be  taken  so.  Heir  male,  or  next  heir 
male,  were  words  of  purchase  ;  and  in  this  case,  where 
the  devise  was  to  F.  M.,  and  after  his  decease  to  the 
heir  male  of  his  body,  during  his  life;  the  express 
limitation  during  his  life,  showed  that  he  intended  his 
son  should  have  it  in  remainder  for  his  life  only ;  and 
when  he  devised  it  over,  for  want  of  such  heir  male, 
to  C.  M.,  this  did  not  import  that  C.  M.  should  not 
have  it  till  T.  M.  died  without  heirs  male  generally, 
but  for  want  of  such  heir  male,  who  was  to  have  it 
for  life. 
Or  to  issue,  48.  Where  an  estate  is  devised  to  a  person  for  life, 

with  words  of  .      -,         ,      i  •      •  *.       'ii  j        n*       'x    j.* 

limitation.        rcmaHider  to  his  issue,*  with  words  oi  limitation  super- 
§^28.^^'^'^^*   added,  the  word  issue  will  in  that  case  be  considered 

a  word  of  purchase. 
Loddihgtonv  49.  Sir  Michael  Armyn  devised  certain  lands  to 
Rjym.'203."  Evcrs  Amiyu  for  life,  and  in  case  he  should  have  any 
issue  male,  then  to  such  issue  male,  and  his  heirs  for 
ever ;  and  if  he  should  die  Avithout  issue  male,  then 
he  devised  over. 

It  was  agreed  by  all  the  Judges  of  the  Court  of 
K.  B.,  that  Evers  Armyn  had  but  an  estate  for  life, 
and  that  the  issue  male  of  Evers  Armyn,  if  there  had 
been  any,  would  have  taken  a  fee  by  purchase.  For, 
first,  they  held  that  though  the  word  issue  was  some- 
times construed  as  heirs,  and  as  a  word  of  limitation, 
yet  in  a  devise  it  might  be  a  word  of  purchase  as  well 
as  of  limitation  :  when  it  was  taken  as  a  word  of  limi- 
tation, it  was   collective,   and   signified   all  the   de- 

*  It  does  not  appear  to  have  ever  been  decided  that  a  devise  of  a 
legal  estate  to  A.  for  life,  remainder  to  his  issue,  created  an  estate  tail ', 
but  in  the  case  of  Glonorchy  v.  Bosville,  which  will  be  stated  hereafter, 
Lord  Talbot  was  clearly  of  opinion  that  these  words  would  create  an 
estate  tail. 
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scendants  in  all  generations ;  but  when  it  was  taken 
as  a  word  of  purchase,  it  might  denote  a  particular 
person,  and  be  designatio  'persona'.  The  second  ques- 
tion then  would  be,  whether  the  intention  of  the  tes- 
tator appeared,  that  the  word  issue  should  be  desig- 
natio personce,  or  whether  he  designed  it  to  be  a  word 
of  limitation ;  and  they  held  that  the  testator  designed  Boothbyv. 
it  to  be  a  description  of  the  person,  because  he  added  Tk?5°"c.  2 
a  further  limitation  to  the  issue,  viz.  and  to  the  heirs 
of  such  issue  for  ever. 

50.  A  will  was  made  in  these  words, — "  To  the  in-  Backhouse  v. 
tent  that  all  my  lands  should  remain  in  my  name  and  JJ^Mod  isi 
blood,  I  devise  to  J.  S.,  my  near  kinsman,  such  and 

such  lands,  &c.,  to  have  and  to  hold  for  the  term  of 
his  natural  life  only,  without  impeachment  of  waste  ; 
then  to  the  issue  male  of  his  body  lawfully  to  be  be- 
gotten, if  God  shall  bless  him  with  such  issue ;  re- 
mainder to  the  heirs  male  of  the  body  of  that  issue."  >£._£E.iii 
Lord  Ch.  J.  Parker  delivered  the  opinion  of  the  "^^ 

whole  Court,  that  the  devisee  was  made  tenant  for 
life,  remainder  to  the  issue  in  tail.  The  words  of  the 
will,  he  said,  were  so  express  to  this  purpose,  that 
neither  any  words  that  could  have  been  used,  nor  any 
arguments,  could  make  it  plainer ;  this  he  said  was  vide  Sparrow 
both  the  obvious  and  the  legal  sense  of  the  words,  and  Ante,''c?i2. 
what  they  would  have  imported  in  a  conveyance. 

51.  J.  Newson  devised  a  moiety  of  certain  lands.  Doe  v.coiiins, 
after  the  death  of  his  wife,  to  his  daughter   Susan,  ^i^"'"^'^^^. 
during  the  term  of  her  natural  life,  and   after  her 
decease,  to  the  issue  of  her  body  lawfully  begotten, 

and  their  heirs  for  ever.    Susan  had  one  daughter  born 
before  the  v/ill  was  made,  and  two  born  after. 

Lord  Kenyon  said,  that  in  a  will,  issue  was  either  a 
word  of  purchase,  or  of  limitation,  as  would  best 
answer  the  intention  of  the  devisor  :  though  in  the 
case  of  a  deed,  issue  was  universally  taken  as  a  word 
of  purchase.  Therefore,  without  disputing  any  of 
the  former  cases,  but,  on  the  contrary,  in  confirmation 
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of  them  all,  and  relying  upon  tliem  for  the  foundation 
of  this  judgment,-  namely,  that  the  intention  of  the 
devisor  must  prevail,  he  was  of  opinion  that  the  de- 
visor, in  this  case,  used  issue  as  a  word  of  purchase, 
and  consequently  that  Susan  took  only  an  estate  for 
life,  and  her  children  took  an  estate  in  fee  simple. 
Judgment  was  given  accordingly. 
^e^r'Semre'-      ^2.  It  has  becu  statcd  in  Chap.  XII.,  that  where  a 
quire  a  diffe-     testator  appears  to  have  had  a  particular  intent,  and 

rent  construe.  ^  ^  ^ 

tion.  also  a  general  intent,  both  of  which  cannot,  by  any 

mode  of  construction,  be  carried  into  effect ;  the  courts 
will  construe  the  will  in  such  a  manner  as  to  effectuate 
the  general  intent,  though  by  that  means  the  particular 
intent  be  defeated. 
Mdfin'  ^^'  ^  person  devised  lands  to  A.  for  his  natural 

1  Vent.  •225.     Jjfe  and  after  his  decease  he  g-ave  the  same  to  the  issue 

232. 2.  Lev.  afi.  °  . 

2P. Wms.472.  of  liis  body  lawfully  begotten,  on  a  second  wife;  and 
for  want  of  such  issue,  to  B.  and  his  heirs  for  ever. 
Provided  that  A.  might  make  a  jointure  of  all  such 
premises  to  such  second  wife. 

Lord  Hale  was  of  opinion  that  this  was  an  estate 
tail  in  A. ;  and  though  the  three  other  Judges  of  the 
Court  of  K.  B.  were  of  a  contrary  opinion,  yet  upon 
error  brought  in  the  Exchequer  Chamber,  the  judg- 
ment was  reversed,  and  Lord  Hale's  opinion  esta- 
blished. 

«'"'Jn  54.  John  Blunt  devised   an  estate  to  his  cousin 

Biircneli, 

1  Eden,  424.  Johu  Harris,  to  hold  the  same  during  the  term  of  his 
natural  life,  and  from  and  immediately  after  the  de- 
termination of  that  estate,  he  gave  the  same  to  the 
issue  male  of  John  Harris,  lawfully  begotten,  and  to 
his  and  their  heirs,  share  and  share  alike;  and  for  want 
of  such  issue,  then  he  gave  the  same  to  the  issue 
female  of  John  Harris,  lawfully  begotten,  to  her  and 
their  heirs,  share  and  share  alike,  if  more  than  one, 
and  for  want  of  such  issue,  then  he  gave  the  same 
unto  his  cousin  William  King,  his  heirs  and  assigns 
for  ever,  with  a  condition  that  if  the  said  John  Harris, 
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or  his  issue,  should  at  any  time  thereafter  alienate, 
mortgage,  or  incumber,  or  otherwise  defeat  the  be- 
quests thereby  made,  that  then  he  the  said  John  Har- 
ris, and  all  and  every  other  persons  so  alienating,  mort- 
gaging, or  defeating  the  same  bequests,  should  pay 
2000/.  to  the  person  or  persons,  or  their  heirs,  who 
ought  next  to  take  by  virtue  of  the  limitations  therein 
before  given. 

Lord  Keeper  Henley  said — "  The  first  aro-ument  was  ""J' 

that  issue  tecanically  is  a  word  of  purchase,  and  words  ""■' 

3f  limitation  being  added,  the  devise  was  to  the  issue 
3f  John  Harris,  after  his  death,  in  fee ;  and  it  was  com** « 
pared,  among  other  cases,  to  Luddington  v.  Kyme, 
^alk.  224.  But  the  true  answer  to  that  is,  i.  That 
;here  is  no  technical  word  in  a  will ;  if  the  testator  s 
ntent  be  plain,  the  Court  will  modify  and  effectuate 
lis  expressions,  ii.  That  the  case  has  no  resemblance 
0  Luddington  v.  Kyme,  because  there  the  remainder 
,vas  expressly  contingent;—"  to  A.  for  life,  and  in 
jase  he  have  any  issue  male,  to  such  issue  male  and 
lis  heirs  for  ever ;  and  if  he  die  without  issue  male, 
hen  to  B.  and  his  heirs  for  ever."  There  the  context 
lecessarily  supplies,  "  without  (having)  issue  male." 
bid  to  make  issue  a  word  of  purchase  in  that  will,  the 
^ourt  held  that  issue  was  to  be  taken  there  as  nomen 
higulare,  because  the  inheritance  v/as  annexed  to  the 
^^ord  issue.  Here  it  is  expressly  used  in  the  plural 
umber,  to  his  issue  and  their  heirs ;  so  that  if  he  in- 
snded  the  issue  to  take  as  purchasers,  he  intended 
hem  to  take  as  joint-tenants  ;  and  if  John  Harris  had 
sn  sons,  and  the  youngest  survived,  the  nine  elder 
nd  their  issue  should  be  disinherited,  which  is  an  '' 
itent  too  absurd  to  be  supposed. 

"  It  is  manifest  to  me  that  the  testator  intended  the 
^ord  issue  as  a  word  of  limitation;  because  he  in- 
ended  that  William  King  should  take  the  estate  for-'i*' 
^ant  of  issue  male  of  John  Harris,  whenever  that  de^-^^" 
lult  of  issue  happened ;  and  there  is  not  a  colour  toio'^ 
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say  in  grammatical,  critical,  or  liberal  construction, 
that  there  is  any  period  in  which  that  want  of  issue  is 
restrained ;  and  here  is  a  plain  limitation  of  the  whole 
fee  in  particular  estates  and  remainders. 

'*  But  then  it  is  said,  here  are  words  of  limitation 
superadded  to  the  word  issue,  and  if  issue  is  taken  as  a 
word  of  limitation,  the  words,  and  their  heirs,  are  nu- 
gatory.    It  is  true  that  the  best  construction  of  deeds 
and  wills  is  to  give  every  word  an  effect,  if  it  can 
receive  it  consistently  with  other  parts  of  the  deed  or 
Ante,  §  50.       will ;  and  therefore,  in  the  case  of  Backhouse  v.  Wells, 
where  the  devise  was  to  B.  for  his  life  only,  and  from 
and  after  his  decease,  then  to  the  issue  male  of  his 
body  lawfully  to  be  begotten,  if  God  shall  bless  him 
with  any,  and  to  the  heirs  male  of  the  body  of  such 
issue,  and  for  default  of  such  issue  remainders  over. 
There  was  the  negative  vi^ord  only,  and  issue  was  col- 
located so  as  to  import  nomen  singular e ;  and  the  Court 
was  at  liberty  to  take  it  as  a  limitation  to  the  first  and 
every  other  son  of  such  issue.  But  in  the  case  of  Shaw 
Ante,  c.  12.      y.  Weigh,  wlicrc  issue  was  used  in  the  plural  number ; 
Ante,  §  19.       i^^  Legate  and  Sewell,  where  heirs  was  used  in  the 
plural  number ;  and  in  both  cases  words  of  limitation 
superadded ;  the  Courts  were  of  opinion  that  the  first 
limitation  carried  an  estate  tail;  and  yet  the  latter 
words  of  limitation  were,  by  that  construction,  ren- 
dered of  no  effect.     And  there  is  not  a  case  in  the 
books  where  issue  or  heirs  have  been  used  in  the 
plural  number,  and  words  of  limitation  added,  that 
they  have  been  taken  as  words  of  purchase ;  but,  on 
the  contrary,  heir  in  the  singular  number  has,  and  issue 
may,  from  the  context,  be  construed  words  of  limita- 
tion.    But,  in  the  present  case,  I   think  the  proviso 
conditional  is  a  plain  declaration  of  the  testator  him- 
self that  he  had  given  John  Harris  an  estate  tail,  and 
that  he  intended  to  restrain  him  from  a  legal  dominion 
over  it.     "  If  the  said  John  Harris  or  his  issue,  or  any 
or  either  of  them  shall,  at  any  time  hereafter,  alienate, 
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mortgage,  or  incumber,  or  otherwise  commit  any  act 
or  deed  whatsoever,  whereby  to  alter,  charge,  or  de- 
feat the  limitations,  then  and  in  such  case,  &c.  Now 
how  could  John  Harris  charge  or  incumber  the  limita- 
tions subsequent,  if  the  testator  had  given  him  only 
an  estate  for  life. 

"  Wright  V.  Pearson,  Trin.  1758,  determined  by  me  Ante, §26. 
was,  in  my  opinion,  a  much  stronger  case  than  the 
present ;  for  there,  after  a  limitation  for  life,  the  next 
limitation  was  to  support  contingent  remainders ;  and 
that  too  was  the  case  of  a  trust,  and  I  was  strongly 
pressed  with  the  authority  of  Bagshaw  v.  Spencer.  I 
was,  after  the  best  consideration  I  could  give  of  it, 
and  after  ransacking  all  the  precedents,  of  opinion  that 
it  was  the  limitation  of  an  estate  tail.  I  have  reviewed 
my  notes,  and  find  it  v/as  argued  and  treated  in  every 
respect  like  the  present  case.  There  was,  as  I  re- 
member, an  appeal  to  the  House  of  Lords,  which  was 
deserted,  and  therefore  the  acquiescence  of  the  bar  in 
that  judgment  is  what  makes  it,  after  mature  consi- 
deration, a  considerable  authority  with  me,  though  it 
was  a  judgment  of  my  own.  I  am  therefore  of  opinion, 
for  the  reasons  mentioned,  and  upon  the  athorities  cited, 
that  John  Harris  took  under  this  will  an  estate  tail." 

55.  Daniel  Dodson  devised  in  these  words:  I  give  Roe  v. 
unto  my  nephew  George  Grew  all,  &c.  to  hold  for  and  wS  272. 
during  the  term  of  his  natural  life,  and  from  and  after  2Wi1s.r.322. 
his  decease,  to  the  use  of  the  issue  male  of  his  body 
lawfully  begotten,  and  the  heirs  male  of  the  body  of 
such  issue  male  ;  and  for  want  of  such  issue  male,  he 
gave  the  premises  to  his  nephew  George  Dodson,  his 
heirs  and  assigns  for  ever.    George  Grew  had  no  child 
when  the  will  was  made.    He  entered  on  the  premises 
upon  the  death  of  the  testator,  suffered  a  recovery, 
and  died  without  issue  male.     And  the  question  was, 
whether  he  took  an  estate  tail,  or  for  life  only,  under 
the  will. 

Lord  Ch.  J.  Wilmot  said,  that  though  the  testator 


532  Title  XXXVIII.     Devise.      Ch.  xiv.  §  55. 

certainly  intended,  in  the  first  instance,  to  give  George 
Grew  only  an  estate  for  life,  yet  if  he  as  certainly  in- 
tended that  all  his  sons  should  take  in  succession  one 
after  another  (and  they  could  not  take  in  that  manner 
but  by  lodging  an  estate  tail  in  George  Grew),  then  it 
came  to  this  case — here  were  two  things  intended, 
one  an  estate  for  life  to  G.  Grew,  another  an  estate  in 
succession  to  all  his  sons  in  tail  male,  ad  injinitum. 
Could  they  both  take  place  ?  If  they  could,  they 
ought ;  if  they  could  not,  then  balance  the  two  inten- 
tions against  one  another,  and  see  which  was  the 
weightiest  and  most  comprehensive,  and  give  that 
effect.  Courts  substitute  themselves  in  the  place  of  a 
testator,  and  suppose  the  question  to  have  been  asked 
him, — you  have  willed  two  things  v/hich  cannot  both 
be  obeyed  exactly,  according  to  your  will ;  and  there- 
fore one  must  yield  to  the  other.  What  must  have 
been  the  answer — I  wish  to  be  obliged  in  the  princi- 
pal, capital,  and  most  material  destination  I  have 
made,  and  to  reject  the  secondary  and  subordinate  one. 

There  were  three  points  to  be  considered,  i.  If  he 
intended  a  successive  inheritance  to  all  the  issue  male 
of  G.  Grew  ad  Injimtum.  u.  Whether  that  intention 
CQuld  take  place  if  G.  Grew  had  only  an  estate  for 
life.  And  in.  If  it  could  not,  then  which  of  the  two 
intentions  must  govern  the  construction.  That  is,  if 
the  words  for  fife  must  give  place  ;  or  the  words  ex- 
pressing an  intention  of  giving  a  successive  inheritance 
to  the  issue  male  of  G.  Grew. 

As  to  the  first  point  the  will  was  clear ;  the  remain- 
der to  Dodson  was  not  to  take  place  while  any  issue 
male  of  G ,  Grew  existed ;  a  general  failure  of  that  line 
was  to  open  the  succession  to  Dodson ;  and  therefore 
a  construction  to  let  him  in  sooner,  would  directly 
encounter  the  manifest  intention  of  the  testator;  who 
was  making  each  of  his  nephews  the  distinct  root  of 
succession  to  particular  parts  of  his  estate. 

It  was  objected  that  the  word  issue  was  only  de- 
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scriptive  of  an  individual,  and  the  words,  of  the  body 
of  such  issue  male,  was  in  the  singular  number.  Issue, 
in  its  natural  or  ordinary  signification,  meant  all ;  it 
might  be  restrained.  If  first,  next,  or  any  other 
similar  words  had  been  used,  he  might  have  confined 
its  general  meaning;  but  as  it  stood  in  the  will,  it 
comprehended  all.  The  word  body  in  the  singular 
number  was  not  meant  to  point  out  one  individual, 
viz.  the  first  issue,  and  to  exclude  all  the  rest ;  but  to 
limit  the  operation  of  the  devise  to  one  at  a  time,  in  a 
course  of  succession,  and  to  exclude  the  issue  from 
taking  all  together;  which  might  have  been  more 
doubtful,  if  the  word  had  been  in  the  plural  number, 
bodies ;  but  without  express  words,  the  Court  would 
not  make  an  exposition  productive  of  such  absurd 
consequences.  If  only  one  son,  it  must  be  the  first; 
the  existence  of  a  son  for  a  moment  determined  the 
limitation ;  and  if  ten  more  sons  had  been  born  after, 
they  could  not  take;  but  the  remainder  limited  to 
G.  Dodson  was  to  fall  into  possession,  in  direct  oppo- 
sition to  the  will,  which  said  it  should  take  place  for 
want  of  siicli  issue  male  ;  such ; — what  ?  issue  male  of 
the  body  of  G.  Grew;  comprising  and  embracing 
every  branch  arising  from  him ;  not  one,  but  all  the 
male  line  derived  from  him. 

It  was  also  objected  that  issue  was  more  properly 
a  word  of  purchase.  It  was  used  in  the  statute  De 
doiiis  without  an  idea  of  purchase  annexed  to  it,  and 
it  acts  in  a  double  capacity,  as  will  best  answer  the 
intention :  and  though  it  was  substituted  in  the  place 
of  the  w^ord  heirs,  which  was  scratched  out,  and  it 
was  fairly  argued  that  he  might  intend  it  as  a  word  of 
purchase,  yet  it  did  not  carry  the  argument  a  jot  fur- 
ther than  the  words  for  life  did ;  for  if  they  took  by 
purchase,  they  must  all  take  as  joint  tenants  for  life, 
and  tenants  in  common  of  the  inheritance  :  Could  that  Tit.  i8.  c  i. 
be  his  intention  ?  For  if  he  had  ten  sons,  and  nine  left 
issue,  the  tenth  must  have  the  whole  estate  by  sur- 
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vivorship ;  and  when  all  were  dead,  then  the  estate 
must  break  into  ten  parts,  and  there  could  be  no  cross 
remainders ;  so  that  when  there  was  a  failure  of  issue 
of  one  son,  that  part  must  go  over  to  Dodson,  when 
no  part  was  intended  to  go  to  him  whilst  there  was 
any  issue  male  of  the  body  of  G.  Grew.  He  intended 
all  to  take,  but  in  course  of  succession,  ii.  Could  this 
intention  take  place  if  G.  Grew  took  only  an  estate  for 
life ;  it  might,  by  construing  the  word  issue  to  mean  first 
and  every  other  son  in  succession ;  suppose  he  had  said 
I  mean  by  issue,  first  and  every  other  son,  it  must  have 
been  so  expounded,  because  words  were  only  pictures 
of  ideas  upon  paper ;  and  therefore  if  he  put  a  meaning 
on  the  word  himself,  it  must  be  understood  as  he 
meant  it.  But  he  had  not  said  so,  and  therefore  he 
left  the  word  to  act  in  its  own  natural  character ;  and 
in  that  case  it  would  not  endure  to  be  expounded, 
first  and  every  other  son  in  succession ;  for,  e.v  vi  ter^ 
mini,  it  meant  all,  and  had  not  an  eye  of  successive 
priority  in  it;  and  there  was  no  case  where  it  was 
ever  construed  to  mean,  first  and  every  other  son  in 
succession ;  and  to  create  a  series  of  contingent  re- 
mainders, one  after  another,  which  it  must  do,  or  the 
principal  intention  of  the  testator  be  disappointed. 
And  when  it  is  descriptive  of  the  estate,  and  operates 
as  a  word  of  limitation,  and  gives  an  estate  tail,  it  is 
not  the  word,  but  the  law,  which  regulates  the  descent 
to  all  the  sons  successively,  upon  its  own  favourable 
principles  of  primogeniture. 

It  had  been  argued  that  if  we  could  collect  from  the 
will  that  he  meant  first  and  every  other  son  in  succes- 
sion, why  not  construe  it  so,  and  thereby  complete 
every  part  of  the  intention?  Because  it  would  be 
doing  violence  to  the  word  issue,  and  forcing  it  out  of 
its  knov/n  established  sense,  when  the  meaning  of  the 
testator  might  be  as  eflectualiy  complied  with,  by 
giving  it  one  of  its  natural  energies  as  a  word  of  limi^ 
tationj  and  though  the  intention  collected  from  the 
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will  was  to  govern  the  construction,  yet  there  must  be 
ivords  used  which  were  fit  and  proper  for  that  pur- 
pose. It  would  confound  the  use  of  all  language,  and 
introduce  the  greatest  barbarity  and  confusion,  to 
iiake  words  stand  for  ideas,  in  opposition  to  the  sense 
ivhich  usage  had  put  upon  them ;  and  as  a  word  of 
imitation,  it  did  not  defeat  the  estate  for  life;  for, 
►vithout  fine  or  recovery,  which  was  not  to  be  pre- 
sumed, an  estate  tail  was  only  an  estate  for  life. 

As  to  whether  the  words,  heirs  male  of  the  body  of 
^.,  operating  as  words  of  purchase,  would  have  the 
;ame  efi"ect,  and  take  in  all  the  issue  male  of  A.,  as 
^fiectually  as  if  they  operated  as  words  of  limitation, 
le  admitted,  upon  the  authority  of  Co.  Lit.  26.  b.  and 
he  case  of  Southcot  v.  Stowell,  1  Mod.  226.  237.  and 
Freeman's  Reports  216.  225.  that  when  an  estate  once  vide  ante, 
^ests  in  an  heir  male  of  the  body  of  A.  by  purchase,  ^'''  ^^"  ^^' 
my  other  heir  male  of  the  body  of  A.  may  take  by 
lescent :  and  the  reason  seemed  to  be  because  it  is 
masi  an  estate  tail  from  A.,  and  the  will  of  the  donor 
^•ave  it  a  descendible  quality,  after  it  was  once  vested, 
Ls  to  all  the  lineal  male  descendants  from  A.  as  well 
Ls  to  all  the  lineal  male  descendants  of  the  first  pur- 
;haser.  But  still  it  would  not  have  the  same  conse- 
quence as  if  they  acted  as  words  of  limitation ;  for 
uppose  A.  had  a  son  who  died  in  his  father's  lifetime, 
eaving  daughters,  and  A.  had  other  sons,  they  could 
lever  take  at  all,  for  the  second  brother  could  not 
ake  because  he  was  not  complete  heir :  whereas  if  it 
vas  an  estate  tail,  it  would  descend  upon  the  second 
on,  and  take  in  all  the  descendants ;  and  it  was  im- 
)ossible  to  make  it  equivalent  to  a  limitation  to  the 
irst  and  every  other  son,  without  violating  and  con- 
bunding  the  legal  operation  of  words,  and  producing 
consequences  not  warranted  by  the  will;  for  upon  a 
imitation  to  the  first  and  every  other  son,  the  remain- 
lers  would  vest  the  instant  the  sons  were  born,  and 
vhen  a  son  was  of  age,  he  might,  by  a  fine,  bar  all  his 
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issue.  But  where  the  limitation  was  to  the  heir  male 
of  the  body  of  A.,  no  estate  vested  till  A.  died  :  and  if 
there  were  no  trustees  to  preserve,  &c.,  A.  might  bar 
the  remainders,  at  any  time  after  the  sons  were  born, 
as  well  as  before.  And  a  fine  levied  by  his  eldest  son 
Tit.  35.  c.  9.  ^ould  not  bar  his  issue,  if  he  died  before  the  father ; 
because  the  issue  would  take  by  purchase,  and  not 
from  his  father. 

III.  Which  intention  ought  to  take  place.  If  the 
testator  had  put  the  issue  and  remainder-men  into  the 
power  of  G.  Grew,  it  was  not  to  be  presumed  he  would 
defeat  them.  If  he  had  given  contingent  remainders 
to  the  issue,  and  they  were  to  take  by  purchase,  he 
might  defeat  the  issue  before  they  were  born.  If  estate 
tail,  a  chance.  If  confined  to  one  issue  only,  the  rest 
had  no  chance;  better  to  have  a  chance  of  something; 
the  remainder  was  of  no  estimation  after  estate  tail, 
vested  or  contingent,  quacunqiie  via.  But  suppose  the 
question  asked, — "  You  meant  a  strict  settlement,  with 
trustees  to  preserve  contingent  remainders,  but  the 
words  will  not  warrant  the  expounding  the  will  in 
that  manner.  G.  Grew  must  either  take  an  estate  tail, 
which  will  let  in  all  his  issue  male,  but  with  a  power 
of  defeating  them  and  George  Dodson,  or  an  estate  for 
life,  which  will  let  in  G.  Dodson  in  exclusion  of  the 
sons  of  G.  Grew  ?"  His  answer  must  have  been ;  I  do 
not  intend  G.  Dodson  any  thing,  while  there  is  issue 
male  of  G.  Grew.  It  was  certainly  the  intention  of 
the  testator  that  G.  Grew's  sons  should  take  in  suc- 
cession, which  they  could  not  do,  if  he  was  only  te- 
nant for  life ;  he  therefore  took  an  estate  tail. 

The  other   Judges  concurred,   and  judgment  was 
given  accordingly. 
jessonv.  56.  A  will  was  made  in  these  words. — To  William 

Wright 

Biigh'sRep.     one  of  the  sons  of  my  sister  Ann  Wright,  to  hold  for 

v.Tp.L        ^^"'^  during  the  term  of  his  natural  life,  he  keeping  the 

same  in  tenantable  repair,    and   from  and   after  his 

decease  to  the  heirs  of  the  body  of  the  said  William 
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lawfully  issuing,  in  such  shares  and  proportions  as  the 
said  William  in  and  by  any  deed  or  writing,  deeds  or 
writings,  or  in  and  by  his  last  will  and  testament  in 
writing,  to  be  by  him  duly  executed  in  the  presence 
of  three  or  more  credible  witnesses,  shall  give,  direct, 
or  appoint.  And  for  want  of  such  gift,  &c.  then  to  the 
heirs  of  the  body  of  the  said  William  lawfully  issuing, 
share  and  share  alike,  as  tenants  in  common,  and  if 
but  one  child,  the  whole  to  such  only  child,  and  for 
want  of  such  issue  to  my  right  heirs  for  ever.  The 
Court  of  King's  Bench  held  that  William  Wright 
took  only  an  estate  for  life,  and  his  children  only 
estates  for  life;  but  upon  a  writ  of  error,  this  judg- 
ment was  reversed  by  the  House  of  Lords,  who  held 
that  William  Wright  took  an  estate  tail,  upon  the  ge- 
neral intent. 

57.  The  Court  of  Chancery  has  deviated  from  the  orwherean 
rule  in  Shelley's  case,  where  a  testator  has  created  an  J^creaS  ^^ 
executory  trust,  by  directing  a  conveyance  to  be 

made,  and  the  court  has  been  called  upon  to  give 
directions  respecting  such  conveyance ;  and  has  so 
far  departed  from  that  which  would  be  the  legal  opera- 
tion of  the  words  limiting  the  trust,  if  reduced  to  a 
common  law  conveyance,  as  to  construe  the  words 
heirs  of  the  body,  although  preceded  by  a  limitation 
for  life,  as  words  of  purchase,  and  not  of  limitation. 
But  this  has  been  done  only  in  cases  wherein  it  ap- 
peared from  some  clause  or  circumstance  essentially  " 
repugnant  to  the  nature  of  an  estate  tail,  that  the 
devisor  could  only  intend  to  give  the  first  devisee  an  Stamford  v. 

J  '^  Hobart, 

estate  for  life ;  and  that  he  used  the  words  heirs  of  sBro.  Pari. 

Ca.  31. 

the  body,  for  the  purpose  of  describing  the  persons  to 
whom  he  meant  to  give  the  estate,  after  the  death  of 
the  first  devisee. 

58.  The  Countess  of  Sheppy  devised  her  real  and  J;^°"='f|'- 
personal  estate  to  trustees  and  their  heirs,  for  payment  2  Vern.  526,' 
of  debts  and  legacies ;  and  afterwards  to  settle  the 
remainder,  and  what  should  remain  unsold,  a  moiety 

VOL.  vr.  z 
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to  her  son  Henry  and  the  heirs  of  his  body  by  a 
second  wife,  and  in  default  of  such  issue  to  her  son 
Francis  and  the  heirs  of  his  body  :  the  other  moiety 
to  her  son  Francis  and  the  heirs  of  his  body,  with 
remainders  over :  taking  special  care  in  such  settle- 
ment, that  it  should  never  be  in  the  power  of  either 
of  her  said  sons  to  dock  the  entails  of  [either  of  the 
said  moieties  given  to  them  as  aforesaid,  during  their 
or  either  of  their  life  or  lives. 

The  question  was,  whether  Francis  and  Henry  were 
entitled  to  have  an  estate  tail  conveyed  to  them,  or 
only  an  estate  for  life. 

Lord  Cowper  decreed  that  the  sons  must  be  made 
only  tenants  for  life,  and  should  not  have  an  estate 
tail  conveyed  to  them,  but  their  estate  for  life  should 
be  without  impeachment  of  waste ;  because  here  an 
estate  was  not  executed,  but  only  executory  ;  and 
therefore  the  intent  and  meanino-  of  the  testatrix  was 
to  be  pursued :  she  had  declared  her  mind  to  be  that 
her  sons  should  not  have  it  in  their  power  to  bar  their 
children,  which  they  would  have  if  an  estate  tail  was 
to  be  conveyed  to  them ;  and  took  it  to  be  as  strong 
Tit.  32.  c.  22.  in  the  case  of  an  executory  devise  for  the  benefit  of 
the  issue,  as  if  the  like  provision  had  been  contained 
in  marriage  articles. 
PapiUonv.  59.  In  a  case  which  has  been  already  stated,  the 

irnKs.  ^^^  ^^  10,000/.,  was  devised  to  trustees,  to  be  laid 
out  in  a  purchase  of  lands,  to  be  settled  in  the  same 
manner  as  certain  lands  which  the  testator  devised  by 
the  same  will ;  that  is  to  say,  to  B.  for  life,  without 
impeachment  of  waste,  and  from  and  after  the  deter- 
mination of  that  estate,  to  trustees  and  their  heirs 
during  the  life  of  B.  to  preserve  contingent  remain- 
ders, remainder  to  the  heirs  of  the  body  of  B.  with 
remainder  over,  with  a  power  to  B.  to  settle  a 
jointure. 

Lord  King  held,  that  as  to  the  lands  devised,  B. 
took  an  estate  tail,  it  being  within  the  rule  in  Shelley's 
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case ;  but  as  to  the  other  pomt,  he  declared  the  Court 
had  a  power  over  the  money  directed  by  the  will  to 
be  invested  in  land.  That  the  diversity  was  where 
the  will  passed  a  legal  estate,  and  where  it  was  only 
excutory,  and  the  party  must  go  to  the  Court  of 
Chancery  in  order  to  have  the  benefit  of  the  will : 
that  in  the  latter  case  the  intention  should  take  place, 
and  not  the  rules  of  law ;  so  that  as  to  the  lands  to 
be  purchased,  they  should  not  be  limited  to  B.  for 
life,  with  power,  &c.  remainder  to  the  heirs  of  his 
body,  but  to  B.  for  life,  with  power,  &c.  remainder  to 
trustees  during  his  life,  to  preserve  contingent  remain- 
ders, remainder  to  his  first  and  every  other  son  in 
tail  male,  remainder  over. 

60.    Joseph    Ashton   by   his   will   gave    1200/.    in  Ashtonv. 
money,  and  6000/.  South  Sea  annuities,  in  trust,  as  Coikct.'jur. 
soon  as  conveniently  might  be  after  his  death,  to  sell  ^°^"  ^'  ^^'^' 
the  same ;  and  lay  out  the  money  in  a  purchase  of 
lands  of  inheritance,  to  be  conveyed  to  G.  I.  Ashton 
for  life,  and  after  his  death,  to  the  issue  of  his  body, 
lavv'fully  begotten,   and  for  want  of  such  issue  to  H. 
Ashton  in  fee.     G.  I.  Ashton  brought  his  bill  for  the 
performance  of  this  trust ;  and  at  the  hearing  of  the 
cause,   one  question  was,  what  estate   the   plaintiff 
ought  to  take  in  the  lands  to  be  purchased,  whether 
for  life  only,  or  in  tail ;  it  being  insisted  on  his  part, 
that  had  this  been  a  devise  of  the  lands,  he  would 
clearly  have  been  tenant  in  tail,  and  the  trust  ought 
to  receive  the  same  construction. 

Sir  Joseph  Jekyll  held,  that  he  ought  to  be  made 
tenant  for  life  only  of  the  lands  to  be  purchased  : 
and  decreed  that  they  should  be  conveyed  to  the 
plaintiff  for  life,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  his  first  and 
other  sons  in  tail  general,  with  remainder  to  his 
daughters  in  tail,  as  tenants  in  common,  and  not  as 
joint- tenants,  with  cross  remainders  between  them, 
with  remainder  in  fee  to  H.  Ashton. 

z  2 
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61.  Sir  T.  Pershall  devised  all  his  real  estate  to 
trustees,  upon  trust  to  convey  the  same  to  the  use  of 
his  niece  Arabella  (who  afterwards  became  Lady 
Glenorchy)  for  life,  without  impeachment  of  waste, 
remainder  after  her  death  to  her  husband  for  life, 
remainder  to  the  issue  of  her  body,  with  several  re- 
mainders over. 

This  case  first  came  on  before  Lord  King,  who 
took  time  to  advise,  and  to  have  the  opinion  of  the 
Judges.  It  afterwards  came  on  before  Lord  Talbot, 
who  after  long  argument  and  deliberate  consideration, 
held  that  Lady  Glenorchy  was  entitled  only  to  an 
estate  for  life,  with  remainder  to  her  husband  for  life, 
remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  her  first  and  other  sons  in  tail,  and 
decreed  a  settlement  accordingly. 

62.  A.  Meure  devised  all  his  lands  to  trustees  and 
their  heirs,  in  trust  to  sell  the  same,  and  with  the 
money  arising  by  the  sale  to  purchase  other  freehold 
lands,  or  long  annuities  or  stock ;  and  then  in  trust 
to  permit  the  plaintiff  and  his  assigns  to  receive  the 
interest  and  profits  thereof  during  his  life,  and  after 
his  decease  then  in  trust  for  the  use  of  the  issue  of 
the  body  of  the  plaintiff  lawfully  begotten ;  and  in 
default  of  such  issue,  the  testator  devised  the  princi- 
pal and  interest,  arising  by  sale  of  his  said  estate,  to 
another. 

Sir  Joseph  Jekyll  said,  the  principal  question  was, 
whether  an  estate  tail  was  to  be  limited  to  the  plain- 
tiff or  an  estate  for  life  only.  He  observed  that  the 
case  of  Glenorchy  v.  Bosville  was  in  point ;  and  he 
should  decree  accordingly. 

63.  Sir  T.  Sandys  by  his  will  directed  his  trustees 
to  convey  a  full  fourth  part  of  all  his  freehold  lands 
to  the  use  of  his  daughter  Priscilla,  for  and  during  the 
term  of  her  natural  life,  and  so  as  she  alone,  or  such 
persons  as  she  should  appoint,  should  take  and  re- 
ceive the  rents  and  profits  thereof;  and  so  as  her 
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husband  should  not  intermeddle  therewith ;  and  from 
and  after  her  decease,  in  trust  for  the  heirs  of  the  body 
of  the  said  Priscilla  for  ever.  The  principal  question 
was,  whether  this  was  a  trust  executed  or  executory; 
for  if  executed,  Priscilla  was  then  tenant  in  tail,  and 
her  husband  intitled  to  be  tenant  by  the  curtesy ;  the 
contrary,  if  executory  only. 

Lord  Hardwicke  said,  the  question  was,  how  this 
trust  ought  to  be  carried  into  execution,  and  in  what 
manner  the  trustees  ought  to  convey.  Priscilla  her- 
self was  dead,  and  yet  it  must  be  considered  what 
kind  of  estate  the  trustees  ought  to  have  conveyed  to 
her,  if  she  had  been  living.  First,  whether  to  Pris- 
cilla in  tail,  or  to  her  for  life  only.  If  the  conveying 
an  estate  tail  would  have  answered  the  purpose  of 
the  testator  in  his  will,  then  this  case  need  not  have 
been  varied  from  former  cases.  But  he  was  of  opinion, 
the  conveying  an  estate  tail  here  would  have  defeated 
the  intention  of  the  testator.  To  be  sure  where  an 
estate  had  been  granted  or  given  by  will  to  A.  for 
life,  and  to  the  heirs  of  the  body  of  A.,  such  a  devise 
had  been  by  the  common  law  united  so  in  the  first 
person,  as  to  convey  to  him  an  estate  tail :  the  same 
construction  too  had  prevailed  with  respect  to  trust 
estates ;  but  in  the  present  case  there  were  all  sorts 
of  trusts,  as  to  mortgage,  sell,  &c.  But  the  latter  part 
of  the  trust  was  merely  executory,  to  be  carried  into 
execution  after  the  performance  of  the  antecedent 
trusts ;  the  whole  direction  therefore  fell  on  the  Court, 
and  they  were  to  direct  how  the  parties  were  to  con- 
vey. That  the  Court  had  taken  much  greater  liber- 
ties in  the  construction  of  executory  trusts,  than 
where  the  trusts  where  actually  executed.  Decreed, 
that  the  estate  should  be  conveyed  to  Richard  Sandys, 
the  eldest  son  of  Priscilla,  and  the  heirs  of  his  body, 
remainder  to  the  second  son  and  the  heirs  of  his  body. 

64.  In  the  case  of  Austin  v.  Taylor,  Lord  Keeper  Ante,  ^  27. 
Henley  observed,  it  had  been  said  to  be  a  general  ^  E'^^"'^^"^- 
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rule,  ill  the  case  of  an  executory  trust,  that  where  an 
estate  for  life  was  given,  with  a  limitation  to  the  heirs 
of  the  body,  the  Court  of  Chancery  would  take  those 
words  to  be  words  of  purchase,  and  direct  a  convey- 
ance of  the  estate  accordingly.  The  word  executory 
trust  seemed  to  him  to  have  no  fixed  signification. 
Lord  King,  in  the  case  of  Papillon  v.  Voyce,  had  de- 
scribed an  executory  trust  to  be,  where  the  party 
must  come  to  the  Court  of  Chancery  to  have  the 
benefit  of  the  will.  But  that  was  the  case  of  every 
trust;  and  he  was  very  clear  that  the  Court  of  Chan- 
cery could  not  make  a  different  construction  on  the 
limitation  of  a  trust,  than  courts  of  law  could  make  on 
a  limitation  in  a  will ;  for  in  both  cases  the  intention 
should  take  place ;  and  it  would  be  most  dangerous  to 
say,  that  the  Court  of  Chancery  and  a  court  of  law, 
could  be  warranted  in  raising  different  interests  from 
the  same  words.  Yet  he  was  of  opinion,  that  the  de- 
terminations on  those  cases  which  were  called  cases 
of  executory  trusts,  particularly  the  case  of  Papillon 
V.  Voyce,  were  sound  determinations.  He  then  states 
the  case  of  Papillon  v.  Voyce,  and  cites  those  of 
Leonard  v.  Earl  of  Sussex,  and  Brampton  v.  Kynaston, 
at  the  Rolls,  1728.  The  result  therefore  seemed  to 
be,  that  the  rule,  with  respect  to  trusts  declared,  and 
legal  limitations,  was  the  same.  But  in  cases  of  im- 
perfect trusts,  left  to  be  modelled  by  the  trustees, 
and,  where  according  to  Lord  Talbot's  observation  in 
Glenorchy  v.  Bosville,  something  is  left  by  the  creator 
of  the  trust  to  be  done ;  the  trusts  ought  to  be  exe- 
cuted in  a  more  careful  manner,  or  in  other  words,  the 
creator  meant  they  should,  and  for  that  purpose  had 
referred  it  to  his  trustees.  The  true  criterion  was 
this ;  wherever  the  assistance  of  the  trustees,  which 
was  ultimately  the  assistance  of  the  Court,  was  neces- 
sary to  complete  a  limitation  ;  in  that  case,  the  limita- 
tion in  the  will  not  being  complete,  that  was  sufficient 
evidence  of  the  testator's  intention,  that  the  Court 
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should  model  the  limitations.  But  where  the  trusts 
and  intentions  were  already  expressly  declared,  the 
Court  had  no  authority  to  interfere,  and  make  them 
different  from  what  they  would  be  at  law. 

G5.  T.  White  gave  all  his  personal  estate  to  trustees,  whUev. 
upon  trust  to  lay  out  the  same  in  land,  to  be  settled  Amb?67o. 
and  assured  as  counsel  should  advise,  unto  and  upon  2  Eden,  366. 
the  said  trustees  and  their  heirs,  upon  trust  to  and 
for  the  use  of  the  plaintiff,  and  the  heirs  male  of  his 
body,  to  take  in  succession  and  priority  of  birth  ;  and 
for  default  of  such  issue  male,  then  upon  further  trust, 
and  to  and  for  the  use  of  his  niece  Ann  Robertson,  in 
the  same  manner.  And  after  deducting  the  costs  and 
expenses  of  the  trust,  he  orders  his  trustees  to  pay  the 
remainder  of  the  interest,  dividends,  and  profits,  until 
the  purchase  or  purchases  should  be  made,  to  the 
plaintiff  and  Ann  Robertson  respectively,  and  unto 
their  respective  sons  and  issue  male,  who  should  be 
respectively  entitled  to  the  rents  of  the  freehold  es- 
tates when  purchased,  by  virtue  of  the  limitations 
aforesaid. 

Upon  a  bill  for  the  performance  of  the  trusts,  the 
question  was,  whether  the  lands  to  be  purchased 
should  be  settled  on  the  plaintiff  as  tenant  in  tail ;  or 
in  strict  settlement  upon  him  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male. 

Lord  Northington  directed  the  settlement  to  be 
made  on  the  plaintiff  for  life,  with  limitations  to  his 
first  and  other  sons  in  tail  male.  The  cause  was  re- 
heard before  Lord  Camden,  who  was  clearly  of  opinion 
to  affirm  the  decree ;  and  took  a  distinction  between 
the  case  where  a  testator  has  given  complete  directions 
for  settling  his  estate,  with  perfect  limitations  ;  and 
where  his  directions  were  incomplete,  or  rather  mi- 
nutes or  instructions,  and  could  not  be  performed  in 
the  words  of  the  will.  In  the  former  case,  the  legal 
expression  should  have  the  legal  effect,  though  per- 
haps contrary  to  the  intention,  as  in  Garth  v.  Baldwin.  Ante. 
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In  the  latter  case,  the  Court  would  consider  the  in- 
tention, and  direct  the  conveyance  according  to  it. 
Here  the  intention  was  very  plain ;  he  directed  the 
settlement  to  be  made  by  advice  of  counsel,  and  in 
succession  and  priority :  he  meant  something  different 
from  an  estate  tail,  when  he  wanted  the  assistance  of 
counsel.  And  though  the  words  in  succession  and 
priority  might  have  effect,  in  case  the  plaintiff  took  an 
estate  tail,  yet  they  were  meant  to  give  an  interest  to 
the  sons,  after  the  death  of  the  plaintiff;  the  latter 
clause  put  it  out  of  doubt,  he  there  explained  his 
meaning  by  making  use  of  the  words  sons  and  issue. 

QQ.  Where  the  estate  given  to  the  ancestor  is  merely 
an  equitable  or  trust  estate,  and  that  devised  to  his 
heirs,  or  to  the  heirs  of  his  body,  carries  the  legal 
estate,  these  two  estates  will  not  unite  into  an  estate 
of  inheritance  in  the  ancestor,  as  they  would  have 
done  if  both  had  been  of  the  same  quality ;  that  is, 
both  legal,  or  both  equitable. 

67.  Mrs.  Ellis  devised  her  estates  to  trustees  and 
their  heirs,  upon  trust  to  pay  debts  and  legacies  ;  and 
to  pay  the  residue  to  the  proper  hands  of  her  daughter 
Cecil  Fiennes,  who  was  a  married  woman,  for  and 
during  the  term  of  her  natural  life ;  and  from  and 
after  her  decease,  the  said  trustees  should  stand  and 
be  seised  of  and  in  all  the  said  manors,  &c.  to  the  use 
and  behoof  of  the  heirs  of  the  body  of  her  said  daugh- 
ter Cecil  Fiennes,  severally  and  successively,  as  they 
should  happen  to  be  in  priority  of  birth  and  seniority 
of  age,  and  to  the  heirs  of  their  several  and  respective 
bodies  in  tail  general. 

The  question  was,  whether  Cecil  Fiennes  had  an 
estate  tail,  or  only  an  estate  for  life. 

Lord  King  was  of  opinion,  that  by  the  words  of  the 
will,  the  use  was  executed  in  the  trustees  and  their 
heirs  during  the  life  of  Cecil  Fiennes ;  and  that  she 
had  only  a  trust  in  the  surplus  of  the  rents  and  profits. 
But  by  the  subsequent  words,  viz   th^it  the  trustees 
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should  stand  seised  to  the  use  of  the  heirs  of  the  body 
of  Cecil  Fiennes,  &c.  the  use  was  executed  in  the 
persons  entitled  to  take  by  virtue  thereof;  and  there-^ 
fore  there  being  only  a  trust  estate  in  the  ancestor, 
and  an  use  executed  in  the  heirs  of  her  body,  those 
different  interests  could  not  unite,  so  as  to  create  an 
estate  tail  by  operation  of  law  in  the  ancestor.  Upon 
an  appeal  to  the  House  of  Lords,  the  decree  was 
affirmed. 

Q^.  Lands  were  devised  to  trustees,  upon  trust  that  shapUndv. 
they  should  every  year,  after  deducting  rates,  taxes,  r?75.'  ^  ^'°' 
kc.  pay  such  clear  sum  as  should  remain  to  A.  B. 
during  his  natural  life,  and  after  his  decease  to  the  use 
and  behoof  of  the  heirs  male  of  the  body  of  the  said 
A.  B.  lawfully  begotten,  as  they  should  be  in  pri- 
ority of  birth;  and  in  default  of  such  issue,  remainder 
over. 

Lord  Thurlow  was  of  opinion,  that  A.  B.  took  only  Tit.  i2.c.  i. 
an  equitable  estate ;  and  the  subsequent  estate  being 
executed,  created  a  legal  remainder  in   tail,   which 
could  not  unite  ;  and  therefore  A.  B.  was  only  tenant, 
for  life. 

69.  A  person  devised  to  trustees  and  their  heirs,  Silvester  y. 
upon  trust  to  take  and  receive  the  rents,  issues,  and  2Tem'R.  444. 
profits  thereof,  and  to  apply  the  same  for  the  subsis- 
tence and  maintenance  of  his  son  during  his  life ;  and 
immediately  from  and  after  the  decease  of  his  son,  the 
testator  gave  and  devised  the  said  premises  unto  the 

heirs  of  the  body  of  his  said  son. 

It  was  held,  that  as  the  estate  devised  to  the  son 
for  his  life  was  merely  an  equitable  one,  and  the 
remainder  to  the  heirs  of  the  body  of  his  son  was  a 
legal  one,  the  son  took  only  an  estate  for  his  life. 

70.  Thus  stood  the  doctrine  respecting  the  appli-  caseofPenin 
cation  of  the  rule  in  Shelley's  case,  in  the  construction  Ju^voit'L-Ja 
of  wills ;  when  the  case  of  Perrin  v.  Blake  arose  upon 

a  devise  made  in  the  following  words—''  And  should 
my  wife  be  ensient  with  child  at  any  time  hereafter, 
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and  it  be  a  female,  I  give  and  bequeath  unto  her 
the  sum  of  2000/.  current  money  of  this  island,  and 
to  be  paid  her  when  she  attains  the  age  of  twenty- 
one  years,  or  day  of  marriage,  which  shall  first  hap- 
pen; and  to  be  generally  educated  and  maintained 
out  of  my  estate,  till  her  portion  becomes  payable, 
without  any  deduction  of  the  same  or  any  part  thereof. 
And,  if  it  be  a  male,  I  give  and  bequeath  my  estate 
both  real  and  personal,  equally  to  be  divided  between 
the  said  infant  and  my  son  John  Williams,  when  the 
said  infant  shall  attain  the  age  of  twenty-one.  Iteniy 
and  it  is  my  intent  and  meaning,  that  none  of  my  chil- 
dren should  sell  and  dispose  of  my  estate  for  longer 
time  than  his  life:  and  to  that  intent  I  give,  devise, 
and  bequeath,  all  the  rest  and  residue  of  my  estate 
to  my  son  John  Williams,  and  the  said  infant,  for  and 
during  the  term  of  their  7iatural  lives,  the  7'emainder  to  my 
brother-in-law  Isaac  Gale  and  his  heirs,  for  and  during 
the  fiatural  lives  of  my  said  sons  John  Williams  and  the 
said  infant ;  the  remainder  to  the  heirs  of  the  bodies  of  my 
said  sons  John  Williams  and  the  said  infant,  lawfully  be- 
gotten, or  to  be  begotten;  the  remainder  to  my  daughters, 
for  and  during  the  term  of  their  natural  lives,  equally 
to  be  divided  between  them ;  the  remainder  to  my 
said  brother-in-law,  Isaac  Gale  and  his  heirs,  during 
the  natural  lives  of  my  said  daughters  respectively ; 
the  remainder  to  the  heirs  of  the  bodies  of  my  said 
daughters,  equally  to  be  divided  between  them." 

The  testator  died,  leaving  the  said  John  Williams 
his  only  son  and  heir,  and  three  daughters.  The 
testator's  wife  was  not  ensient  at  his  death ;  and  Isaac 
Gale,  the  devisee  in  trust  in  the  will,  died  before  the 
testator. 

This  case  was  argued  in  the  Court  of  King's  Bench 
,  in  Easter  Term  9  Geo.  III.  and  in  the  Trinity  Term 

following;  and  in  Hilary  Term  10  Geo.  III.  the  judges 
delivered  their  opinions  seriatim. 

Mr.  Justice  Willes  said  there  were  two  questions^ 


Title  XXXVIII.     Devise.     Ch.  xiv.  §  70.  347 

I.  What  appeared  to  be  the  intention  of  the  testator? 

II.  Was  that  agreeable  to  the  rules  of  law?  The  in- 
tention was  apparent  from  the  introductory  clause 
which  governed  the  whole  will.  The  devise  to  Isaac 
Gale  was  a  further  proof  of  the  intent.  From  every 
part  of  the  will  it  appeared  that  Gale  was  meant  as  a 
trustee  to  preserve  contingent  remainders.  After  the 
devise  to  Gale,  he  gives  it  to  the  heirs  of  the  body  of 
his  son.  If  he  could  give  an  estate  for  life  to  one,  and 
the  inheritance  to  the  heirs  of  the  body  of  the  first 
devisee,  and  if  his  intention  appeared  to  be  so,  he 
should  think  that  that  intention  must  control  the  legal 
sense  of  the  words,  heirs  of  the  body.  The  rule  con- 
tended for,  which  was  in  Shelley's  case,  was  pro- 
nounced by  Lord  Coke  upon  a  deed,  and  in  argument; 
and  though  he  should  be  for  adhering  to  it  in  every 
case  literally  within  it,  yet  it  must  not  be  extended  an 
inch.  The  maxim  itself  grew  with  feudal  policy,  and 
the  reasons  of  it  were  antiquated.  The  logicians  say, 
cessante  causa  cessat  effectiis,  and  surely  the  lawyer  may 
say — I  will  confine  an  old  rule  within  its  exact  bounds, 
and  extend  it  as  little  as  possible.  Having  then  stated 
many  of  the  preceding  cases,  he  concluded  that  the 
intention  of  the  testator  must  prevail,  which  being  to 
give  an  estate  for  life  only  to  John  Williams,  in  his 
opinion  he  took  such  an  estate  only. 

Mr.  Justice  Aston  said  they  were  now  examining 
a  testator's  will,  and  deciding  upon  the  devises  in  that 
will.  The  first  and  fundamental  rule  of  law  in  point 
was,  that  the  intention  of  the  testator  was  to  be  col- 
lected and  allowed,  though  not  expressed  in  any  legal 
language.  The  intention  was  clearly  to  give  an  estate 
for  life,  and  where  the  intention  is  clear  it  should 
govern.  But  it  was  objected,  first,  that  in  Shelley's 
case,  it  is  laid  down — That  if  the  ancestor  takes  for 
life,  and  in  the  same  instrument  an  inheritance  be 
limited  to  the  heirs  of  his  body,  the  first  takes  the 
estate  tail.     Secondly,  That  the  testator  had  made 


348  Title  XXXVIII.     Devise.     Ch.  xiv.  §  70. 

such  a  devise  in  the  very  words  in  this  case;  that  no 
words  of  limitation  were  superadded  to  the  words  de- 
vising the  inheritance.  That  the  devise  was  of  a  legal 
estate,  not  of  a  trust,  and  therefore  that  the  legal  sense 
of  the  words  would  supervene  the  intention,  however 
plainly  expressed.  As  to  the  first,  he  admitted  the 
rule  in  Shelley's  case  to  be  law,  but  he  denied  the 
consequence,  that  it  was  an  invariable  rule  to  be  ap- 
plied on  every  devise.  It  was  an  old  rule  of  feudal 
policy,  the  reason  of  which  was  long  since  antiquated, 
and  therefore  it  must  not  be  extended  one  jot. 

The  word  heirs  was  a  term  of  art;  it  was  necessary 
to  be  used  in  a  deed,  but  not  in  a  will.  So  in  the  case 
of  estates  tail;  in  a  deed  they  must  be  created  by 
using  words  of  procreation,  as,  heirs  of  the  body. 
But  proH,  semini,  issue  or  children  would  do  in  a  will ; 
from  whence  it  followed  that  a  testator  need  not  use 
terms  of  art.  The  argument  now  was,  since  he  had 
used  them,  they  must  have  their  due  influence.  But 
it  was  no  conclusive  argument;  when  the  law  per- 
mitted an  intention  to  be  freely  communicated,  no 
reason  could  be  given  why  terms  of  art  should  not 
be  got  over.  Sir  Joseph  Jekyll,  in  Papillon  v.  Voyce 
said,  the  intention,  if  lawful,  shall  govern.  Lord  Talbot 
observed  in  Glenorchy  v.  Bosville, — The  rule  of  law 
is  not  so  strict  as  to  control  the  intent.  In  Sayer  v. 
Masterman,  Lord  Commissioner  Willes  observed,  that 
the  intention  should  always  govern ;  and  that  case  was 
determined  on  the  non-appearance  of  intent.  Lord 
Keeper  Henley  concurred  in  this  opinion,  observing 
that  such  was  not  an  arbitrary  opinion,  but  consonant 
to  justice  and  reason  ;  that  if  the  intent  appeared,  the 
testator  need  not  be  tied  down  to  legal  construction. 
As  to  superadded  words  of  limitation,  upon  the  words 
devising  the  inheritance,  whether  singular  or  plural, 
they  were  immaterial,  the  true  ground  of  inquiry 
being  the  intention. 

The  next  argument  was,  that  it  was  not  a  trust,  but 
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a  legal  devise.  He  saw  no  grounds  for  the  distinction 
between  trusts  and  legal  estates,  nor  did  he  think  it 
established.  It  was  laid  down  in  several  cases,  that 
courts  of  law  must  decide  upon  intent,  as  well  as 
courts  of  equity.  Courts  of  equity  had  frequently 
upon  trusts,  decreed  estates  tail,  and  this  upon  a  very 
substantial  ground,  because  the  intent  of  the  parties 
had  not  been  sufficiently  explained  to  contravene  the 
legal  operation  of  the  words. 

Lastly,  the  words  restraining  in  the  introductory 
clause  signified  nothing ;  the  whole  clause  was  expla- 
natory of  intention,  which  was  consistent  with  the 
devises  in  the  other  parts  of  the  will.  And  to  show 
this,  the  case  of  Leonard  v.  The  Earl  of  Sussex  was 
a  respectable  authority :  there  an  estate  tail  was  ac- 
tually devised,  and  the  restrictive  clause,  that  the  son 
should  not  alien,  was  holden  only  as  explanatory.  So 
in  the  present  case,  the  clause  restraining  the  power 
of  alienation  in  the  first  place,  could  not  in  strict  lan- 
guage be  called  a  restraint  on  the  tenant  in  tail ;  and 
as  it  was  in  a  will,  it  must  be  expounded"  only  as  indi- 
cating the  intention  :  and  therefore  upon  the  whole  of 
the  case  he  thought  that  the  son  John  Williams  took 
only  an  estate  for  life. 

Mr.  Justice  Yates  said,  he  allowed  that  upon  the 
construction  of  a  will  free  scope  was  to  be  given  to 
the  intention;  it  was  to  be  collected  from  various 
parts,  and  the  whole  scheme  and  design  were  to 
indicate  the  intention :  but  the  intention  must  be 
manifestly  clear,  and  likewise  fully  consistent  with 
every  rule  of  law.  There  were  cases  to  be  met  with, 
even  of  trusts,  wliere  the  testator  had  holden  forth 
strong  marks  of  his  intention,  and  yet  because  the 
legal  words  which  he  had  used  bore  in  legal  language 
a  contrary  import,  the  intention  gave  way  to  the 
superior  influence  of  law.  After  you  have  fixed  the 
intention,  it  then  becomes  a  question  whether  such 
intention  can  be  executed,  consistently  with  the  es- 
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tablished  rules  of  law ;  if  it  cannot,  we  had  better  ad- 
here to  the  law,  and  let  a  thousand  testators'  wills  be 
overthrown.  In  considering  the  question,  it  was  ne- 
cessary to  fix  the  point.  This  was  a  devise  of  a  real 
estate  to  John  Williams,  &c.  here  was  no  trust  execu- 
tory, no  future  conveyance  to  be  made,  every  thing 
depended  on  the  limitations  in  the  will  itself.  It  was 
an  axiom  in  our  law,  that  wills  were  to  be  construed 
according  to  the  intention.  This  axiom  was  used  at 
the  bar  in  the  fullest  sense,  and  it  was  said,  that  the 
intention  of  the  testator,  if  legal,  should  be  carried 
into  execution,  and  allowed,  in  whatsoever  words  he 
should  have  explained  such  intention.  But  he  could 
not  accede  to  so  unbounded  a  position  :  he  agreed 
that  in  the  case  of  an  executory  trust  it  was  so;  and 
this  out  of  humanity  to  the  ignorance  of  a  testator, 
because  in  this  case  no  rule  of  law  would  be  violated : 
but  in  the  case  of  a  legal  devise  he  conceived  the  al- 
lowing so  much  favour  would  overthrow  the  esta- 
blished law,  and  endanger  property  considerably. 

In  giving  his  sentiments  upon  this  question,  he 
should  endeavour  to  maintain  two  propositions  :  First, 
that  in  every  devise  of  a  legal  estate  the  construction 
should  be  agreeable  to  the  legal  rules  of  construction. 
Secondly,  that  the  rule  laid  down  in  Shelley's  case 
was  one  of  them. 

If  he  should  prove  successful  in  these  propositions, 
it  would  immediately  follow  that  John  Williams  was 
tenant  in  tail. 

The  rule  of  law  mentioned  by  several  writers  was 
this :  A  will  shall  be  construed  so  as  to  fulfil  the  in- 
tention of  the  testator,  so  far  as  it  is  consistent  with 
the  rules  of  law.  And  this  was  as  necessary  to  the 
safety  and  certainty  of  the  rules  of  property,  as  not 
allowing  a  testator  to  do  that  which  was  illegal.  These 
established  rules  of  construction  formed  the  barriers 
which  kept  off  uncertainty  and  vexatious  litigations  of 
disputed  titles ;  and  this  certainty,  so  desirable,  could 
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no  lonoer  exist  than  whilst  the  courts  adhered  to 
established  rules  of  construction. 

The  favour  then  shown  to  a  will  was  this;  that 
barbarous  words  should  be  supplied ;  if  the  devises 
were  imperfect,  a  necessary  implication  should  be 
allowed ;  but  if  the  limitations  were  perfect,  there  was 
no  occasion  for  assistance,  and  the  expressions  used 
must  have  their  legal  effect.  These  technical  expres- 
sions were  the  measures  of  property  in  legal  devises ; 
and  the  law  having  fixed  a  determinate  meaning  to 
them,  will  not  permit  their  sense  to  be  perverted, 
but  directs  the  judges  ever  to  adhere  to  them  without 
the  smallest  departure. 

Secondly,  That  the  rule  in  Shelley's  case  was  one 
of  the  rules  of  construction :  it  had  its  origin  in  the 
feudal  policy,  and  grew  up  in  days  when  the  law 
favoured  descents  as  much  as  possible.  He  admitted 
that  the  original  reason  of  it  had  long  since  ceased, 
but  he  denied  that  for  that  reason  it  must  be  dis- 
countenanced, it  having  long  been  the  law  of  the  land, 
and  it  must  continue  such  till  Parliament  should  in- 
terpose. But  independent  of  the  feudal  law,  the 
rule  was  reasonable  and  just,  and  was  applicable  to 
a  will  as  well  as  to  a  deed. 

Many  arguments  were  used  at  the  bar  to  show  that 
this  will  was  not  within  the  meaning  of  the  rule  in 
Shelley's  case;  and  the  words  being  different,  required 
a  different  rule  of  construction.  The  rule  did  not 
speak  the  word  heirs  abstractedly,  it  did  not  mean  to 
insinuate  that  there  was  any  magic  in  the  word  heirs ; 
it  only  speaks  of  the  two  limitations.  To  one  for  life, 
to  his  heirs  the  inheritance.  The  first  gives  an  estate 
of  freehold,  the  second  gives  the  inheritance.  The 
freehold  was  merged  in  the  inheritance,  and  the  an- 
cestor took  the  whole  estate  devised. 

He  then  came  to  the  second  head  of  argument,  to 
examine  what  difference  the  words  made  which  were 
used  by  the  testator  in  the  present  case. 
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First  the  preliminary  clause. — It  was  not  difficult  to 
show  that  the  restriction  in  this  clause  was  void ;  it 
was  tantamount  to  saying,  *'  My  son  shall  not  convey 
a  greater  interest  than  for  life,"  and  he  went  on  to 
give  him  an  estate  which  the  law  calls  an  estate  tail ; 
that  restriction  was  void,  for  if  the  same  contained  a 
greater  estate  limited  in  the  one  part,  than  would  bear 
a  restriction,  the  restriction  being  repugnant  was  void. 
In  all  the  cases  it  was  not  what  estate  the  ancestor 
took,  but  what  estate  the  heirs  took.  To  let  them 
take  the  inheritance  by  purchase,  they  must  be  parti- 
cularly designed ;  and  if  this  was  wanting  in  the 
present  devise,  the  inheritance  could  not  rest  in  the 
issue  of  John  Williams.  That  individuals  must  not 
control  the  general  law,  otherwise  a  door  would  be 
opened  to  uncertainty.  Upon  principle,  as  well  as 
upon  authorities,  John  Williams  must  be  regarded  as 
tenant  in  tail :  his  father  willed  that  he  should  take 
for  life,  and  that  the  heirs  of  his  body  should  all  suc- 
,  ceed ;    this  could  not  be  done  without  making  him 

tenant  in  tail. 

Lord  Mansfield  said,  he  always  thought  that  as  the 
law  had  allowed  a  free  communication  of  intention  to 
a  testator,  it  would  be  a  strange  law  to  say — "  Now 
you  have  communicated  that  intention,  so  as  every 
body  understands  what  you  mean,  yet  because  you 
have  used  a  certain  expression  of  art,  we  will  cross 
your  intention,  and  give  your  will  a  different  con- 
struction;  though  what  you  meant  to  have  done  is 
perfectly  legal,  and  the  only  reason  for  contravening 
you  is,  because  you  have  not  expressed  yourself  like 
a  lawyer."  That  his  examination  of  the  question 
always  convinced  him  that  the  legal  intention,  when 
clearly  explained,  was  to  control  the  legal  sense  of  a 
term  of  art,  unwarily  used  by  the  testator. 

It  was  true  the  rule  in  Shelley's  case  was  laid  down 
as  stated,  but  that  rule  could  never  affect  this  question. 
The  real  sense  and  meanino;  of  that  rule  was  this :  If 
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the  testator  gives  an  estate  for  life  only  to  A.,  re-  s 
mainder  to  the  heirs  of  A.'s  body;  if  the  Court  had 
said  A.  was  only  tenant  for  life  there  would  have  been 
a  contingent  remainder  to  his  issue,  and  then  the  issue 
would  have  been  liable  to  be  barred  by  any  forfeiture 
of  the  tenant  for  life ;  and  if  he  made  an  estate  pour 
outer  vie,  the  remainder  was  gone :  so  that  the  best 
way  of  complying  with  the  intention  was,  to  give 
him  an  estate  tail;  by  which  means  the  issue  were 
protected  by  the  statute  De  douis ;  and  if  an  estate 
only  for  life  was  given,  as  it  could  have  no  use  in  the 
world  but  to  cheat  the  lord  of  the  feudal  services,  the 
law  very  prudently  said,  that  in  such  cases  it  should 
be  an  estate  tail. 

This  rule  was  clear  law,  but  was  not  a  general  pro- 
position, subject  to  no  control,  as  where  a  testator's 
intention  was  manifestly  on  the  other  side,  and  where 
the  objections  might  be  answered.  He  found  no  cases 
in  Brooke  or  Fitzherbert  where  these  matters  had 
come  in  question,  so  that  the  Judges  were  agreed  that 
the  intention  was  to  govern,  and  that  Shelley's  case 
did  not  constitute  a  decisive  uncontrollable  rule.  This 
being  settled,  the  question  was,  whether  in  this  case 
the  testator  had  so  explained  his  intention  as  to  con- 
trol the  technical  expressions  ;  and  he  agreed  with  his 
brothers  that  he  had.  It  was  known  that  the  inven- 
tion of  trustees  to  support  contingent  remainders  was 
usually  attributed  to  Bridgeman  and  Palmer  since  the 
restoration :  then  knowing  that  these  estates  might  be 
limited  in  strict  settlement,  it  was  sufficient  for  the 
Judges  if  it  appeared  that  the  testator  (however  he 
had  explained  himself)  had  a  strict  settlement  in  his 
eye,  so  that  from  what  was  said,  and  from  the  whole 
will,'  he  concurred  that  the  intention  of  th.e  testator 
was  lawful,  and  such  as  might  be  supported.  If  the 
intent  was  doubtful,  if  it  was  against  law,  the  legal 
import  of  the  words  must  govern.  But  here  there 
could  not  be  a  doubt,  the  heirs  of  John  Williams's 
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body  were  to  take  as  purchasers  successively.  That 
he  should  not  content  himself  with  general  arguments, 
if  any  case  could  be  found  establishing  a  contrary 
doctrine ;  which  led  him  to  say  he  agreed  with  his 
brethren,  Aston  and  Willes,  that  there  was  no  case 
which  contravened  this  general  doctrine. 

It  was  true  great  reliance  was  made  on  Coulson  v. 
Coulson,  but  this  was  a  very  different  case.  That 
case  might  stand;  and  if  ever  any  future  litigation 
should  arise  upon  a  question  exactly  similar  to  that, 
he  should  submit  to  Coulson  v.  Coulson ;  though,  if 
he  was  sitting  in  judgment  upon  that  very  will,  his 
determination  would  have  been  different.  It  had  been 
said,  that  case  was  law,  was  the  unanimous  opinion  Of 
the  Court,  was  a  respectable  authority,  and  always 
was  deemed  such:  he  could  not  think  so.  Denison 
certainly  did  not  agree  with  his  brothers  at  first,  but 
as  he  found  them  strenuously  against  him,  he  was  very 
willing  to  acquiesce  upon  the  certificate  being  signed. 
Lord  Hardwicke,  speaking  of  Coulson  v.  Coulson, 
confined  it  exactly  within  its  own  bounds ;  and  further 
said — '*  If  that  case  be  law ; "  which  was  a  great  deal 
for  him  to  say ;  and  so  little  satisfied  with  it  was  he, 
that  the  last  thing  he  did  in  Chancery  was  to  send 
Sayer  v.  Masterman  here,  and  he  told  him  he  did  it  to 
have  Coulson  v.  Coulson  reconsidered.  It  was  said  the 
conveyancers  had  rested  on  Coulson  v.  Coulson. 

There  was  no  sound  distinction  between  the  devise 
of  a  legal  estate  and  of  a  trust,  and  between  an  exe- 
cutory trust  and  one  executed ;  all  trusts  were  exe- 
cutory ;  and  in  every  shape  that  a  will  appeared,  the 
intention  must  govern. 

He  admitted  there  was  a  devise  to  John  Williams 
•for  life,  and,  in  the  same  will,  a  devise  to  the  heirs  of 
his  body ;  and  he  agreed  that  this  was  within  the  letter 
of  Shelley^'s  case;  and  he  did  not  doubt  but  there 
were,  and  had  been  always,  lawyers  of  a  different  bent 
of  genius,  aud  different  course  of  education,  >Yho  had 
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chosen  to  adhere  to  the  strict  letter  of  the  law ;  and 
they  would  say  that  Shelley's  case  was  uncontro- 
vertible authority,  and  they  would  make  a  difference 
between  trusts  and  legal  estates,  to  the  harassing  of  a 
suitor. 

His  opinion  therefore  was,  that  the  intention  being 
clear  beyond  doubt,  to  give  an  estate  for  life  to  John 
Williams,  and  an  inheritance  successively  to  be  taken 
by  the  heirs  of  his  body ;  and  his  intention  being  con- 
sistent with  the  rules  of  law,  it  should  be  complied 
with,  in  contradiction  to  the  legal  sense  of  the  words 
used  by  the  testator,  so  unguardedly  and  ignorantly. 

Judgment  was  given  that  John  Williams  took  an 
estate  for  life. 

A  writ  of  error  was  brought  on  this  judgment,  in 
the  Exchequer  Chamber;  in  which  the  judgment  was 
reversed  by  the  opinion  of  seven  Judges  against  one  : 
so  that,  upon  the  whole,  eight  Judges  were  of  opinion 
that  John  Williams  took  an  estate  tail ;  and  four,  that 
he  took  only  an  estate  for  life. 

71 .  Sir  William  Blackstone's  argument  on  this  case,  Harg.Tra.487^ 
in  the  Exchequer  Chamber,  has  been  published  by 
Mr.  Hargrave  from  his  own  manuscript,  of  which  the 
following  is  an  abstract. 

The  great  and  fundamental  maxim,  upon  which  the 
construction  of  every  devise  must  depend,  is,  "  that 
the  intention  of  the  testator  shall  be  fully  and  punc- 
tually observed ;  so  far  as  the  same  is  consistent  with 
the  established  rule  of  law,  and  no  farther." 

Some  rules  of  law  are  of  an  essential,  permanent, 
and  substantial  kind,  and  may  justly  be  considered  as 
the  indelible  landmarks  of  property ;  and  which  can- 
not be  exceeded  or  transgressed  by  any  intention  of 
the  testator,  be  it  never  so  clear  and  manifest ;  such 
as,  that  every  tenant  in  fee  simple  or  fee  tail  shall  have 
the  power  of  alienating  his  estate,  by  the  several  modes 
adapted  to  their  several  interests. 
There  are  also  other  rules  of  a  more  arbitrary,  tech- 
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nical,  and  artificial  kind,  which  are  not  so  sacred  as 
these,  being  founded  on  no  great  principle  of  legisla- 
tion or  national  policy.  Some  of  these  are  only  rules 
of  interpretation  or  evidence,  to  ascertain  the  intention 
of  the  parties,  by  annexing  particular  ideas  of  property 
to  particular  modes  of  expression;  so  that  where  a 
testator  makes  use  of  those  technical  modes  of  expres- 
sion, it  is  evidence  prima  facie  that  he  means  to  ex- 
press the  self-same  thing  which  the  law  expresses  by 
the  self-same  form  of  words.  Thus,  a  devise  of  land 
to  another  generally,  gives  him  an  estate  for  life ;  a 
devise  to  a  man  and  his  heirs,  gives  him  an  estate  in 
fee ;  to  a  man  and  the  heirs  of  his  body,  an  estate  tail. 

Lastly,  there  are  some  rules  which  are  not  to  be 
reckoned  among  the  great  fundamental  principles  of 
juridical  policy,  but  are  mere  maxims  of  positive  law, 
deduced  by  legal  reasoning  from  some  or  other  of  the 
great  fundamental  principles ;  such  as,  that  a  devise 
to  a  man  for  life,  with  remainder  to  the  heirs  of  his 
body,  shall  constitute  an  estate  tail. 

The  rule  in  Shelley's  case  is  not  to  be  reckoned 
among  the  great  fundamental  principles  of  juridical 
policy,  which  cannot  be  exceeded  or  transgressed  by 
any  intention  of  the  testator:  but  is  of  a  more  flexible 
nature,  and  admits  of  many  exceptions :  for,  if  the 
intention  of  the  testator  be  clearly  and  manifestly  con- 
trary to  the  legal  import  of  the  words  which  he  has 
thus  hastily  and  unadvisedly  made  use  of,  the  techni- 
cal rule  of  law  shall  give  way  to  this  plain  intention  of 
the  testator. 

The  rule  of  law  laid  down  in  Shelley's  case  is,  that 
where  the  ancestor  takes  an  estate  of  freehold,  with 
remainder  to  his  heirs,  or  heirs  of  his  body,  the  word 
**  heirs'"  is  a  word  of  limitation  of  the  estate,  and  not 
of  purchase ;  that  is,  in  other  words,  that  such  re- 
mainder vests  in  the  ancestor  himself;  and  the  heir, 
when  he  takes,  shall  take  by  descent  from  him,  and 
not  as  a  purchaser.  It  was  first  established  to  prevent 
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the  inheritance  from  being  in  abeyance,  and  to  facili- 
tate the  alienation  of  land . 

This  rule,  when  applied  to  devises,  may  give  way  to 
the  plain  and  manifest  intent  of  the  devisor ;  provided 
that  intent  be  consistent  with  the  great  and  immediate 
principles  of  legal  policy ;  and  provided  it  be  so  fully 
expressed  in  the  testator's  will,  or  else  may  be  col- 
lected from  thence  by  such  cogent  and  demonstrative 
arguments,  as  leave  no  doubt  in  any  reasonable  mind, 
whether  it  was  his  intent  or  no. 

There  is  no  such  plain  and  manifest  intent  of  the 
devisor  in  the  present  case,  expressed,  or  to  be  col- 
lected from  any  part  of  this  devise,  as  may  control  the 
legal  operation  of  the  words,  and,  at  the  same  time,  be 
consistent  with  the  fundamental  rules  of  law. 

The  question  is  not,  whether  the  testator  intended 
that  his  son  John  should  have  a  power  of  alienation ; 
for  he  most  clearly  expressed,  that  the  son  should  not 
have  such  a  power.  The  question  is  not,  whether  the 
testator  intended  that  his  son  should  have  only  an 
estate  for  life ;  for  he  believed  there  never  was  an  in- 
stance, when  an  estate  for  life  was  expressly  devised 
tQ  the  first  taker,  that  the  devisor  intended  he  should 
have  any  more.  But  if  he  afterwards  gives  an  estate 
to  the  heirs  of  the  tenant  for  life,  or  to  the  heirs  of  his 
body,  it  is  the  consequence  or  operation  of  law  that  in  iVent.225 
this  case  supervenes  his  intention,  and  vests  a  remain- 
der in  the  ancestor :  and  therefore  it  has  frequently 
been  adjudged,  that  though  an  estate  be  devised  to  a 
man  for  his  life,  or  for  his  life  et  non  aliter,  or  with  any 
other  restrictive  expressions,  yet  if  there  be  after- 
wards added  apt  and  proper  words  to  create  an  estate 
of  inheritance  in  his  heirs,  or  the  heirs  of  his  body,  the 
extensive  force  of  the  latter  words  should  overbalance 
the  strictness  of  the  former,  and  make  him  tenant  in 
tail,  or  in  fee.  The  true  question  of  intent  would  turn, 
not  upon  the  quantity  of  estate  intended  to  be  given 
,^tQ  John  the  ancestor,  but  upon  the  nature  of  the  estate 
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intended  to  be  given  to  the  heirs  of  his  body.     That 
the  ancestor  ^Yas  intended  to  take  an  estate  for  life, 
was  certain ;  that  his  heirs  were  intended  to  take  after 
him,  was  equally"  certain ;  but  how  those  heirs  were 
intended  to  take,  whether  as  descendants  or  as  pur- 
chasers, was  the  question  ?  If  the  testator  intended 
they  should  take  as  purchasers,  then  John  the  ances- 
tor only  remained  tenant  for  life ;  if  he  meant  they 
should  take  by  descent,  or  had  formed  no  intention 
about  the  matter,  then,  by  operation  and  consequence 
of  law,  the  inheritance  first  vested  in  the  ancestor. 
The  true  question,  therefore,  was,  whether  the  testa- 
tor had,  or  had  not,  plainly  declared  his  intent,  that 
the  heirs  of  the  body  of  John  Williams  should  take  an 
estate  by  purchase,  entirely  detached  from,  and  un- 
connected with,  the  estate  of  their  ancestor  ?  Or,  in 
other  words,  whether  he  meant  to  put  an  express  ne- 
gative on  the  general  rule  of  law,  which  vests  in  the 
person  of  the  ancestor  (when  tenant  of  the  freehold) 
an  estate  that  is  given  to  the  heirs  of  his  body  ?  It  was 
not  incumbent  on  the  plaintiff  to  show  by  any  express 
evidence,  that  his  testator  meant  to  adhere  to  the  rule 
of  law ;  for  that  was  always  supposed,  till  the  contrary 
was  clearly  proved :  but  it  was  incumbent  on  the  de- 
fendant to  show,  by  plain  and  manifest  indications, 
that  the  testator  intended  to  deviate  from  the  general 
rule ;  for  that  was  never  supposed  till  made  out,  not 
by  conjecture,  but  by  strong  and  conclusive  evidence. 
By  a  devise  to  a  man's  heirs,  or  heirs  of  his  body,  the 
heirs  had  never  been  allowed  to  take  as  purchasers, 
excepting  in  one  of  these  four  cases: — i.  Where  no 
estate  at  all,  or  no  estate  of  freehold,  was  devised  to 
the  ancestor ;  there  the  heirs  could  not  take  by  de- 
scent, because  the  ancestor  never  had  in  him  any  de- 
scendible estate,     ii.  Where  no  estate  of  inheritance 
was  devised  to  the  heir,  as  in  the  case  of  White  v. 
Collins ;  for  common  sense  would  tell,  that  in  such 
a  case  the  heir  could  not  take  by  descent,  as  heir. 
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III.  Where  some  words  of  explanation  were  annexed 
by  the  devisor  himself  to  the  word  heirs  in  a  will, 
whereby  he  discovered  a  consciousness,  distrust,  or 
apprehension,  that  he  might  have  used  the  word  im- 
properly, and  not  in  its  legal  meaning,  and  therefore 
he  in  a  manner  retracts  it,  he  corrects  the  inaccuracy 
of  his  own  phrase,  and  tells  every  reader  of  his  will 
how  he  would  have  it  understood,  iv.  Where  the  tes- 
tator superadded  fresh  limitations,  and  grafted  other 
words  of  inheritance  upon  the  heirs  to  whom  he  gave 
the  estate  ;  whereby  it  appeared,  that  those  heirs  were 
meant  by  the  testator  to  be  the  root  of  a  new  inhe- 
ritance, the  stock  of  a  new  descent,  and  were  not  con- 
sidered merely  as  branches  derived  from  their  own 
progenitor.  The  evidence  of  intent,  in  this  case,  might 
be  resolved  into  two  particulars :  i.  The  testator's  pre- 
vious declared  intention,  that  none  of  his  children 
should  sell  or  dispose  of  his  estate  for  longer  term  than 
his  own  life.  ii.  The  interposed  estate  to  Isaac  Gale 
and  his  heirs,  on  which  much  stress  could  not  be  laid ; 
for,  if  that  estate  had  been  expressly  given  to  preserve 
contingent  remainders  (which  was  only  a  conjecture), 
the  case  of  Coulson  v.  Coulson  was  an  express  autho- 
rity, that  this  would  not  make  the  heir  of  the  body  a 
purchaser.  If  this  was  so,  the  introductory  words 
were  the  only  evidence  of  intent,  and  then  the  result 
.of  the  whole  matter  was,  that  the  testator  having  de- 
clared his  intent  that  his  son  should  not  alien  his  lands, 
he,  to  that  intent,  gave  his  son  an  estate  to  which  the 
law  has  annexed  a  power  of  alienation ; — an  estate  to 
himself  for  life,  with  remainder  to  the  heirs  of  his  body. 
Now,  what  was  a  court  of  justice  to  conclude  from 
hence  ?  Not  that  a  tenant  in  tail  thus  circumstanced 
should  be  barred  of  the  power  of  alienation ;  this  was 
contrary  to  fundamental  principles.  Not  that  the  de- 
visee should  take  a  different  estate  from  what  the  legal 
signification  of  the  words  imported ;  this,  without  other 
explanatory  words,  was  contrary  to  all  mleg  of  con- 
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struction ;  but  plainly  and  simply  this,  that  the  testa- 
tor had  mistaken  the  law,  and  imagined  that  a  tenant 
for  life,  with  first  an  interposed  estate,  and  then  a  re- 
mainder to  the  heirs  of  his  body,  could  not  sell  or  dis- 
pose of  his  interest.  Upon  the  whole,  he  concluded, 
that  though  it  did  not  appear  that  the  testator  intended 
to  restrain  his  son  from  disposing  of  his  estate,  for  any 
longer  term  than  his  life,  and,  to  that  intent,  contrived 
the  present  devise,  yet  it  did  not  appear  by  any  evi- 
dence at  all,  much  less  by  declaration  plain,  that,  in 
order  to  effectuate  that  purpose,  he  meant  that  the 
heirs  of  the  body  of  his  son  should  take  by  purchase, 
and  not  by  descent,  or  even  that  he  knew  the  diffe- 
rence. The  consequence  was,  that,  by  the  legal  ope- 
ration of  the  words,  which  were  not  controlled  by  any 
manifest  intent  to  the  contrary,  the  heir  could  only 
take  by  descent,  and,  of  course,  John  Williams  the 
son  was  tenant  in  tail. 
General obser-  72.  It  is  obscrvablc,  that  in  the  several  cases  in 
rule.  which  the  question  has  arisen,  whether  the  rule  in 

Shelley's  case  should  be  applied  to  the  construction 
of  a  will,  the  objection  to  its  application  has  always 
been  founded  on  the  obvious  intention  of  the  testator, 
to  give  the  first  devisee  no  more  than  an  estate  for  life ; 
without  considering  that  in  all  those  cases  the  testator 
devises  the  remainder  expectant  on  the  determination 
of  the  first  estate,  to  the  heirs  general,  or  special,  or  to 
the  issue  of  the  first  devisee ;  and  that  it  is  as  neces- 
sary to  ascertain  his  intention  in  the  second,  as  in  the 
first  devise.  There  can  be  no  doubt  but  that  where  a 
common  person  devises  his  estate  to  A.  for  life,  with 
a  remainder  to  his  heirs  general,  or  special,  or  issue, 
he  does  not  mean  to  give  A.  any  greater  estate  than 
for  his  life ;  and  as  to  the  addition  of  negative  words, 
or  a  devise  to  trustees  to  preserve  contingent  remain- 
ders, they  can  add  nothing  to  the  clearness  of  the  first 
words.  The  whole  difficulty  therefore  lies  in  ascer- 
taining the  intention  of  the  testator  in  the  second  de- 
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vise;  or,  as  Sir  W.  Blackstone  says,  "  the  true  ques- 
tion of  intent  will  turn,  not  upon  the  quantity  of  estate 
intended  to  be  given  to  John  the  ancestor,  but  upon 
the  nature  of  the  estate  intended  to  be  given  to  the 
heirs  of  his  body;"  and  where  the  second  devise  is  in- 
consistent with  the  first,  to  adopt  such  a  construction 
as  will  best  effectuate  the  general  intent  of  the  tes- 
tator. It  is  for  this  purpose  that  the  rule  is  applied ; 
upon  a  principle  which  has  been  already  stated,  and 
which  is  fully  explained  by  Lord  Ch.  J.  Wilmot  in  his  Robinsoti  t. 
very  able  judgment  in  the  case  of  Roe  v.  Grew;  and  an'tVc.  12. 
by  Lord  Kenyon  in  several  cases  which  have  been  ■^^^»^^^* 
already  stated  in  Chapter  XIL ;  namely,  that  where  a 
testator  shows  a  particular,  and  also  a  general  intent, 
which  are  inconsistent  with  each  other,  the  general 
intent  will  be  established,  and  the  particular  one  dis- 
regarded. 

73.  In  all  the  cases  where  the  rule  has  been  applied, 
there  was  a  devise  to  A,  for  life,  with  a  subsequent  de- 
vise to  the  heirs  general,  or  special,  or  issue,  of  A. ; 
and  the  testator  had  a  particular  intent,  to  give  an 
estate  for  life  only  to  A.,  and  a  general  intent,  to  give 
estates  to  all  the  lineal  descendants  of  A.  If  the  will 
were  construed  according  to  the  particular  intent,  the 
first  devisee  would  take  an  estate  for  life  only,  and  the 
word  heirs,  or  heirs  of  the  body,  or  issue,  must  ope- 
rate as  words  of  purchase.  But  by  this  mode  of  con- 
struction the  general  intent  that  all  the  lineal  descen- 
dants of  A.  should  take  successive  estates  of  inheri- 
tance, either  in  fee,  or  in  tail,  would  be  defeated.  For 
if  the  remainder  was  devised  to  the  heirs  of  A.  it  must 
vest  in  the  person  who  was  heir  general  to  A.  at  the 
time  of -his  death ;  and  in  that  case  it  could  not  go  in  Feame'sCont. 
succession  from  him,  to  succeeding  heirs  of  the  same  19^" 
ancestor,  not  being  heirs  general  of  the  first  heir ;  but 
might  eventually  go  to  strangers,  either  in  defect  or  Tit.  32.  c.  22 
exclusion  of  the  heirs  of  such  ancestor.  If  the  re-  * 
mainder  was  devised  to  the  heirs  of  the  body  of  A.  it 
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would  vest  in  the  person  who  was  heir  of  the  body  of 
A.  at  the  time  of  the  testator's  death,  and  would  de- 
Tit.  32.  c.  21.    scend  to  the  heirs  of  the  body  of  that  heir;  and  on 
^^  ■"  failure  of  issue  of  that  person,  it  would  go  by  a  guasl 

descent  to  the  next  person  who  answered  that  descrip- 
tion, at  the  time  of  the  failure  of  such  issue,  in  con- 
1  Inst.  26.  b.     forniity  to  Mandeville's  case ;  so  that  if  the  devisee  had 
ward,^^*         several  sons,  the  first  would  take  an  estate  tail,  but 
ante,  §  19.        noue  of  the  other  sons  would  take  vested  estates,  while 
the  eldest  or  any  issue  of  his  body  were  in  existence. 
If  the  remainder  was  devised  to  the  issue  of  A.,  the 
Roe  V. Grew,     cstatc  would  vcst  in  all  his  children,  as  joint  tenants 
ante,  ^  J.        £^^,  Yij^Q^  a^jj(j  tenants  in  common  of  the  inheritance. 

The  consequence  is,  that  in  order  to  effectuate  the 
general  intent  of  the  testator ;  which  in  the  three  cases 
put  certainly  is,  that  the  estate  devised  shall  go  to  all 
the  lineal  descendants  of  the  first  devisee,  in  a  course 

8TermR.  519.  of  inheritance ;  and  shall  not  go  over  as  long  as  there 
are  any  such  descendants  remaining;  the  Court  is 
obliged  to  apply  the  rule,  and  to  construe  the  second 
devise  in  such  a  manner  as  to  create  an  estate  in  fee 
or  in  tail  in  the  first  devisee. 

74.  This  doctrine  is  fully  confirmed  by  Lord  Thur- 
low  in  his  determination  of  the  case  of  Jones  v.  Mor- 

Ante,^28.  gau,  in  which  he  concluded  his  judgment  in  these 
Bro.  R.  219.  ^Qj-^jg — <(  gy  ^H  the  cascs,  where  the  estate  is  so  given 
that  after  the  limitation  to  the  first  taker  it  is  to  go  to 
every  person  who  can  claim  as  heir  to  the  first  taker, 
the  word  hei?^s  must  be  a  word  of  limitation ;  all  heirs, 
taking  as  heirs,  must  take  by  descent.  In  cases  where 
I  can  bring  it  to  the  point,  that  the  testator  by  the 
word  heirs,  as  used  in  the  will,  means  first,  second, 
third,  and  other  sons,  there  I  change  the  words  of 
the  will.  But  here  I  think  the  word  heirs  was  the 
very  thing  he  meant.  Suppose  William  had  had  a 
son,  which  son  had  had  a  son,  and  died,  living 
William ;  the  eldest  son  of  the  son  would  have  been 
heir ;  if  there  had  been  a  title  he  would  have  taken  it ; 
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but  tlie  estate,  if  these  had  been  words  of  purchase, 
must  have  gone  to  the  second  son,  the  devise  to  the 
first  son  being  a  lapsed  devise,  like  the  case  of  \yarner 
V.  White,  lately  in  the  House  of  Lords,  from  Ireland.  Ante, c. 8. 
But  Sir  William  Morgan  meant  the  estate  to  go  to 
whoever  should  be  heir.  I  think  the  argument  imma- 
terial that  he  meant  the  first  estate  to  be  an  estate  for 
life ;  I  take  it  that  in  all  cases  the  testator  does  mean 
so ;  I  rest  it  upon  what  he  meant  afterwards.  If  he 
meant  that  every  other  person  who  should  be  heir 
should  take,  he  then  meant  what  the  law  would  not 
suffer  him  to  give,  or  the  heir  to  take  as  a  purchaser. 
In  conversing  with  a  great  authority,  whom  I  will  not 
name,  I  asked  what  would  become,  in  the  case  stated, 
of  the  grandson ;  the  answer  was,  he  should  take  as 
heir.  I  know  he  might,  but  then  he  must  take  by  de- 
scent ;  all  possible  heirs  must  take  as  heirs,  and  not  as 
purchasers.  Many  cases  have  been  determined  on  the 
ground  of  a  devise  to  the  first  taker,  with  a  remainder 
to  the  heir  male  in  the  singular,  or  heirs  male  in  the 
plural,  as  in  King  v.  Burchall,  before  Lord  Henley,  Ante. 
where  it  was  in  the  singular  number. 

*'  The  rule  in  Shelley's  case  was  used  as  a  demonstra-  Ante 
tion  that  it  was  indifferent  whether  the  limitation  was 
in  the  singular  or  the  plural  number ;  it  was  equally 
an  estate  tail.  So  where  it  is  to  the  heir  of  the  first 
taker,  and  to  the  heirs  of  that  heir,  it  has  been  deter- 
mined to  be  an  estate  tail.  Indeed  in  all  cases  where 
the  limitation  is  of  an  estate  of  freehold  to  a  man,  and 
afterwards  to  the  heirs  of  his  body,  whether  general 
or  special,  so  as  to  give  it  to  the  heirs  as  a  denomina- 
tion or  class,  the  heirs  shall  be  in  by  descent,  and  not 
by  purchase.  And  the  case  stated  by  Anderson  in 
Shelley's  case,  of  a  limitation  to  the  use  of  A.  for  life, 
remainder  to  the  use  of  his  heirs,  and  of  their  heirs 
female,  is  the  only  one  to  the  contrary ;  and  in  that 
case  the  word  heirs  must  be  a  description  of  persons, 
in  order  to  let  in  the  limitations  to  the  heirs  female." 
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Cont.Rem.  75.  Mr.  Feamc's  conclusion  to  his  observations  on 

the  rule  appears  to  have  been  founded  on  the  same 
principle  ;  or  if  not,  is  certainly  conformable  to  it :  for 
he  says,  "  Wherever  the  ancestor  takes  the  freehold, 
the  inheritance  will  not  go  to  all  the  heirs,  &c.  in  the 
course  of  inheritable  succession,  unless  by  an  actual 
descent ;  and  consequently  if,  after  the  lirst  taker,  it 
is  to  go  to  every  person  who  can  claim  as  heir  to  him, 
the  intended  succession  can  only  be  effectuated  by 
taking  the  word  heirs,  &c.  as  a  word  of  limitation.  If 
after  him  all  heirs,  &c.  are  to  take  as  such,  that  is,  as 
answering  that  description,  they  can  only  take  by  de- 
scent. If  the  law  will  not  admit  of  all  possible  heirs, 
&c.  taking  the  inheritance,  after  its  inception  by  a 
freehold  in  the  ancestor,  otherwise  than  by  descent ; 
it  follows,  that  wherever  the  limitation  to  the  heirs,  &c. 
after  a  freehold  to  the  ancestor,  is  admitted  to  reach 
the  whole  denomination  or  class  of  heirs  described, 
they  must  take  by  descent,  and  not  by  purchase^." 


CHAP.  XV. 


Construction —  What  Words  create  a  Joint  Tenancy ,  or 
Tenancy  in  Common,  and  Cross  Remainders, 


1.  What  Words  create  a  Joivt 

TenancTj. 
10.  What  Words  create  a  Tenancy 

in  Common. 
26.   What   Words    create    Cross 

Remainders. 


33.  Formerly  not  implied  between 
more  than  two. 

38.  This  Doctrine  someivhat  al- 
tered. 


Section  1. 

,  --  f 

What  words      WiTii   rcspect  to  the  words  which   create  a  joint 
teTancy.^"'"'     tcuancy  in  a  will,  it  has  been  long  settled  that  a  de- 
Tit.  18.  c.  1.     y-gg  ^Q  ^   ^^^^  ^   generally,  or  to  A.  and  B.  and  their 
heirs,  makes  them  joint  tenants.  So  where  a  man  de- 
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vised  lands  to  his  two  daughters  and  their  heirs,  it  was  Anon.  Cro. 
resolved  that  they  took  an  estate  in  joint  tenancy. 

2.  Thousrh  the  estates  devised  to  two  or  more  per-  Ayiorv.cheap, 

1  1    1  T  m  Oates  v. 

sons,  in  this  manner,  should  have  difierent  commence-  Jackson. 
ments,  yet  the  devisees  will  take  ill  joint  tenancy,  as 
appears  from  the  two  cases  here  cited,  and  which  have 
been  already  stated. 

3.  Whenever  lands  are  devised  to  two  or  more  per- 
sons, with  a  benefit  of  survivorship  among  them,  they 
will  take  as  joint  tenants ;  though  there  be  other  words 
in  the  will  indicating  an  intention  to  create  a  tenancy 
in  common. 

4.  Lands  were  devised  to  A.  B.  and  C.  in  tail;  and  powierv. 
then  followed  these  words — I  will  that  every  of  them  Anl^i94. 
be  the  other's  heir,  by.  equal  portions.  ^^^tof\<iT^' 

The  Court  at  first  held  this  to  be  a  tenancy  in  com- 
mon; but  afterwards  upon  good  consideration  it  was  Furse  v.  wick», 
adjudged  to  be  a  joint  tenancy,  for  so  it  was  implied; 
and  it  was  as  much  as  to  say  that  each  survivor  should 
be  the  other's  heir. 

5.  Lord  Hale  says,  a  devise  to  two,  equally  to  be  i  Vent.2i6. 
divided  between  them,  and  to  the  survivor  of  them, 
makes  an  estate  in  joint  tenancy,  upon  the  express 
import  of  the  last  words. 

6.  A  person  devised  to  Jane  the  wife  of  B.  and  to  Tuckerman  v. 
Elizabeth  the  wife  of  C.  all  his  estate,  &c.,  to  be  a'Bac'Ab.esi 
equally  divided  between  them,  during  their  natural  HoitRep.370 
lives ;  and  after  the  deceases  of  the  said  Jane  and  Eli- 
zabeth, to  the  right  heirs  of  Jane  for  ever. 

The  question  was,  whether  this  devise  made  Jane 
and  Elizabeth  joint  tenants  for  life,  so  as  upon  the 
death  of  Jane  the  whole  survived  to  Elizabeth  for  life; 
or  whether  upon  the  words,  equally  to  be  divided  be- 
tween them,  they  were  tenants  in  common. 

Lord  Holt  pronounced  the  opinion  of  the  Court,  that 
they  were  joint  tenants,  notwithstanding  the  words, 
equally  to  be  divided  between  them,  and  the  lands 
ought  to  survive  to  Elizabeth,     i.  Though  upon  such 


366  Title  XXXVIII.     Devise.     Ch.  xv.  §  7. 

words  generally,  they  would  be  tenants  in  common, 
yet  if  it  should  be  so  in  this  case,  it  would  be  ex- 
pressly against  the  intent  of  the  testator,  and  would 
defeat  the  heirs  of  Jane  of  part ;  for  they  were  to  take 
altogether,  and  not  by  moieties,  one  at  one  time,  and 
one  at  another,  but  all  at  once ;  and  if  they  should  be 
tenants  in  common,  they  must  take  by  moieties,  at 
several  times,  ii.  It  was  express  that  the  heirs  of 
Jane  were  not  to  take  till  after  both  their  deceases. 

III.  If  they  should  be  tenants  in  common,  then  the 
heirs  of  Jane  would  be  in  danger  to  lose  a  moiety ;  for 
as  to  that  one  moiety,  it  must  be  a  contingent  remain- 
der ;  so  that  if  Elizabeth  should  die  during  the  life  of 
Jane,  the  contingency  for  that  moiety  not  happening, 
it  must  descend  to  the  heirs  at  law  of  the  testator,  who 
were  Elizabeth  and  the  issue  of  Jane,  as  coparceners. 

IV.  Jane  and  Elizabeth  were  heirs  at  law  to  the  testa- 
tor, and  as  such,  the  whole  would  have  descended  to 
them  in  coparcenary,  if  no  will  had  been  made ;  but 
here,  by  this  will,  it  was  plain  the  testator  intended 
to  prefer  the  heirs  of  Jane  to  the  whole. — Judgment 
accordingly. 

Hawesv.  7.  Audrcw  Hawcs,  the  plaintiff's  grandfather,  de- 

Mss!^Rep.  vised  several  lands  to  his  four  younger  sons,  William, 
iwiis.  R.165.  Charlton,  Andrew,  and  Thomas  Hawes,  their  heirs 
and  assigns,  equally  to  be  divided  between  them, 
share  and  share  alike,  as  tenants  in  common,  and  not 
as  joint  tenants,  with  benefit  of  survivorship:  and 
also  devised  all  his  messuage  in  Chatham  unto  his 
.said  four  children,  their  heirs  and  assigns  for  ever 
equally  to  be  divided,  share  and  share  alike,  as  tenants 
in  common  as  aforesaid,  and  not  as  joint  tenants, 
with  like  benefit  of  survivorship  ;  and  died,  leaving 
his  eldest  son  Harewell  Hawes,  and  the  said  four  other 
sons.  In  1727,  Charlton  Hawes  died  an  infant  and 
unmarried ;  and  some  time  after,  Harewell  Hawes  the 
eldest  son,  and  his  wife,  by  fine  and  recovery  con- 
veyed, inter  alia,  the  undivided  fourth  that  had  be- 
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longed  to  Charlton,  of  the  lands  devised  by  his  father, 
to  the  use  of  such  persons,  and  for  such  estates,  as  he 
and  his  wife  should  appoint;  and  for  want  of  such 
appointment,  to  the  use  of  himself  for  life,  remainder  to 
his  wife  for  life,  remainder  to  his  own  heirs  and  assigns. 

In  1728,  no  appointment  being  made,  Harewell 
Hawes  by  will  devised  all  his  freehold  lands  to  trus- 
tees, in  trust  to  sell  so  much  as  should  be  necessary 
for  payment  of  his  debts :  and  what  should  remain 
unsold,  he  directed  his  trustees  to  convey  equally  to 
his  three  children,  the  plaintiff  Nathaniel,  Martha,  and 
Elizabeth,  one  of  the  defendants,  and  their  heirs  for 
ever,  as  tenants  in  common,  or  to  the  survivors  and 
the  heirs  of  such  survivors,  at  their  ages  of  21  years; 
and  the  rents  and  profits,  after  his  wife's  decease,  to 
be  had  and  received  towards  the  education  and  bring- 
ing up  of  his  said  three  children,  during  their  minori- 
ties :  and  gave  his  personal  estate  equally  between 
his  three  children  and  his  wife,  whom  he  made  execu- 
trix ;  and  died,  leaving  the  plaintiff  his  son,  and  his 
two  daughters,  Martha  and  Elizabeth,  the  first  of 
which  (Martha)  died  an  infant  in  1740,  and  un- 
married. 

The  plaintiff  having  attained  his  age  of  21,  brought 
his  bill  to  be  let  into  the  undivided  fourth  of  his  uncle 
Charlton,  which,  he  insisted  did,  by  his  death,  descend 
upon  his  father  Harewell  Hawes,  as  heir  to  Charlton, 
and  was  by  him  well  conveyed  to  the  plaintiff  by  the 
above  settlement,  and  will :  and  also  to  be  let  into  the 
share  of  his  sistei*  Martha,  of  their  father's  real  estate ; 
insisting  that  she  dying  before  21,  the  share  of  their 
father's  real  estate  intended  her,  upon  the  happening 
of  that  contingency,  was  now  a  resulting  trust  for  the 
benefit  of  the  plai  ntiff,  as  heir  at  law  to  his  father;  or 
that  if  any  thing  "^vas  actually  vested  in  her,  she  had  it 
as  tenant  in  common,  and  upon  her  death  it  descended 
to  the  plaintiff,  as  her  brother  and  heir. 

There  were  two  questions  :-^The  first  betweeu  the 
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plaintiff  and  the  defendants  his  surviving  uncles,  upon 
the  grandfather's  will ;  whether  the  four  devisees  were 
joint  tenants,  or  tenants  in  common :  if  the  former, 
the  share  of  Charlton  survived  to  the  defendants  the 
uncles ;  if  the  latter,  his  share  v/ent  on  his  death  to 
Harewell  Hawes  the  plaintiff's  father,  as  heir  to  him, 
and  was  by  him  well  conveyed  to  the  plaintiff.  The 
second  was  between  the  plaintiff  and  the  defendant 
Elizabeth  his  only  sister,  whether  any  and  what  inte- 
rest vested  in  any  of  the  children  before  21,  under 
their  father  Harewell  Hawes's  will. 

Lord  Hardwicke  said,  the  question  arising  upon 
Andrew  Hawes's  will  was,  whether  there  was  a  joint 
tenancy  or  a  tenancy  in  common  generally,  or  a  te- 
nancy in  common  attended  with  a  particular  limitation 
over,  either  generally  or  upon  a  contingency.  This 
was  a  devise  to  younger  children,  a  circumstance  to 
be  considered,  in  determining  whether  they  took  as 
joint  tenants  or  tenants  in  common.  The  general  rules 
were  plain:  joint  tenancies  were  not  favoured  in 
equity,  because  they  did  not  tend  to  make  proper  pro- 
visions for  families :  and  though  the  law  favoured  them 
formerly,  as  multiplying  tenvires,  yet  as  tenures  were 
taken  away,  the  law  leaned  against  them  now.  Another 
rule  was  no  less  certain;  that  if  there  were  many 
words,  and  some  introductory  to  others,  such  a  con- 
struction was  to  be  made  as  would  render  all  the  words 
consistent,  and  to  have  a  meaning  if  possible ;  but  if 
that  could  not  be  done,  and  that  some  words  must  be 
rejected,  they  must  be  such  as  were  least  consistent 
with  the  party's  intent.  But  if  an  uniform  construc- 
tion could  be  made  of  all  the  words,  so  as  that  each 
should  have  effect,  the  Court  would  do  it.  Here  was 
an  immediate  devise  to  the  four  children  in  fee,  as 
tenants  in  common ;  and  the  words,  "  with  benefit  of 
survivorship,"  ought  not  to  receive  such  a  construction 
as  to  control  the  devise,  since  that  would  be  over- 
ruling certain  words  by  ambiguous  ones. 


TUle  XXXVIII.     Devise,     Ch.  xv.  §  7.  369 

There  had  been  two  constructions  put  upon  these 
words,  I.  As  being-  only  descriptive  of  one  quality 
of  joint  tenancy:  but  that  was  too  refined,  and  not 
agreeable  to  the  use  the  testator  had  made  of  these 
words  in  other  parts  of  his  will ;  for  where  he  de- 
clared the  custom  of  London,  as  to  the  orphanage 
part  of  his  personal  estate,  and  disposed  of  the  testa- 
mentary part,  he  made  use  of  the  words,  "  with  like 
benefit  of  survivorship,"  not  to  exclude  survivorship, 
but  to  give  it. 

'  The  second  construction  was,  that  they  related  to 
a  dying  before  the  testator,  which  was  an  admission 
that  they  ought  to  have  some  construction;  and  if 
no  other  could  be  found,  he  did  not  say  that  he  would 
not  put  that  construction  on  them.  Though  in  that 
case  if  any  of  the  children  should  die  before  the  tes- 
tator, leaving  children,  such  children  could  not  take; 
as  their  father's  share  would  then  go  over :  but  in  such 
case  the  testator  might  make  a  provision  for  them  in 
his  life.  But  parents  seldom  provide  by  their  wills 
for  contingencies  which  may  happen  in  their  own  life ; 
and  strictly  speaking  survivorship  respects  a  time  after 
the  testator's  death,  the  jus  accrescendi  pre-supposing 
an  actual  vesting  of  the  interest  in  the  parties.  In  the  ip.  Wms.  9G. 
case  of  Bindon  v.  Suffolk,*  Lord  Cowper  reasoned 
rightly,  that  the  words  could  not  mean  a  dying  at  any 
time,  but  at  some  particular  period,  which  he  confined 
to  the  testator's  lifetime.  Indeed  in  the  House  of 
Lords  it  was  referred  to  the  time  of  payment.  But 
still  it  was  referred  in  both  to  some  particular  period ; 
and  the  debt  in  that  case  being  desperate,  and  the 
division  to  be  made  when  the  debt  was  paid,  the 
Lords  referred  the  survivorship  to  the   time   of  the 

*  Tliat  vas  a  case  of  personal  property,  being  a  devise  of  20,000/. 
unto  five  persons,  equally  to  be  divided  between  them,  share  and  share 
alike,  and  if  either  of  them  died,  to  the  survivors  or  survivor  of  them. 
Held,  a  tenancy  in  common,  4  Bro.  Pari.  Ca.  574.  Vide  Doe  v.  Abey, 
1  JVIauIe  and  Selw.  428. 

VOL.  vr,  2  B 
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division.  .Now  the  question  was,  whether  upon  the 
whole  frame  of  this  will  there  was  not  another  period, 
besides  the  testator's  death,  to  which  it  was  more 
natnral  to  refer  the  words  of  survivorship.  In  that 
part  of  the  will  relating  to  the  orphanage  share,  the 
testator  could  not  by  those  words  mean  a  survivorship 
of  himself,  the  benefit  there  being  to  arise  after  his 
death,  and  after  the  custom  should  attach.  If  there- 
fore one  of  the  children  had  come  to  21,  and  de- 
manded his  share,  he  must  have  had  it,  and  if  another 
child  had  afterwards  died  an  infant,  unmarried,  the 
survivors  had  been  entitled.  He  therefore  thought 
this  clause  would  afford  some  light  towards  under- 
standing that  in  question  ;  for  in  the  disposition  of  the 
testamentary  part,  there  was  the  same  benefit  of  sur- 
vivorship intended,  as  in  the  orphanage  part.  The 
word  like,  was  a  word  of  reference,  being  the  same  as 
if  the  testator  had  said,  if  any  one  die  before  21  un- 
married, his  share  shall  go  to  the  survivors ;  and  the 
point  was,  what  effect  this  would  have  upon  the  other 
clause.  The  testator  was  making  a  fund  for  his 
younger  children,  the  very  same  as  were  legatees  of 
the  testamentary  part,  which  was  expressly  given 
over  if  any  died  before  2 1  unmarried ;  and  therefore 
he  thought  the  benefit  of  survivorship,  as  to  the  estate 
in  question,  must  be  the  same  benefit  of  survivorship 
which  he  had  directed  before  as  to  the  personal  estate ; 
which  was  a  very  natural  intention,  that  if  a  child 
should  die  before  he  could  make  use  of  his  share,  it 
should  go  over  to  the  others.  It  was  said  that  the 
word  like  was  not  inserted  in  this  clause;  but  he 
thought  that  was  of  no  weight,  he  having  used  the  same 
words  in  such  a  sense  as  to  make  no  doubt  of  his 
meaning :  and  though  the  making  the  children  joint 
tenants  would  certainly  overturn  many  words  in  the 
will,  yet  by  construing  this  to  amount  to  a  limitation 
over  upon  a  contingency,  all  the  words  would  be  con- 
sistent 5  and  he .  thought  it  the  same  as  if  the  contin- 
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geiicy  had  been  expressly  repeated.  This  was  called 
proceeding  by  arbitrary  conjecture,  but  he  thought  it 
a  reasonable  intendment ;  for,  which  was  the  most 
natural  construction  ?  that  the  survivorship  should 
relate  to  the  testator's  death,  or  mean  a  survivorship 
amongst  themselves :  and  if  this  construction  was 
rifht,  the  case  stood  clear  of  all  the  authorities;  and 
as  Charlton  died  under  21,  and  unmarried,  his  share 
survived  to  the  other  three  children. 

The  next  question  arose  upon  the  will  of  Harewell 
Hawes,  namely,  at  what  time  those  shares  vested  in 
the  plaintiff  and  his  sisters  ;  whether  immediately,  or 
upon  their  attaining  the  age  of  21 .  When  the  convey- 
ance was  to  be  made,  they  must  certainly  take  as 
tenants  in  common,  for  divided  shares  must  be  con- 
veyed: and  as  to  suspending  the  conveyance  till  the 
youngest  attained  21,  he  thought  it  not  a  right  con- 
struction; for  the  words  were  disjunctive,  w/ie?i  she 
and  theij,  ^x.,  yet  he  thought  the  word  a?2d  ought  to  be 
construed  as  or,  otherwise  the  trust  of  the  rents  and 
profits  would  cease,  as  to  each  child  that  attained  21, 
and  he  could  neither  have  lands  nor  rents,  till  the 
youngest  also  should  attain  21.  Now,  one  of  the  chil- 
dren dying  under  21,  the  question  was,  whether  her 
share  should  descend  to  her  heir  at  law,  or  survive ; 
and  he  thought  it  survived;  and  that  this  clause  must 
be  construed  in  the  same  manner  as  if  that  relating  to 
the  rents  and  profits  had  been  placed  first.  The  will 
must  have  the  same  construction  wherever  the  clauses 
were  placed;  and  placing  them  as  he  just  then  did, 
there  would  have  been  a  joint  tenancj'-,  during  their 
minorities  ;  and  if  one  died  under  age,  his  or  her  part 
would  not  descend,  but  survive  to  the  others,  and  go 
towards  their  maintenance.  This  gave  a  light  to  the 
time  when  the  conveyance  was  to  be  made,  and  for 
whose  benefit ;  for  if  any  died  before  21,  it  showed  he 
or  she  was  not  intended  to  take,  and  that  the  convey- 
ance was  to  be  made  at  a  limited  time,  that  of  their 

2  B  3 
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attaining  21 :  and  if  the  plaintiff  had  attained  21  and 
died,  and  then  one  of  his  sisters  had  died  under  21,  he 
thought  the  conveyance  of  her  share  ought  to  be  made 
to  the  heir  of  the  plaintiff,  and  the  surviving  sister, 
because,  as  to  the  plaintiff,  the  contingency  of  survi- 
vorship would  then  be  over. 
Doe V. Iron-  g^  j^  a  modcm  case  lands  w^ere  devised,  after  an 

monger, 

3  East,  533.  cquitablc  estate  for  life,  to  the  testator's  niece  Sarah; 
for  the  use  of  the  heirs  of  the  body  of  the  said  Sarah, 
lawfully  begotten  or  to  be  begotten,  their  heirs  and 
assigns  for  ever,  without  any  respect  to  be  had  or 
made  in  regard  to  seniority  of  age  or  priority  of  birth : 
and  the  Court  of  K.  B.  held,  that  they  took  as  joint 
tenants,  because  they  were  to  take  together,  without 
regard  to  seniority  of  age  or  priority  of  birth. 

ch.  9.  9,  It  has  been  stated  in  a  preceding  chapter,  that 

where  there  are  two  different  dispositions  of  the  same 
estate  in  a  will,  the  two  devisees  shall  take  in  moieties. 

1  Inst.  112.  b.    jf^j-j^  jyjj.^  Hargrave  says,  that  in  some  of  the  old  books, 

2  Aik.  373.      it  is  siaid  generally  that  there  shall  be  a  joint  tenancy; 

but  according  to  the  modern  opinion,  and  it  seems  the 
best,  there  will  be  a  joint  tenancy,  or  a  tenancy  in 
common,  according  to  the  words  used  in  limiting  the 
two  estates:  by  which  it  is  meant,  that  if  the  two 
estates  given  by  the  will,  have  the  unity  or  sameness 
of  interest  essential  to  a  joint  tenancy,  the  devisees 
shall  be  joint  tenants;  but  otherwise  shall  be  tenants 
in  common. 
What  words  10.  Whcrcver  a  real  estate  is  devised  to  two  or 

create  a  tenancy  i    .1  i       •       xi  Ml    • 

in  common.       morc  pcrsous,  and  there  are  any  words  in  the  will  in- 

dicatins:   an  intention  that   the   devisees   shall   take 

several  and  distinct  shares  in  it,  they  will  be  tenants 

in  common. 

Torretv.  11.  A  pci'son  dcviscd  lands  to  his  wife  for  life,  re- 

st'STi.       mailider  to  A.  B.  and  C.  and  their  heirs  respectively 

for  ever.     The  question  was,  whether  A.  B.  and  C. 

Were  joint  tenants  orteimnts  in  common. 

.  -tkn  M  The  Court  held  that  here  was  a  tenancy  in  common 
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and  that  it  should  go  throughout,  and  was  not  to  be 
divided ;  and  the  tenant  of  the  devisor  appeared  in 
the  will,  that  every  one  should  have  his  part,  and  their 
heirs :  so  here  was  a  provision  for  children ;  and  the 
word  respectively  would  be  idle,  if  another  construc- 
tion should  be  made,  and  would  signify  no  more  than 
what  the  law  said  without  it. 

12.  One  Lewen  devised  lands  to  his  two  sons,  Lewenv.  Cox, 
equally,  and  their  heirs.  It  was  adjudged  that  the  i  vern. 32.^^^* 
devisees  took  as  tenants  in  common;    for  otherwise 

the  word  equallij  would  have  no  meaning. 

13.  Lands  were  devised  to  five  persons,  their  heirs  james  v. 
and  assigns,  all  of  them  to  have  part  and  part  alike.  So' car.  75. 
and  the  one  to  have  as  much  as  the  other.     Adjudged  "^''  '^* 

to  be  a  tenancy  in  common. 

14.  A  person  devised  a  messuage  with  the  appur-  Oennv. 
tenances  unto  M.  G.  and  T.  R.,  equally  to  them,  his  ^a^^i^'"' Co«-p. 
sister's  sons. 

Lord  Mansfield  said,  there  was  no  room  for  argu- 
ment; equally,  implied  a  division;  whereas  if  they 
were  to  take  as  joint  tenants,  there  would  be  no 
division. 

15.  The  words,  equally  to  be  divided,  have  always 
been  held  to  create  a  tenancy  in  common  in  a  will, 
because  they  imply  a  division  ;  whereas  between  joint 
tenants,  there  is  no  division :  unless  there  are  other 
words  in  the  will,  as  in  some  of  the  preceding  cases, 
that  expressly  give  a  right  of  survivorship. 

16.  A  man  devised  to  his  wife  for  life,  and  after  King  v. 
her  decease,   to  his  three  daughters,  equally  to   be  q"'j*''448 
divided  ;  and  if  any  of  them  died  before  the  other,  then 

the  survivors  to  be  her  heirs,  equally  to  be  divided, 
and  if  they  all  died  without  issue,  then  over. 

It  was  held,  that  the  daughters  were  not  joint 
tenants,  but  that  they  had  several  inheritances  in  tail, 
with  cross  remainders. 

17.  A  man  devised  lands  to  his  two  sons  and  their  Biissettv. 
heirs,  and  the  longer  liver  of  them,  equally  to  be  sJk"'22lj. 
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divided  between  them  and  their  heirs,  after  the  death 
of  his  wife. 

The  Court  was  of  opinion,  that  the  sons  were 
tenants  in  common,  and  that  the  devise  was  good; 
and  the  reason  was  upon  tlie  construction  of  wills, 
that  it  ought  to  be  according  to  the  intent  of  the 
devisor ;  his  intent  appearing  to  be,  not  only  to  pro- 
vide for  his  two  sons,  but  for  their  posterity :  that  not 
only  his  two  sons,  but  their  heirs,  should  have  an 
equal  part;  for  the  words  were,  "  equally  to  be  di- 
vided between  them  and  their  heirs."  And  though 
by  the  first  words  it  was  given  to  them  and  the  sur- 
vivor of  them,  yet  the  last  words  explained  what  he 
intended  by  the  v/ord  "  survivor ;"  that  the  survivor 
should  have  an  equal  division  with  the  heirs  of  him 
who  should  die  first.  And  though  the  testator  had 
not  aptly  expressed  himself,  yet  upon  all  the  words 
taken  together,  his  meaning  seemed  to  be  so. 
Prince  V,  18.  A  persou  devised  two  leasehold  houses  to  J.  P. 

1  At;!"'i:)3.  and  J.  H.  and  then  said — "  My  will  and  meaning  is, 
that  the  rents  of  my  two  said  houses  shall  be  equally 
shared  and  divided  between  them  the  said  J.  P.  and 
J.  H.  as  aforesaid."  It  was  held  by  Lord  Hardwicke, 
that  the  devisees  took  as  tenants  in  common. 
sheppardv.  19.  A  pcrsou  dcviscd  a  freehold  cstatc  to  trustees 

2Atk"Jii.  ^'^"id  their  heirs,  in  trust  to  permit  his  three  sisters 
and  their  assigns  to  hold  and  enjoy  the  said  premises, 
and  to  receive  the  rents  thereof,  to  their  sole  and  sepa- 
rate use ;  and  as  his  said  sisters  should  severally  die, 
he  gave  the  premises  to  their  several  heirs. 

Lord  tiardwicke  held,  that  the  plain  meaning  of  the 
words,  /'  as  they  severally  die,"  dec.  was,  that  the 
sisters  should  take  as  tenants  in  common. 
Man-atv.  20.  A  tcstator  devised  all  his  real  estates  to  trus- 

or"''7;..  tees,  as  soon  as  his  three  dauohters  should  attain 
their  respective  ages  of  21,  to  convey  to  them  and  the 
heirs  of  their  bodies,  as  joint  tenants. 

Lord  Hardwicke,  after  obsening  that,  on  account 


T^V/e  XXXVIII.    Devise,    C/«.  xv.  §  21,  375 

of  the  direction  to  convey,  tiiis  was  an  executory- 
trust,  in  which  case  the  Court  assumed  greater  latitude 
of  moulding  the  will  according  to  the  intention  of  the 
testator,  gave  his  opinion,  that  the  daughters  did  not 
take  as  joint  tenants  ;  but  that  conveyances  should  be 
made  to  them  at  21  .respectively,  in  tail  male,  with 
cross  remainders  in  tail ;  by  which  means  survivorship 
would  be  preserved,  upon  the  death  of  any  daughter 
without  issue,  which  was  the  most  that  was  meant  by 
joint  tenants. 

21.  J.  S.,  seised  in  possession  of  some  freehold  stonetv. 
lands,  and  entitled  in  reversion  to  others,  made  his  mss!  r.' 
will  in  these  words, — "  Imprimis,  my  mind  and  will  ^^^^•^^^' 
is,  that  all  my  debts  and  funeral  expenses  be  paid  out 
of  my  whole  estate ;  and  whereas  I  am  entitled  to 
divers  freehold  messuages,  lands,  and  tenements  at 
the  decease  of  my  aunt  M.,  I  hereby  give  the  said 
premises,  as  well  as  my  other  estate,  to  A.  B.  and  C. 
and  their  heirs,  upon  trust  that  at  the  decease  of  my 
aunt  M.  what  my  personal  estate  shall  not  extend  to 
pay,  they  shall,  by  sale  or  mortgage  of  any  part  of 
my  real  estate,  raise  so  much  money  as  shall  pay  off 
all  my  just  debts;  and  I  hereby  order,  and  my  mind 
is,  that  the  remainder  of  my  estate  shall  go  to,  and 
be  equally  divided  amongst,  my  three  children,  Dinah, 
Frances,  and  Mary,  and  the  survivor  of  them,  and 
their  heirs  for  ever.  And  I  do  hereby  order  the 
guardianship  of  my  son  John,  as  well  as  of  my  other 
said  three  children,  to  my  wife ;  and  will  that  she 
shall  educate  them  out  of  the  rents  and  profits  of  their 
several  estates  and  fortunes,  given  them,  and  settled 
upon  them  by  this  my  will,  or  otherwise  howsoever." 

Lord  Hardwicke, — "  In  making  a  construction  of 
this  will,  the  testator's  circumstances,  as  to  family 
and  estate,  must  be  considered.  He  had  one  sonand 
three  daughters :  he  had  two  estates,  one  in  posses- 
sion, the  other  in  reversion,  and  intended  making  a 
provision  by  way  of  portion  for  his  three  younger 
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children.  The  question  is,  whether  these  three  daugh- 
ters take  as  joint  tenants,  or  tenants  in  common ;  and 
I  am  of  opinion  that  they  each  take  a  separate  share. 
Courts  of  law  were  anciently  very  favourable  to  joint 
tenancies,  upon  account  of  the  tenures,  to  prevent  the 
splitting  them :  but  since  the  abolition  of  tenures, 
even  courts  of  law  have  been  less  favourable  to  them ; 
but  courts  of  equity  always  espouse  tenancies  in  com- 
mon, as  being  a  more  equitable  provision,  and  pre- 
venting the  descent  of,  and  right  to,  the  estate  depend- 
ing upon  an  accident,  that  of  survivorship,  and  are 
still  more  inclined  to  them,  when  the  question  arises 
upon  provisions  for  children,  whereby  an  equality  is 
established  amongst  them.  It  was  said  on  the  one 
hand  that  the  word  "  survivor"  makes  a  joint  tenancy; 
and  on  the  other  that  the  words  *'  equally  to  be  di- 
vided," should  sever  it,  and  make  a  tenancy  in  com- 
mon ;  and  I  am  of  opinion  that  in  this  case  these  last 
words  must  prevail :  for  it  could  never  be  the  testa- 
tor's intent,  that  if  any  one  of  his  younger  children 
should  die  leaving  children,  such  children  should  have 
nothing  at  all ;  but  their  mother's  share  should  go  to 
the  surviving  sisters.  It  was  said  the  daughters  might 
have  severed  the  joint  tenancy;  but  here  they  were 
under  age ;  any  one  of  them  might  have  married,  and 
had  children,  and  died  under  age,  before  any  sever- 
ance of  the  joint  tenancy  could  be. 

**  For  the  defendant,  it  was  insisted,  that  the  word 
survivor  should  relate  to  such  as  should  be  living  at 
the  death  of  M.  his  aunt,  because  it  was  then  the 
division  must  be  made  ;  but  that  would  not  do,  for  so 
the  whole  would  be  suspended,  and  nothing  vest  till 
M.'s  death ;  which  was  plainly  contrary  to  the  testa- 
tor's intention.  The  words  carried  an  immediate  de- 
vise, after  the  execution  of  the  trust ;  he  directs  the 
rents  and  profits  to  be  applied  for  their  maintenance, 
until  they  attain  21.  And  I  therefore  resort  to  the 
resolution  in  Blissett  v.  Cranwell,  which  I  think  fully 
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governs  the  present  case;  It  is  there  said,  that  the 
testator's  intent  of  providing  not  only  for  his  sons,  but 
for  their  posterities,  must  prevail,  and  that  therefore 
the  sons  should  be  tenants  in  common :  this  is  a  good 
and  substantial  reason,  and  not  a  playing  upon  words. 
Apply  it  to  the  present  case.  This  is  a  provision  for 
children,  as  well  as  that;  here  are  the  words,  *'  equally 
to  be  divided,"  as  there  were  there,  and  the  objection 
that  the  survivor  should  take  the  whole,  held  in  that 
case  as  well  as  in  this.  I  take  the  word  "  heirs"  here 
to  relate  to,  and  the  inheritance  to  be  thereby  fixed  in, 
them  all,  and  not  in  the  survivor.  The  taking  it  in 
the  contrary  sense  would  put  the  inheritance  in  abey- 
ance, upon  the  known  difference  between  a  gift  to 
A.  and  B.  and  their  heirs,  which  makes  them  joint 
tenants,  and  fixes  the  inheritance  immediately;  and 
a  gift  to  A.  and  B.  and  the  heirs  of  the  survivor, 
whereby  no  inheritance  is  fixed  in  either,  but  remains 
in  abeyance  until  the  death  of  one  of  them." 

22.  A  person  devised  lands   to  his  five  children,  Rosev.  hui, 
and    the  survivors   and    survivor   of  them,    and   the^^""'^*^^'* 
executors  and  administrators  of  such  survivor,  share 
and  share  alike,  as  tenants  in  common,  and  not  as 
joint  tenants. 

j  It  was  contended  that  this  was  a  tenancy  in  com- 
mon among  the  five  children  for  life ;  witl^  a  survivor- 
ship to  the  longer  liver  of  them. 

Lord  Mansfield  said,  that  an  estate  to  more  than 
one,  with  a  benefit  of  survivorship,  was  a  joint  tenancy. 
But  here  the  testator  had  expressly  declared  that  they 
should  not  take  as  joint  tenants.  The  construction 
contended  for  was  too  refined  for  the  testator's  mean- 
ing. He  meant  to  dispose  of  all  his  estate  real  and 
personal,  and  he  meant  to  dispose  of  his  real  estate 
among  his  children,  after  tlie  death  of  his  wife.  lie 
used  the  same  words  in  disposing  of  the  real  estate, 
as  he  did  in  disposing  of  the  personal,  and  they  ex- 
plained each  other.     There  wer§  words  in:  the  will  .,:,'. 
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which  plainly  showed  that  he  meant  his  estate  to  go 
to  the  representatives  of  his  children,  after  their  deaths, 
though  he  had  used  improper  terms.  It  was  plain 
that  they  were  not  to  take  as  joint  tenants ;  and  it  was 
plain  to  him,  that  he  considered  that  several  of  his  five 
children  might  happen  to  die  in  his  own  lifetime,  and 
therefore  made  a  provision  for  such  of  them  as  should 
survive  him,  and  be  in  existence  at  the  time  when  the 
interest  was  to  vest,  and  their  representatives.  He 
meant  to  prevent  a  lapse,  and  therefore  the  Court 
might  rather  apply  the  words  to  a  fixed  particular 
time,  than  give  no  meaning  at  all  to  them ;  and  this 
iAb.Eq.  292.  was  agreeable  to  the  case  of  Stringer  v.  Philips. 

Mr.  Just.  Wilmot  concurred ;  he  thought  the  true 
construction  to  be,  that  the  words  ''  survivors  and 
survivor"  were  inserted  in  order  to  prevent  the  con- 
sequence of  any  lapse,  by  any  of  the  testator's  chil- 
dren dying  in  his  own  lifetime.  He  meant  his  chil- 
dren to  be  all  equal ;  and  if  one  only  or  more  should 
survive  the  rest,  at  the  time  of  his  death,  the  clause 
meant,  that  the  share  or  shares-  of  such  survivor  or 
survivors  should  go  to  them,  and  their  representa- 
tives ;  but  he  could  never  mean  to  exclude  the  chil- 
dren of  any  of  his  children,  who  should  leave  any. 
This  will  gave  the  absolute  fee  to  all,  as  tenants  in 
common,  for  executors  was  equivalent  to  heirs  in 
a  will. 

Mr.  Just.  Yates,  who  tried  the  cause,  concurred ; 
the  testator's  intention  being  as  plain  as  it  could  be, 
having  said  that  his  children  should  take  as  tenants 
in  common,  and  not  as  joint  tenants ;  and  the  word 
survivor  should  not  destroy  and  control  this  plain 
intention. 

The  Court  were  unanimous  that  it  was  a  tenancy  in 

common  in  fee  ;  and  that  the  words  "  survivors  and 

survivor"  related  to  the  death  of  the  testator. 

Thomas''  23.  R.  Clarke  devised  liis  estate  to  trustees  and 

n^r's?  ^"''    ^^^^^^  heirs,  to  the  use  of  the  testator's  nieces,  Susan 
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Clarke,  Eliz.  Garland,  and  Ann  Corry,  and  the  sur-  ' 
vivor  and  survivors  of  them,  and  the  heirs  of  the  body 
of  such  survivor  and  survivors,  as  tenants  in  common 
and  not  as  joint  tenants;  and  for  want  of  such  issue, 
remainder  over. 

Upon  a  case  sent  by  the  Master  of  the  Rolls  for  the 
opinion  of  the  Court  of  Common  Pleas,  the  Judges  of 
that  Court  certified  that  the  devisees  took  as  tenants 
in  common. 

24.  It  has  been  stated  that  two  persons  may  have  Tn.is.c.  i. 
an  estate  in  joint  tenancy,  for  their  lives,  and  be  tenants 

in  common  of  the  inheritance.     These  estates  may  be 
created  by  v/ill,  as  well  as  by  deed. 

25.  A  person  devised  an  estate  to  be  sold  for  the  Barker  v. 

\.    ,    ,  ,    ,  .  ,     T  ,      ,  ,         Gills,  2  p. 

payment  oi  debts  and  legacies ;  and  directed  that  the  wms.  2^0. 
surplus  of  the  money  should  be  laid  out  in  the  pur-  smith^sic. 
chase  of  lands,  to  be  settled  to  the  use  of  the  testator's   ^^°^'  ^^''• 
two  nephews,  and  the  survivor  of  them,   and  their 
heirs,   equally   to   be   divided  between  them,    share 
and  share  alike.     The  question  was,  whether  these 
words    created   a   joint    tenancy,    or   a    tenancy  in 
common. 

Lord  King  said,  it  was  a  certain  rule,  in  the  ex- 
position of  wills  especially,  that  every  word  should 
have  its  effect,  and  not  be  rejected,  if  any  construction 
could  possibly  be  put  upon  it,  and  here  he  thought 
there  might.  The  first  part  of  the  devise  being  to  two,  <^ 
and  the  survivor  of  them,  made  them  plainly  joint 
tenants  for  life,  and  therefore  they  should  be  so  taken  ; 
and  then,  as  to  the  next  words — "  and  to  their  heirs 
equally  to  be  divided  between  them,  share  and  share 
alike,"  these  were  plainly  words  importing  a  tenancy 
in  common,  and  should  operate  accordingly,  so  as  to 
make  them  tenants  in  common  of  the  inheritance ;  by 
which  construction  of  the  will  every  word  would  take 
place. 

A  decree  was  made  accordingly;  which  was  af-  3Bro,Pari. 
firmed  by  the  House  of  Lords.  ^''  ^^^' 
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26.  With  respect  to  the  words  by  which  cross  re- 
mainders are  expressly  created  in  a  will,  they  are  of 
course  the  same  as  those  which  are  used  for  that  pur- 
pose in  a  deed.  But  cross  remainders  may  arise  in  a 
will,  by  implication  of  law,  where  it  appears  to  have 
been  the  intention  of  the  testator  that  there  should  be 
cross  remainders. 

27.  A.  having  issue  five  sons,  his  wife  being  ensiejit 
with  the  sixth,  devised  two  thirds  of  his  lands  to  his 
four  younger  sons,,  and  the  child  in  ventre  matris,  if 
it  was  a  son,  and  their  heirs;  and  if  they  all  died 
without  issue  male  of  their  bodies,  or  any  of  them,  that 
the  land  should  revert  to  the  right  heirs  of  the  devisor. 

It  was  adjudged  that  the  younger  sons  were  tenants 
in  tail,  with  cross  remainders  to  each  of  them  ;  for  it 
was  clearly  the  intention  of  the  testator  that  no  part 
of  the  estate  devised  should  revert  to  the  heirs  of  the 
devisor,  as  long  as  any  issue  remained  of  any  of  his 
younger  sons. 

28.  A  man  having  two  sons,  devised  part  of  his  lands 
to  one  of  them  and  his  heirs,  and  the  remaining  part  to 
the  other  and  his  heirs :  and  added  this  item ;  I  will 
that  the  survivor  of  them  shall  be  heir  to  the  other, 
if  either  of  them  die  without  issue. 

Adjudged  that  they  were  tenants  in  common  in  tail, 
with  cross  remainders. 

29.  A  testator  devised  in  these  words, — "  I  give 
all  my  lands  in  M.  to  my  two  daughters,  Elizabeth 
and  Anne,  and  their  heirs,  equally  to  be  divided  be- 
tween them ;  and  in  case  they  happen  to  die  without 
issue,  then  I  give  and  devise  all  the  said  lands  to  my 
nephew." 

Adjudged  that  the  two  daughters  took  estates  tail, 
with  cross  remainders. 

30.  The  implication  must,  however,  be  a  necessary 
one ;  for  otherwise,  cross  remainders  will  not  be  rais- 
ed, even  betvreeii  two  persons,  without  words  creating 
a  necessary  implication. 
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31.  Richard  Holden  devised  lands  to  his  grandson  Comterr. 
Richard  Holden,  and  grand-daughter  Ann  Holden,  yea' 
equally  to  be  divided,  and  to  the  heirs  of  their  respec- 
tive bodies  ;  and  for  default  of  such  issue,  to  another 
person.  It  was  determined-  that  there  were  no  cross 
remainders  between  Richard  and  Ann  Holden,  be- 
cause there  were  no  express  words,  nor  any  necessary 
implication  to  raise  them;  for  the  mere  words  "  and 

for  default  of  such  issue,"  being  relative  to  what  went 
before,  only  meant,  and  for  default  of  heirs  of  their 
respective  bodies ;  and  then  it  was  no  more  than  if  it 
had  been  a  devise  of  a  moiety  to  Richard  and  the  heirs 
of  his  body,  and  of  the  other  moiety  to  Elizabeth  and 
the  heirs  of  her  body,  and  for  default  of  heirs  of  their 
respective  bodies,  remainder  over,  in  which  case  there 
could  be  no  doubt. 

32.  John  Ovv^en  being  seised  in  fee  of  two  messua-  Davenport 
ges,  devised  them  to  his  wife  for  her  life,   and  after  J'Atk.'sVg. 
her  decease,  to  his  son  and  daughter  John  and  Mar- 
garet, to  be  equally  divided  between  them,  and  the 
several  and  respective  issues  of  their  bodies,  and  for 

want  of  such  issue,  to  his  wife  in  fee.  Lord  Hardwicke 
was  of  opinion  that  this  will  was  not  so  penned  as  to 
create  cross  remainders,  which  not  being  favoured  by 
the  law,  could  only  be  raised  by  an  implication  abso- 
lutely necessary ;  and  that  was  not  the  case  here,  for 
the  words  several  and  respective  effectually  disjoined 
the  title. 

33.  It  was,  however,  laid  down  by  the  Judges,  in  Formerly 
•the  reign  of  King  Charles  I.,   that  cross  remainders  SetwI^n'more 
should  not  be  implied  between  more  than  two  persons.  *^^  ^'^''• 
And  the  late  Mr.  Serjeant  Williams  has  observed,  that 

this  doctrine  was   established  for  two  reasons ;  one  i  saunders, 
was,  to  prevent  as  well  the  confusion  which  it  was  ^^1\^q^' 
said  would  follow  from  the  division  of  an  estate  among 
many,  as  the  uncertainty  which  would  arise,  whether 
the  surviving  shares  should  vest  in  them  as  joint-te- 
nants, or  tenants  in  common,  and  for  v/hat   estate. 
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The  other,  which  was  a  technical  reason,  was  to  avoid 
the  splitting-  of  tenures. 

34.  A  person  having  three  sons, 
of  three  houses,  devised  a  house  to 
heirs ;  with  a  proviso,  that  if  all 
should  die  without  issue  of  their  bodies  begotten,  that 
then  all  his  said  messuages  should  remain  over,  and  be 
to  his  wife  and  her  heirs. 

It  was  adjudged  that  these  words  did  not  create 
cross  remainders  between  the  sons ;  but  that  on  the 
death  of  any  one  of  them  without  issue,  his  house 
should  go  over  to  his  mother.  And  Mr.  Just.  Dod- 
ridge  said,  that  although  in  a  devise  to  two  persons, 
there  might  be  cross  remainders,  by  implication,  yet 
that  in  a  devise  to  three,  cross  remainders  should  never 
be  implied  ;  on  account  of  the  uncertainty  and  incon- 
venience. 

35.  In  a  subsequent  case  Lord  Hale  said,  that  cross 
remainders  should  not  be  created  between  three  per- 
sons, unless  the  w^ords  of  the  will  plainly  proved  the 
intent  of  the  testator  to  have  been  so ;  as  if  Blackacre 
were  devisedto  A.,  Whiteacre  to  B.,  and  Greenacre  to 
C,  and  if  they  should  all  die  without  issue  of  their 
bodies,  vel  altcnus  eorum,  then  cross  remainders  would 
be  allowed. 

36.  A  person  devised  to  his  four  sisters  and  a  niece 
for  their  lives,  share  and  share  alike,,  as  tenants  in 
common,  and  not  as  joint  tenants,  remainder  to  their 
sons  successively  in  tail  male,  remainder  to  their 
daughters  in  tail,  the  reversion  to  his  own  right  heirs. 

Lord  Mansfield  said,  that  wherever  cross  remainders 
were  to  be  raised  by  implication  between  two,  and  no 
more,  the  presumption  was  in  favour  of  cross  remain- 
ders ;  where  they  were  to  be  raised  between  more 
than  two,  there  the  presumption  was  against  cross  re- 
mainders ;  but  that  presumption  might  be  answered  by 
circumstances  of  plain  and  manifest  intention  either 
way.     This  was  a  qualification  of  the  rule  laid  down 
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in  former  cases;  for  they  seemed  to  say  that  there 
should  not  be  cross  remainders  between  more  than 
two ;  but  the  true  rule  was  to  take  it  with  the  qua- 
lification above  stated.  Here  the  presumption  was^ 
against  cross  remainders,  and  judgment  was  given  that 
there  were  nocross  remainders. 

37.  In  the  case  of  Doe  v.  Cowper,  which  has  been  Ante,  c.  12, 
stated  in  a  former  chapter,  Mr.  Just.  Lawrence  ob- 
served, that  the  principal  part  of  the  plaintiff's  argu- 
ment was  founded  upon  the  raising  of  cross  remain- 
ders, by  implication,  between  the  issue  of  Richard 
Cook.     But  it  was  a  settled  rule  that  they  should  not 

be  implied  between  more  than  two,  unless  such  ap- 
peared upon  the  face  of  the  will  to  have  been  the  in- 
tention of  the  testator :  but  no  such  intent  appeared 
in  that  case,  from  the  words  of  the  will;  nor  could  it 
be  implied  merely  from  the  circumstance  that  the  re- 
mainder over  was  not  to  take  effect  but  upon  the  dying 
of  Richard  Cook  without  leaving  issue. 

38.  This  doctrine  has  been   somewhat  altered  in  This  doctrine 

somev\liat 

modern  times  ;  for  it  has  been  lately  held,  that  where  altered. 
there  are  no  words  to  sever  the  title,  cross  remainders  1  saund. 
shall  be  implied ;  and  that  the  presumption  against  ^^^ "" ""  ' 
cross  remainders,   between  more  than  two   persons, 
may  be  answered  by  circumstances  of  plain  intention. 

39.  A  devise  was  in  these  words, — "  To  the  use  of  wrightv. 
all  and  every  the  daughter  and  daughters  of  the  body  cowp.  31. 
of  P.  H.,  and  to  the  heirs  of  her  and  their  body  and 
bodies  lawfully  issuing;  such  daughters,  if  more  than 

one,  to  take  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  for  default  of  such  issue,  to  the  right 
heirs  of  the  devisor." 

There  were  two  daughters  ;  and  one  of  them  having 
died  an  infant,  the  question  was  whether  her  sister 
became  entitled  to  her  moiety.  On  a  case  being  sent 
out  of  tlie  Court  of  chancery,  for  the  opinion  of  the 
Judges  of  the  Court  of  K.  B.,  the  certificate  was,— 
*'  There  are  no  words  ia  the  instrument  which  intimate 
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any  intention  to  limit  over  the  respective  shares  of  the 
two  daughters  dying  without  heirs  of  their  bodies  re- 
spectively ;  on  the  contrary,  the  limitation  over  is  of 
the  whole  estate  to  all  the  daughters,  and  is  to  take 
•place  on  the  express  contingency  of  failure  of  all  and 
every  the  daughter  and  daughters,  and  the  heirs  of 
their  body  and  bodies ;  and  the  limitation  over  on 
default  of  such  issue,  is  to  the  heir  at  law.  Conse- 
quently we  are  of  opinion,  that  as  nothing  is  given 
to  the  heir  at  law,  whilst  any  of  the  daughters  or  their 
issue  continue,  they  must,  among  themselves,  take 
cross  remainders. 
Doe  V,  40.  A  person,  after  devising  to  his  sons  in  succes- 

2  East,  R.  47.   sion  for  life,  with  remainder  to  the  heirs  male  of  their 
bodies,  remainder  to  the  heirs  female  of  their  bodies, 
devised  to  the  use  of  all  and  every  his  daughter  and 
daughters,  as  tenants  in  common  and  not  as  joint  te- 
nants, and  to  the  heirs  of  her  and  their  body  and 
bodies  issuing,  with  remainder  to  the  heirs  of  his  bro- 
ther Abraham  for  ever.  Lord  Mansfield  said,  the  ques- 
tion was,  whether  the  intent  was  so  plain  as  that  it 
could  not  be  effectuated  without  giving  cross  remain- 
ders ;  and  the  Court  thought  that  it  was  plain  and  un- 
avoidable to  give  cross  remainders.     The  testator  had 
three  sons,  to  each  of  whom  he  gave  several  estates  in 
tail.     His  plan  was  to  follow  the  course  of  descent  by 
preferring  even  the  female  line  of  each  of  his  sons  (in 
failure  of  the  male)  before  his  other  sons  and  their  male 
line,  and  before  his  own  daughters.     He  thought  the 
coming  to   his  daughters  a  remote  contingency,   he 
therefore  made  use  of  the  words,  daughter  and  daugh- 
ters ;  all  and  every ;  if  two  or  more ;  supposing  that 
the  number  might  be  reduced  before  they  might  be- 
come entitled.     He  took  for  granted  that  a  remainder 
to  his  brother  Abraham,  who  was  alive  when  he  made 
the  will,  could  not  take  place  till  failure  of  his  own 
issue ;  therefore  he  limited  the  remainder  to  the  heirs 
of  his  brother  Abraham,  supposing  it  not  likely  to 
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happen  in  his  time.  He  also  limited  the  remainder  in 
the  singular  number;  conceiving  it  could  not  take 
effect  till  the  death  of  the  last  daughter  without  issue. 
'*  We  think  these  words  are  equivalent  to  an  express 
declaration  that  there  shall  be  cross  remainders.  In 
all  the  limitations  the  female  line  of  each  son  must  fail, 
before  the  male  line  of  the  other  sons  shall  take,  and 
all  must  fail  before  the  daughters  could  take :  then  it 
would  be  absurd  to  suppose  that  he  meant  to  devise 
over  the  shares  of  any  of  his  own  daughters  dying, 
from  the  rest,  when  he  had  not  done  so  by  his  son's 
daughters ;  or  that  he  should  have  given  to  the  heirs 
of  his  brother  the  share  of  one  of  his  own  daughters 
dying,  while  any  of  them  was  left :  for  if  Abraham  had 
no  children,  then  the  daughters  would  be  his  heirs. 
Therefore  we  think  he  has  given  all  his  daughters  the 
estate,  with  cross  remainders,  as  fully  as  if  he  had 
given  them  in  the  most  express  words." 

41.  G.  Phipard  devised  an  estate  to  his  brothers  Phioardv. 
William  and  John,  and  his  sister  Elizabeth,  and  the  cowp.  ryr. 
heirs  of  their  bodies,  as  tenants  in  common,  and  not  as 
joint  tenants ;  and  for  want  of  such  issue,  to  his  own 
right  heirs  for  ever. 

Upon  a  case  sent  out  of  Chancery  for  the  opinion 
of  the  Judges  of  the  Court  of  K.  B.,  whether  there 
were  cross  remainders  created  by  the  will ;  Lord 
Mansfield  said,  the  reason  given  in  the  old  cases  against 
raising  cross  remainders,  namely,  to  prevent  the  split- 
ting of  freeholds,  had  not  very  great  weight  at  the  time 
it  was  given,  and  certainly  had  none  then.  To  be  sure 
where  they  were  to  be  raised  between  two,  and  no 
more,  the  favourable  presumption  was  in  support  of 
cross  remainders ;  where  between  more  than  two,  the 
presumption  was  against  them;  but  the  intention  of 
the  testator  might  defeat  the  presumption  in  either 
case.  In  Davenport  v.  Oldis,  where  the  question  was.  Ante,  §32. 
whether  cross  remainders  should  be  raised  between 
two  only.  Lord  Hardwicke,  by  way  of  general  obser-  * 
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vation,  laid  it  down  that  the  words,  in  default  of  such 
issue,  should  not  merely  in  themselves  create  cross  re- 
mainders, But  since  that  time,  in  the  case  of  Wright 
V.  Holford,  the  Court  went  expressly  on  the  distinc- 
tion of  there  being  no  words,  such  as  respectively,  to 
sever  the  title ;  but  that  the  limitation  over  being,  in 
default  of  all  the  issues,  the  rule  of  construction  laid 
down,  as  between  two,  should  prevail.  That  case, 
therefore,  upon  full  consideration,  says,  that  these 
\yords  should  lay  such  a  foundation  as  to  create  cross 
remainders ;  and  in  general  he  believed  that  in  devises 
of  this  kind  the  intention  of  the  testator  was  in  favour 
of  cross  remainders ;  but  there  must  be  some  circum- 
stances manifesting  such  intention.  In  the  present 
case  the  testator  had  two  brothers  and  a  sister ;  if  he 
meant  his  estate  should  have  gone  to  his  heir  at  law, 
there  was  no  occasion  to  make  a  will ;  therefore  it  was 
clear  he  did  not  mean  his  brother  John  should  take  it 
as  his  heir,  or  that  William  should  do  so ;  but  he 
meant  that  his  sister  should  be  equally  an  object  of  his 
bounty.  It  was  clear  that  he  meant  no  division  should 
take  place,  to  create  an  inequality  between  them,  till 
a  failure  of  the  heirs  of  all  their  bodies.  He  therefore 
began  with  a  disposition  thus, — ''  As  to  all  my  tem- 
poral estate,  I  give  my  lands  to  my  two  brothers  and 
my  sister,  and  to  the  heirs  of  their  bodies  lawfully  be- 
gotten." These  were  the  words  of  an  ignorant  man, 
and  the  will  was  inaccurately  drawn,  for  there  could 
not  be  a  limitation  to  two  brothers  and  a  sister,  and  to 
the  heirs  of  their  three  bodies ;  the  Court  therefore 
must  mould  them  as  near  to  the  intent  of  the  testator 
as  they  could.  The  lands,  he  said,  were  equally  to 
be  enjoyed  by  his  brothers  and  sister,  and  the  heirs  of 
their  bodies  :  it  was  impossible  to  have  expressed  his 
intention,  that  his  sister  should  take  equally  with  his 
brothers,  more  plainly.  He  meant  his  estate  should 
continue  fettered  with  an  entail,  as  long  as  the  exist- 
enjjg^of  t^ig  persons  then  in  being,  and  their  issue ,  and 
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that  his  heir  at  law  should  take  nothing,  till  after  that 
entail  was  determined :  whereas  if  the  construction 
were  to  be  that  the  heir  at  law  should  take  upon  the 
failure  of  issue  of  any  one,  the  elder  or  the  younger 
brother,  as  the  case  might  happen,  would  then  take  a 
fee  in  the  share  of  the  deceased  brother  or  sister,  and 
so  create  an  inequality,  which  the  testator  never  in- 
tended to  make.  For  it  was  limited  to  them  and  the 
heirs  of  their  bodies,  and  for  want  of  such  issue ;  want 
of  issue  there  plainly  meant  issue  of  all  of  them;  how 
could  it  then  be  executed  but  by  raising  cross  remain- 
ders. It  seemed  to  be  as  strong  a  case  as  that  of 
Wright  V.  Holford. 

The  other  Judges  concurred,  and  the  Court  cer- 
tified that  there  were  cross  remainders. 

42.  A  person  devised  to  all  and  every  the  daughter  Athenorf 
and  daughters  of  the  body  of  his  daughter  Martha,  4'xeTOR.7lo 
and  the  heirs  male  of  the  body  of  such  daughter  or 
daughters,  equally  between  them ;  if  more  than  one^ 
as  tenants  in  common,  and  not  as  joint  tenants;  and 
for  and  in  default  of  such  issue,  he  gave  and  devised 
all  his  said  premises  unto  his  right  heirs  for  ever. 

Upon  a  case  sent  out  of  Chancery  for  the  opinion 
of  the  Judges  of  the  Court  of  K.  B.,  Lord  Kenyon 
.said,  that  as  between  two  only,  it  should  be  presumed 
that  cross  remainders  were  intended  to  be  raised ;  but 
if  there  were  more  than  two,  it  was  necessary  to  resort 
to  other  words  in  the  will  to  discover  an  intention  to 
raise  cross  remainders  :  but  here  there  was  no  doubt, 
from  the  words  of  the  limitation  over,  but  that  the  de- 
visor intended  to  raise  cross  remainders  between  the 
grand-daughters.  The  testator  clearly  intended  that 
the  whole  should  go  together,  whereas  if  no  cross  re- 
mainders were  raised  between  the  grand-daughters,  it 
would  go  to  the  right  heirs  by  separate  portions,  on 
the  death  of  each  grand- daughter. 

Mr.  Just.  Buller  said,  this  was  a  stronger  case  for 
raising  cross  remainders  than  that  of  Phipard  v.  M^ns--  Ante,  S4i. 

2  c  2 
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field ;  for  here,  besides  the  words,  for  default  of  such 
issue,  namely,  issue  of  all  of  them,  the  devise  over  was 
of  all  the  testator's  estates  ;  now  they  could  not  all  go 
together  but  by  making  cross  remainders  between  the 
grand-daughters. 

The  Court  certified  that  the  daughters  of  Martha 
took  estates  in  tail  male,  with  cross  remainders. 

43.  It  is  observable  that  the  words  several  and  re- 
spective were  relied  upon  in  the  cases  of  Comber  v. 
Hill,  and  Davenport  v.  Oldis,  to  show  that  the  limita- 
tion over  was  to  take  place  upon  failure  of  either  of  the 
daughters  and  their  issue  respectively ;  but  in  the  fol- 
lowing case,  cross  remainders  were  raised  by  implica- 
tion, notwithstanding  the  use  of  the  word  respective. 

44.  A  person  devised  an  estate  to  all  and  every  the 
younger  children  of  Mary  Foxon,  begotten  or  to  be 
begotten;  if  more  than  one,  equally  to  be  divided 
among  them,  and  to  the  heirs  of  their  respective  body 
and  bodies,  to  hold  as  tenants  in  common  and  not  as 
joint  tenants ;  and  if  the  said  Mary  Foxon  should  have 
ohly  one  child,  then  to  such  only  child,  and  to  the 
heirs  of  his  or  her  body  lawfully  issuing ;  and  for  want 
of  such  issue,  he  gave  and  devised  the  said  premises 

to  C.  N.  "■    '^jSW    ai'i 

The  question  was,  whether  cross  remainders' were 
raised  between  the  younger  children  of  Mary  Foxon. 

Lord  Kenyon  said,  that  where  cross  remainders 
were  to  be  raised  by  implication  between  two,  and  no 
more,  the  presumption  v/as  in  favour  of  cross  remain- 
ders ;  where  they  were  to  be  raised  between  more  than 
two,  the  presumption  was  against  them ;  but  that  pre- 
sumption might  be  answered  by  circumstances  of 
plain  and  manifest  intention,  either  way.  Whatever 
was  declaratory  of  the  intention  of  the  party,  he  took 
to  be  expressed ;  no  technical  words  were  necessary 
td  convey  an  intention,  but  if  taking  the  whole  instru- 
ment together  there  was  no  doubt  of  the  party's  mean- 
ing, th^  Court  arrived  at  the  conclusion.     Now  here 
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the  testator  set  out  with  devismg  all  his  farm,  &c.  to 
his  daughter  and  grand-daughter  for  their  lives,  re- 
mainder after  the  death  of  the  survivor,  to  all  and  every 
the  younger  children  of  IMary  Foxon;  if  more  than 
one,  equally  to  be  divided  amongst  them,  and  the  heirs 
of  their  respective  body  and  bodies,  as  tenants  in  com- 
mon ;  and  if  only  one  child,  then  to  such  only  child  ■  j  ' 
and  the  heirs  of  his  or  her  body,  &c. ;  and  for  want  of 
such  issue,  he  gave  and  devised  the  said  premises  to 
his  son  in  law  C.N.  What  he  meant  by  the  said  pre- 
mises was  evident,  and  could  not  have  been  rendered 
clearer  by  saying  all  the  said  premises,  though  it 
might  have  served  to  multiply  words.  Then,  after 
several  limitations,  and  for  want  of  such  issue,  he  pro- 
ceeded to  divide  the  estate  into  thirds,  to  go  to  differ- 
ent persons :  till  then  the  entirety  of  the  estate  was 
to  be  preserved,  and  all  was  to  go  over  at  the  same 
time.  But  great  stress  was  laid  upon  the  word  ?'espec~ 
tive,  as  disjoining  the  title;  and  the  authority  of  Lord 
Hardwicke  was  referred  to  in  the  cases  mentioned. 
No  person  regarded  what  fell  from  that  great  Judge 
with  more  reverence  than  he  did ;  but  it  was  unworthy 
of  his  great  learning  and  ability  to  lay  such  stress  as 
he  was  stated  to  have  done  on  the  word  respective. 
Creating  a  tenancy  in  common  divided  the  title  as 
much,  whether  the  word  respective  was  used  or  not ; 
and  as  to  what  might  have  been  said  by  other  Judges 
with  reference  to  the  opinion  delivered  in  Comber  v. 
Hill,  and  Davenport  v.  Oldis;  in  subsequent  cases, 
where  the  word  respective  did  not  occur,  feeling  them- 
selves right  on  the  principle  on  which  they  proceeded, 
it  was  not  to  be  wondered  at  that  they  were  desirous 
of  relieving  their  own  minds  from  the  weight  of  Lord 
Hardwicke's  opinion,  that  there  was  a  distinction  be- 
tween the  cases,  in  the  omission  of  that  word,  on  which 
he  so  much  relied ;  but  it  was  too  much  to  infer  from 
thence  that  those  Judges  therefore  approved  of  his 
opinion,  or  that  their  judgments  were  governed. solely 
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by  that  consideration.   In  the  case  of  Atherton  v.  Pye, 
the  devise  over,  in  default  of  such  issue,  was  of  all  the 
testator's  said  lands ;  and  stress  was  laid  by  some  of 
the  Judges  on  the  word  all,  in  support  of  raising  cross 
remainders  between  the  issue;  he  would  not  say  by 
implication,  but  by  what  the  Judges  collected  to  be 
the  intention  of  the  testator.     But  the  word  all  was 
not  decisive  in  that  case,  and  in  truth  made  no  differ- 
ence in  the  sense ;  for  a  devise  over  of  the  said  pre- 
mises, or  the  premises,  or  all  the  said  premises,  meant 
exactly  the  same  thing.     Admitting  therefore  the  ge- 
neral rule,  that  the  presumption  was  not  in  favour  of 
raising  cross  remainders  by  implication  between  more 
than  two,  still  that  was  upon  the  supposition  that 
nothing  appeared  to  the  contrary,  from  the  apparent 
intention  of  the  testator.     He  had  no  doubt  here  but 
that  the  testator  intended  to  give  cross  remainders 
among  the  issue  of  Mary  Foxon.     The  devise  over  of 
the  premises  meant  all  the  premises ;  he  intended  that 
all  the  estate  should  go  over  at  the  same  time.     He 
thought  Lord  Mansfield's  quarrel  with  Davenport  v. 
Oldis  was  well  founded,  and  he  agreed  with  the  cases 
of  Wright  v.  Holford,  and  Phipard  v.  Mansfield ;  and 
he  could  not  distinguish  this  case  from  those.    He  was 
clearly  of  opinion  that  the  intention  of  the  testator 
was   the  polar  star  by  which  the  Court  should  be 
guided  in  the  construction  of  wills,  where  no  law  was 
infringed:  and  here  the  intention  was  clear  to  give 
cross  remainders. 

The  other  Judges  concurred,  and  judgment  was 
given  accordingly. 
Doe  V.Webb,  45.  A  pcrsou  dcviscd  her  estate  in  remainder,  after 
giving  several  preceding  estates  to  her  three  daugh- 
ters Frances,  Mary,  and  Arabella,  and  to  the  heirs  of 
their  bodies  respectively,  as  tenants  in  common  ;  and 
in  default  of  such  issue,  she  gave  the  same  to  her  own 
right  heirs  for  ever. 

The  Court  of  C.  P.  held,  that  cross  remainders  were 
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created  between  the  three  daughters;  and  that  where- 
ever  it  appeared  to  be  the  intention  of  a  testator,  that  the 
whole  of  his  estate  should  go  over  together,  upon  the  Roe  v. 
i'ailure  of  issue  of  more  than  two  tenants  in  common,  6East"6-28, 
cross  remainders  shall  be  implied  between  them  in  the  cSper  vf^' 
mean  time,  in  order  to  effectuate  that  intent.  •^""^^'  ,  ,„. 

3  D.  &  A.  42d. 


CHAP.  XVI. 


Construction. —  What  words  create  a  Condition,  make  Lands 
liable  to  Debts,  and  enable  Persons  to  sell  Lands. 


1.  What  Words  create  a  Condi- 
tion. 

4.  Where  construed  a  Limita- 
tion. 

7.  What  Words  make  Lands 
liable  to  Debts  and  Lega- 
cies. 


18.   The   same    Words  extend  to 

Copyholds. 
21.  Legacies    not    fref erred     to 

specific  Devises. 
23.   What  Words  enable  Persons 

to  sell  Lands. 


Section  1.  ; 

With  respect   to  the  words  that  are  necessary  to  what  Words 
make  a  devise  conditional,  it  is  laid  down  by  Lord  condition. 
Coke,  that  many  words  in  a  will  make  a  condition  in  i  inst.  236.6. 
law,  that  make  no  condition  in  a  deed ;  as  a  devise 
of  lands  to  an  executor  ad  vendendiim.     So  if  lands 
be  devised  to  one  ad  solvendum,  201.  to  J.  S.,  or  paying 
20/.  to  J.  S.,  this  amounts  to  a  condition. 

2.  A  person  seised  of  lands,  and  having  issue  two  Crickmorev. 

.  1  T  1  ■>    1  1      •  1  Paterson, 

daughters,  devised  to  the  eldest  and  her  heirs,  that  Cro.  euz. 
she  should  pay  to  her  youngest  sister  yearly  thirty 
pounds. 

The  question  was,  if  this  was  a  condition,  and  all 
the  Justices  held  that  it  was  ;  for  so  was  the  intent  of 
the  devisor ;  and  otherwise  the  younger  sister  had  no 
remedy  for  the  rent.  Wray  and  Gawdy  held,  that 
if  the  words  were,  paying  thirty  pounds  to  her  sister, 
this  clearly  was  a  condition ;  and  so  ea  intentionCy  or 


146. 


m2 


Tit.  32.  c.  24. 


Tit.  16.  c.  1. 
Doe  V.  Lea, 
3  Term  R.  41 


Where  con- 
strued  a 
limitation. 

Tit.  16.  c.  2. 


Wellockv. 
Hammond, 
Cro.  Eliz. 
204.     . 
3  Rep,  20.  *. 


Curtels  V. 
Wolverston, 
Cro.  Ja.  5<j. 
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ad  effectum ;  and  the  testator's  intent  appearing,  the 
law  should  so  adjudge  it;  and  the  younger  daughter 
might  enter  into  the  moiety.  i   ,\ 

3.  It  has  been  already  observed,  that  even  ifr-  a 
deed  there  were  no  precise  technical  terms  required 
to  make  a  condition,  precedent,  or  subsequent :  a  rwle 
which  may  be  applied  more  generally  and  fully  to  the 
case  of  a  will.  And  it  has  been  also  stated,  in  a  pre- 
ceding title,  that  in  general,  adverbs  of  time  are  con- 
strued only  to  denote  the  period  when  an  estate  in  re- 
mainder is  to  vest  in  interest,  and  do  not  create  a  con- 
dition precedent ;  and  all  the  cases  on  this  point  will 
found  there. 

4.  In  consequence  of  the  doctrine  that  no  person 
but  the  heir  can  enter  for  a  condition  broken,  it  has 
long  been  established  that  a  devise  to  the  heir  at  law 
of  the  testator,  upon  a  condition,  shall  be  construed  a 
limitation.  rr 

5.  A  person  devised  his  land  to  his  eldest  son,  pay>:a 
ing  to  his  daughter,  and  to  each  of  his  other  sons,  40 
shillings  within  two  years  after  his  death. 

It  was  resolved,  that  though  in  a  will  the  word  paymi 
ing  would  create  a  condition,  yet  in  this  case  the  \dm% 
would  construe  it  to  create  a  limitation;  for  if  it 
should  be  held  a  condition,  then  it  would  descend  on 
the  eldest  son,  and  it  would  be  at  his  pleasure  whether 
his  sister  or  brothers  should  be  paid  or  not,  and 
therefore  it  must  be  considered  the  same  as  if  the 
devise  had  been  to  the  eldest  son  till  he  made  default 
in  payment  of  the  sums  given  to  the  sister  and  brothers. 

6.  A  person  devised  his  estate  to  his  second  son  in 
fee,  upon  condition  to  pay  to  his  four  daughters  20/. 
each  at  their  full  age.     This  was  held  to  be  a  condi- ,; 
tion;  for  it  should  be  expounded  according  to  the  : 
common  law,  where  it  was  not  necessary  to  expound 
it  to  the  contrary.     But  where  a  devise  was  to  an 
eldest  son,  upon  such  a  condition,  if  it  should  be  exf*  > 
pounded  to  be  a  condition,  it  would  be  void,  and  ■tQ&i 
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no  purpose ;  for  it  would  descend  upon  the  eldest  son, 
and  no  remedy  could  be  had  against  him. 

7.  Bv  the  common  law  real  estates  are  not  subject  what  words 

"  1  •  I  1  make  lands    • 

to  the  payment  of  debts  due  on  smiple  contract,  unless  iiabieto      -^'^ 

made  so  by  will ;  which  is  considered  by  many  as  a  le^cies" 

^reat  defect,  because  credit  is  in  fact  given  to  the  pos-  Tit.  i.  ^55. 

sessors  of  landed  estates  in  proportion  to  the  value  of 

them.     He,  therefore,  who  neglects  to  charge  his  real 

property  with  the  payment  of  his  debts,  sins,  as  it  has       a  -iM  .jjT 

been  emphatically  said,  in  his  grave.     And  if  he  omits     j^jisimT? 

this  circumstance,  on  purpose  to  defeat  the  demands 

of  his  creditors,  he  dies  with  a  deliberate  fraud  in  his 

heart. 

8.  These  principles  have  given  rise  to  a  rule,  both  , .  ^^^^^x^ 
at  law  and  in  equity,  that  whenever  a  testator  ex-  .k42S 
presses  an  intention  that  all  his  debts  shall  be  paid;  or  ,  ,,,  ^j^ 
devises  all  his  property,  subject  to  the  payment  of  his 

debts  ;  his  real  estate  shall  be  charged  with  the  pay- 
ment of  his  debts  by  simple  contract,  if  there  be  a  de-  Tit.  i.§59..7jr 
ficiency  in  his  personal  estate.  i^:  ,'«i 

9.  A  person  devised  in  these  words, — "  As  to  my  Bowdierv.   J-osi 

1  1  •   1       /-^      1     1  1  1  1  T    Smith,        ^'M  t 

temporal  estate  wherewith  God  has  blessed  me,    1  Prec.inCha. 
give  and  dispose  thereof  as  followeth — First,   I  will  "  *' 
that  all  my  debts  be  justly  paid  which  I  shall  at  my 
death  owe,  or  stand  indebted  in,  to  any  person  or  per-  Tompkins  v. 
sons  whatsoever.     Also,  I  devise  all  the  estate  in  G.  id!3yB.'s!p. 
toA.'B,"     And  this  was  all  the  estate  the  testator  had. 
The  Court  held,  that  this  will  created  a  charge  on 
the  real  estate,  for  payment  of  debts. 

10.  A  person  being  seised  of  a  real  estate,  and  also  Trottv. 
possessed  of  some  personal  estate,  made  his  will  in  PreTjn'chr." 
writing,  and  thereby  devised  in  these  words, — ''Im- 
primis,  I  will  and  devise  that  all  my  debts,  legacies, 
and  funerals  shall  be  paid  and  satisfied  in  the  first 
place."  .siflonrmori 

It  was  held,  that  this  clause  amounted  to  a  charge 
on  his  real  estate,  for  the  payment  of  the  debts  aiidi 
legacies.  haoo  s  sd  oj  hshmioq 
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11.  A  will  began  with  these  words:—**  As  to  all 
my  wordly  estate,  my  debts  being  first  satisfied,  I  de^ 
vise  the  same  as  follows,"  &c. 

The  Court  held  it  clear  in  this  case,  that  no  land, 
nor  any  part  of  the  testator's  worldly  estate,  was  de- 
vised, till  after  his  debts  paid  ;  consequently  that  the 
land  was  charged  :  and  that  it  would  have  been  suffi' 
cient  though  the  word  first  had  been  omitted. 

12.  A  will  began  in  these  words  : — "  As  to  my 
worldly  estate  which  it  hath  pleased  God  to  bestow 
upon  me,  I  give  and  dispose  thereof  in  manner  follow- 
ing, (that  is  to  say,)  imprimis,  I  will  that  all  my  debts, 
which  I  shall  owe  at  the  time  of  my  decease,  be  dis- 
charged and  paid." 

It  was  decreed  by  Lord  King,  that  these  words 
made  the  lands  of  the  devisor  liable  to  his  debts.  And 
this  decree  was  affirmed  in  the  House  of  Lords. 

13.  A  testator  may  charge  a  certain  part  only  of  his 
real  property  with  the  payment  of  his  debts,  and  not 
the  whole. 

14.  John  Ivy,  reciting  that  he  had  made  a  former 
will  in  the  life  of  his  wife,  in  which  he  had  given  her 
all  his  real  and  personal  estate  ;  that  he  had  the  mis- 
fortune to  lose  her,  and  therefore  he  made  his  will  for 
the  disposition  of  the  same.  First,  he  ordered  all  his 
debts  and  funeral  charges  to  be  honourably  paid  after 
his  decease.  In  a  subsequent  clause  he  devised  parti- 
cular premises,  enumerating  them,  excepting  H.  and 
R.;  all  which  enumerated  lands,  except  H.  and  R.-, 
he  devised  to  trustees,  by  and  out  of  the  money  arising 
by  sale,  and  out  of  the  rents  and  profits  thereof,  in 
the  mean  time,  in  the  first  place,  to  pay  and  discharge 
all  his  debts,  funeral  expenses,  and  all  legacies  given 
by  his  will,  or  by  other  waiting  under  his  hand.  He 
afterwards  went  on  and  said  that  II.  and  R.  should  be 
in  the  first  place  for  payment  of  the  legacies  mentioned 
in  his  will. 

On  a  bill  by  the  creditors  to  have  the  real  estate 
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by  the  will  subjected  to  the  payment  of  their  debts, 
ill  aid  of  the  personal,  so  far  as  that  proved  deficient ; 
insisting  that  the  whole  real  estate  was  by  the  wilt 
established  as  a  fund  for  payment  of  debts.  And 
whether  the  whole  or  any  part  of  the  real  estate  was 
subject  to  debts,  was  the  question. 

Sir  J.  Strange,  M.  R.  said,  the  word  same  must  re- 
late to  the  real  and  personal  estate  before  given ;  and 
if  it  stood  on  that,  and  the  word  Jir^st,  only,  he  should 
have  no  doubt  but  that  his  whole  real  estate  would  be 
subject  to  the  payment  of  debts  ;  not  from  any  ex- 
press mention  made  that  they  should  be  a  charge  on 
his  real  estate,  but  from  that  construction  the  Court 
makes  for  the  benefit  of  creditors ;  and  that  men 
should  not  sin  in  their  graves.  Here  was  no  express 
declaration  on  the  outset  of  the  will  that  the  testator's 
whole  real  estate  should  be  charged  with  payment  of 
his  debts ;  therefore  it  was  necessary  to  look  further 
into  his  will,  and  to  see  what  was  the  intent  of  the 
testator,  who  was  not  bound  in  fact,  though  bound  in 
honour,  to  make  such  a  disposition  for  his  creditors. 
Considering  the  whole,  he  had  subjected  the  greatest, 
but  not  every  part  of  his  real  estate,  to  the  payment 
of  his  debts;  having  excepted  a  particular  part,  and 
applied  it  to  another  purpose,  not  intending  that  H. 
and  R.  should  be  liable  to  be  swallowed  up  by  credi- 
tors, to  the  prevention  of  the  legatees  under  the  will : 
but  afterwards  directed  what  should  be  done  with  H. 
and  R.  He  had  personal  estate,  which  he  could  not 
exempt  from  payment  of  his  debts ;  he  had  real,  the 
whole  of  which  he  might  subject;  in  declaring  his  in- 
tent as  to  that,  he  exempted  II.  and  R.  entirely,  re- 
serving them  as  a  fund  for  legacies  only.  On  the 
clauses  therefore,  altogether,  and  which  v/ere  only 
clauses  by  which  he  expressly  charged  his  land  there- 
with, he  considered  how  far  his  real  estate  should  be 
chargeable  to  creditors ;  and  then  thought  himself  at 
liberty  to  apply  the  other  part  to  satisfy  legatees. 
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Therefore,  though  on  the  first  part,  the  Court  mig-ht 
take  the  whole  real  to  be  charged  with  debts,  yet  as 
there  was  no  express  lien  on  the  real,  by  these  general 
words,  and  afterwards  he  distributed  such  part  of  his 
real  for  debts,  and  such  for  legacies  ;  it  was  too  much 
to  lay  hold  on  the  general  words,  to  say  the  whole 
should  be  charged  with  payment  of  debts.  It  could 
only  be  done  by  implication  on  the  general  words, 
which  might  be  explained  afterwards,  and  that  impli- 
cation destroyed  :  consequently,  the  plaintiffs  could 
only  have  a  decree  for  an  account  of  the  personal  es- 
tate, and  then  the  other  parts  of  the  real  estate,  except 
H.  and  R.,  for  payment  of  their  debts. 

15.  But  unless  the  intention  to  exempt  a  particular 
part  of  the  real  estate  be  very  clear,  the  whole  will  be 
subject. 
Eiiisonv.  1(3,  X.  Nichols  by  his  will  charged  all  his  personal 

2Ves.5c>8.  cstatc  with  debts  and  legacies;  and  so  much  as  the 
''' -^  ,'.  personal  estate  should  fall  short  to  answer  and  pay, 
.T19JW  lie  charged  all  his  messuages,  lands,  and  grounds  in 
Durham,  with  payment  thereof,  in  aid  of  the  personal 
estate,  and  directed  the  personal  to  be  sold.  By  a 
subsequent  clause  he  gave  a  particular  farm  to  be  sold, 
for  payment  of  his  debts  and  legacies ;  and  by  another 
clause,  devised  all  his  real  estate  so  charged  and 
chargeable  to  trustees,  to  receive  and  take  the  first 
two  years'  profits,  that  should  arise  and  become  pay- 
able out  of  his  estate  in  Durham,  for  payment  of  his 
debts  and  legacies,  if  the  personal  estate  proved  de- 
ficient. 

It  was  contended  that  only  that  particular  part,  and 
the  two  years'  profits,  were  charged ;  the  generality 
of  the  first  charge  being  controlled  and  restrained 
thereto  by  express  words. 

Lord  Hardwicke  said,  that  upon  all  the  rules  of 
charging  for  payment  of  debts  and  legacies,  the  charge 
of  the  personal  estate  therewith  was  unnecessary. 
Afterwards  there  was  a  full  and  complete  charge  on 
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the  real,  of  so  much  as  the  personal  proved  not  suffi- 
cient to  satisfy.  It  must  be  something  very  strong  in 
the  will  to  restrain  that  charge  to  a  particular  part,  to 
go  no  further.  If  it  rested  on  the  clause  which  gave 
the  farm,  vv^ould  the  express  direction  of  the  will  to 
sell  a  particular  estate,  towards  payment  of  those 
debts  and  legacies  that  the  personal  was  not  sufficient 
for,  afford  a  negative  implication  that  no  more  should 
be  sold  ?  Certainly  not.  For  there  were  several  cases 
where  there  was  a  charge  for  payment  of  debts,  and 
afterwards  a  direction  that  a  particular  part  should  be 
sold;  that  had  been  taken  only  to  be  a  declaration 
that  they  should  be  first  applied.  Then  the  subse- 
quent part  was  no  more  than  what  was  done  by  the 
former  clause,  taking  out  a  particular  part;  as  one 
was  of  the  inheritance,  the  other  the  profits.  If  indeed 
negative  words  were  added,  it  could  go  no  further ;  acstia 

but  he  took  those  negative  words,  and  no  more,  to  be        .     ;"  -  " 
applied  to  the  maintenance.     There  were  several  cases  v;de2Ves 
of  a  general  charge,  by  words  not  nearly  so  strong  as  Foster  v. 
here,  and  a  devise  afterwards  of  a  particular  estate  for  3Bro'.R.35o. 
that  purpose,  yet  that  was  not  sufficient  to  restrain  it. 
This  general  charge  then  subsisted ;  and  he  could  not 
make  any  other  construction.  > 

brfl7.  A  devise  in  trust  for  payment  of  debts  does  not  Burke  v.  Jones, 

2  Ves.  &  Bea, 

revive  a  debt  upon  which  the  statute  of  limitations  had  275.  * 
taken  effect,  by  the  expiration  of  the  time,  before  the 
testator's  death. 

^'18.  In  all  cases  of  this  kind,  customary  or  copyhold  The  same  words 
lands  will  be  applied  in  payment  of  debts,  as  well  as  hoid^.     ''"^^ 
freeholds. 

19.  T.  Penneck  declared  by  his  will  that  all  his  Godoiphin 
debts  and  funeral  expenses  should  be  first  paid  and  2Ves""27i.' 
satisfied.  ■•-3'p>jrJJ 

The  question  was,  whether  certain  customary  lands 
held  of  the  duchy  of  Cornwall,  which  had  been  men^ 
tioned  in  the  will,  in  distinct  parts  from  the  rest  of  the 
fee  simple  lands,  were  subject  to  debts;  the  testator 


898 


Coombes 
V,  Gibson, 
1  Bro.  R.  273. 


Legacies  not 
preferred  to 
specific  devises. 


Kigbtley  v, 
Kightley, 
2  VeS.  jun. 
328. 
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having  surrendered  those  lands  to  B.  P.,  who  declared 
a  trust  thereof  by  deed,  for  several  persons,  and  for 
the  use  of  such  as  the  testator  should  appomt. 

Lord  Hardwicke  said,  he  was  satisfied  that  by  the 
will  these  lands  were  subject  to  debts. 

20.  A  question  arose,  whether  in  failure  of  the  per- 
sonal estate,  copyhold  lands  were  liable  to  debts, 
under  the  common  commencement  of  a  will : — ''  As  to 
all  my  worldly  estate,  I  desire  all  my  just  debts  should 
be  first  paid." 

Lord  Commissioner  Ashurst  said,  the  doctrine  was, 
that  where  the  introductory  words  made  the  real  estate 
liable,  it  should  extend  as  well  to  the  copyhold  as  to 
the  freehold  lands.  The  freehold  was  as  unnatural  a 
fund  for  the  ])ayment  of  debts  as  the  copyhold.  It 
was  admitted  that  if  there  had  been  no  freehold,  the 
copyhold  would  have  been  liable.  If  the  freehold  had 
been  devised  to  one  person,  and  the  copyhold  to  ano- 
ther, the  freehold  might  have  been  first  applied.  But 
he  was  clearly  of  opinion  they  were  both  liable. 

Lord  C.  Hotham  said,  if  the  copyhold  was  charged 
by  the  will,  there  was  nothing  in  the  case  to  discharge 
it.  The  law  followed  the  testator's  intention,  to  apply 
the  whole  real  estate  to  the  payment  of  debts ;  which 
covered  the  copyhold  as  well  as  the  freehold. 

21.  It  has  been  determined  that  a  clause  in  a  will, 
directing  the  payment  of  all  the  testator's  debts  and 
legacies,  is  not  alone  sufficient  to  charge  legacies  on 
real  estates  specifically  devised ;  for  there  the  inten- 
tion must  be  clearly  expressed. 

22.  Thus  where  a  testator y/r.y^  directed  that  all  his 
debts,  legacies,  and  funeral  expenses  should  be  fully 
paid  and  discharged;  and  afterwards  devised  two 
freehold  estates  specifically  to  two  persons  and  gave 
some  legacies ;  the  question  was,  whether  the  legatees 
were  entitled  to  have  the  devised  estates  sold  for  pay- 
ment of  their  legacies. 

.    Sir  R.  P.  Arden,  M.  11.  said,  it  had  been  contended, 
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that  where  a  testator  had  charged  his  real  estate  by 
will,  both  debts  and  legacies  should  take  place  of 
every  other  disposition.  That  the  legacies  should  stand 
in  the  same  place  as  debts,  and  that  there  was  no  rea- 
son why  they  should  not  have  the  same  preference. 
The  principle,  however,  was  perfectly  different,  the 
one  being  purely  voluntary,  the  other  obligatory. 
Wherever  a  man  made  a  will,  he  was  supposed  to  do 
that  which  conscience  obliged  him  to  do ;  and  if  he 
showed  an  intention  that  his  debts  should  take  place  of 
every  other  disposition,  and  that  he  meant  they  should 
be  paid,  the  Court  would  strictly  enforce  that  inten- 
tion. The  same  principle  would  not  apply  to  legacies. 
The  estate  contended  to  be  charged  was  specifically  Vide3Ves.55i. 
devised,  and  he  could  not  see  any  reason  why  pecu- 
niary legacies  should  have  any  preference  to  such  spe- 
cific devises.  If  he  was  to  direct  these  legacies  to  be 
so  raised  and  paid,  it  would  be  giving  them  that  undue 
preference. 

23.  Littleton  says,  (s.  169)  where  a  person  had  a  what  words 
power,  by  the  custom,  of  devising  his  lands,  he  might  toseiifandsr 
devise  that  his  executors  might  alien  and  sell  them  for 

a. certain  sum,  to  distribute  for  his  soul.  In  this  case, 
though  the  devisor  died  seised  of  the  tenements,  which 
descended  to  his  heir,  yet  the  executors  might  sell 
them,  and  put  out  the  heir,  and  thereof  make  a  feoff- 
ment alienation  and  estate  by  deed.  And  Lord  Coke  i  inst.  ii3.  a. 
observes,  that  the  feoffee  shall  be  in  by  the  devisor. 

24.  From  this  doctrine  arose  a  custom  for  testators  idem. 
to  direct  that  their  executors  should  sell  their  lands 

for  payment  of  their  debts ;  or  to  devise  their  lands  to 
their  executors  for  that  purpose.  In  the  latter  case 
the  lands  vest  in  the  executors ;  but  in  the  former 
they  have  only  a  bare  authority ;  and  it  being  formerly 
held,  that  if  one  executor  refused  to  join,  the  others 
could  not  sell,  it  was  enacted  by  the  stat.  21  Hen.  VIII., 
c.  5.,  that  where  lands  were  willed,  to  be  sold  by  exe-  Bonifantv. 

1  1  r    1  f»i  1  •!        Greenfield, 

cutors,  though  some  of  them  refused,  yet  the  rest  might  cro,  Eii2.8a. 


Fearne's  Op 
222. 


1  Inst.  113. 
II.  2. 


Tit.  12.  c.  1. 
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sell.  And  though  the  letter  of  the  law  extended  only 
to  cases  where  executors  had  power  to  sell,  yet  being 
a  beneficial  act,  it  was  by  construction  extended  to 
the  case  of  lands  devised  to  executors  to  be  sold.* 

25.  It  has  been  doubted  whether  a  power  of  sale, 
given  to  executors,  be  capable  of  survivorship  or 
transmission.  But  Mr.  Hargrave  observes,  that  this 
question  is  now  of  little  consequence ;  for  such  a 
power,  though  extinct  at  law,  would  certainly  be 
enforced  in  equity ;  which  rightly  deeming  the  pur- 
pose for  which  the  testator  directs  the  money  arising 
from  the  sale  to  be  applied,  to  be  the  substantial  part 
of  the  devise,  and  the  persons  named  to  execute  the 
power  of  selling,  to  be  mere  trustees,  the  case  fell 
within  the  general  rule  of  equity,  that  a  trust  shall 
never  fail  of  execution  for  want  of  a  trustee ;  and  that 
if  one  is  wanting,  the  Court  will  execute  the  office. 
Tit.8.  c.  i.§7.  26.  It  has  been  stated  that  where  a  man  devises  his 
lands  to  his  executors,  for  payment  of  his  debts,  and 
until  his  debts  are  paid;  although  the  determination 
of  such  estates  be  uncertain,  yet  they  are  only  chattel 
interests,  transmissible  to  their  executors.  And  it  is 
now  settled,  that  any  words  from  which  it  can  be  in- 
ferred to  have  been  the  intention  of  the  testator  that 
his  lands  shall  be  sold  for  payment  of  his  debts,  will 
operate  as  a  power  of  sale. 

27.  A  person  having  surrendered  his  copyhold  lands 
to  the  use  of  his  will,  devised  in  these  words  : — "  My 
debts  and  legacies  being  first  deducted,  I  devise  all 
my  estate  real  and  personal  to  J.  S." 

It  was  decreed  by  Lord  Nottingham  that  these 
words  amounted  to  a  devise  to  sell,  for  the  payment 
of  debts. 


Newman  v, 
Johnson, 
1  Veru.  45 


*  It  is  said  by  Littleton,  §  169.,  that  in  the  case  of  an  authority  to  sell, 
the  executors  may  make  a  feoffment,  alienation,  and  estate,  by  deed,  or 
without  deed.  The  reason  is,  that  the  purchaser  is  in  by  the  devisor ; 
the  executors  having  a  mere  right  of  nomination.  Vide  Vin.  Ab.  Tit. 
Authority,  B. 
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28.  The  same  point  was  determined  in  a  subse-  Warehamv. 
quent  case.     But  this  kind  of  power  being  a  naked  2  vrrn.'i54. 
one,  and  not  coupled  with  an  interest,  the  heir  at  law,  wiuj J 
or  devisee  must,  in  o-eneral,  join,  in  order  to  transfer  l,'^^^''^'^^- 

'  <-'  '  J  '  rSentham  v. 

the  leofal  estate  to  the  purchaser.  Wiltshire, 

°  ...  4  Madd.  44. 

29.  R.  Bateman  by  his  will,  taking  notice  that  he  Patten  v. 
had  surrendered  a  copyhold  estate  to  the  use  thereof,  fc^'waik.  189!'^' 
directed  that  the  said  copyhold  should  remain,  one  ^atem^ "' 
third  to  his  wife  for  life,  and  the  other  two  thirds  to  ^  ^'^-  '*-^- 
his  son,  paying  to  his  two  daughters  150/.  a-piece 

at  twenty-one ;  but  by  a  latter  clause  in  the  will  he 
said,  "  Provided  that  if  my  personal  estate  and  my 
house  and  lands  at  W.  should  not  pay  my  debts,  then 
my  executors  to  raise  the  same  out  of  my  said  copy- 
hold premises." 

Lord  Hardwicke  said,  the  question  was,  whether 
the  later  devise  would  entitle  the  executors  to  sell 
the  copyhold  estates  ;  and  he  was  of  opinion  it  would : 
for  as  the  rents  were  not  near  enough  to  discharge 
the  testator's  debts,  these  words  would  give  the  trus- 
tees a  power  to  sell,  to  satisfy  the  testator's  intention 
of  paying  his  debts.  It  was  therefore  decreed  that 
the  copyhold  estate  should  be  sold. 

30.  In  a  subsequent  case,  where   a  testator  had  Bathv. 
created  a  trust  for  pajmient  of  debts,  Lord  Hard-  2  Ves^s'a-. 
wicke  said,  that  the  trustees  might  raise  the  money 

by  mortgage  or  sale,  without  the  assistance  of  the 
Court  of  Chancery  ;  that  it  was  common  for  trustees 
to  do  so,  and  that  Court,  if  it  came  before  them  after- 
wards, had  always  supported  it. 

31.  G.  Lancaster,  being  seised  in  fee  of  some  lands,  Lancaster  v. 
and  possessed  of  others  for  a  term  of  years,  made  his  2  "BuTnToV. 
will;    and  after   giving  certain  legacies,    proceeded 

thus : — **  I  do  hereby  charge  and  make  chargeable  all 
and  every  my  lands  and  inheritance,  and  leasehold, 
with  the  payment  of  my  debts,  funeral  expenses,  and 
legacies ;  and  for  more  speedily  raising  money  for 
payment  of  them,  I  devise  to  G.  E.  and  D.  Lancaster 
VOL.  VI,  2  D 
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(who  were  his  two  sons  and  daughter,)  their  heirs, 
executors,  and  administrators,  the  leasehold  estate," 
describing  it,  for  all  the  residue  of  the  term,  upon 
trust  to  sell  the  same,  and  to  apply  the  money  to  the 
payment  of  his  debts,  &c.  But  in  case  the  money 
arising  from  the  sale  of  the  leasehold  estates  should 
not  be  sufficient  to  pay  and  discharge  all  his  debts ; 
then  he  devised — "  that  his  said  two  sons  and  daugh- 
ter should  and  might  absolutely  sell,  mortgage,  or 
otherwise  dispose  of  his  freehold  estate,  for  the  pay- 
ment of  such  of  his  said  debts,  &c.  as  his  said  lease- 
hold estate  should  not  be  sufficient  to  discharge." 
And  appointed  his  two  sons  and  daughter  executors. 

The  leasehold  estate  was  not  sufficient  to  pay  the 
testator's  debts,  legacies,  and  funeral  expenses. 

Lord  Keeper  Henley  directed  a  case  to  be  sent  for 
the  opinion  of  the  Judges  of  the  Court  of  K.  B.  whe- 
ther any  estate  passed  to  the  two  sons  and  daughter 
of  the  testator;  or  only  a  power  to  sell. 

Lord  Mansfield  said,  there  were  no  words  by  which 
the  estate  was  devised  to  the  executors ;  therefore 
if  it  were  construed  that  there  was  a  devise  to  them, 
it  must  be  raised  by  implication :  but  by  the  frame 
of  the  will  it  was  plain  that  the  testator  did  not  so 
intend ;  for  he  showed,  by  the  expression  he  had 
used,  that  he  knew  the  distinction  between  the  de- 
vise of  an  estate  to  them,  and  giving  them  only  a 
power  to  sell;  as  to  the  term  devise,  the  expression, 
I  devise,  was  here  synonymous  to  saying,  I  will,  or  wj/ 
mind  is. 

The  intention  of  the  testator  (it  was  said)  could  not 
be  complied  with  in  this  case,  without  an  implication 
of  a  devise  to  the  executors ;  because  it  must  other- 
wise descend  to  the  heir  at  law,  in  the  mean  time,  w^ho 
would  not  be  chargeable  with  the  intermediate  rents 
and  profits,  but  altogether  unaccountable  for  them ; 
that  clearly  was  not  so.  The  land  could  only  descend 
to  the  heir,  subject  to  the  charges,  and  would  be 
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liable  in  his  hands  to  the  payment  of  debts,  legacies, 
and  funeral  expenses.  So  that  the  testator's  intention 
was  equally  answered  one  way  as  the  other. 

The  certificate  was  as  follows — "  Having  heard 
counsel  on  both  sides,  and  considered  this  case,  we 
are  of  opinion  that  no  estate  passed  to  the  said  Ed- 
mund, George,  and  Dorothy  Lancaster;  but  only  a 
power  to  sell,  demise,  mortgage,  or  otherwise  dispose 
of  the  premises." 

32.  It  was  held  by  the  Court  of  K.  B.  in  a  modern  Dennev. 

.  Bovvyer, 

case  that  where  one  devised  lands  to  five  persons  in  u  East,288. 
trust  to  sell,  and  to  apply  the  money  to  certain  uses, 
and   afterwards  made  the  same  persons  executors ; 
they  did  not  take  the  lands  as   executors ;    but  as 
devisees  in  trust. 

33.  Where  powers  of  this  kind  are  given  to  strangers  iinst.237.a. 
they  cannot  be  extinguished,  either  by  the  persons  to  wniis'v. 
whom  they  are  given  or  by  those  who  are  in  posses-  TiS.'c.  lo. 
sion  of  the  land.  ^"*''  •=•  ^• 

34.  It  has  been  stated  in  a  former  chapter,  that 
devises  of  land  are  fraudulent  as  against  creditors. 
But  devises  for  payment  of  debts  are  notwithstanding- 
valid. 

35.  The  cases  in  which  purchasers  from  devisees  or  Tit.  12.  c.  4. 
executors  are  bound  to  see  to  the  application  of  the 
purchase  money,  have  been  already  stated. 

36.  A  will  directing  estates  to  be  settled  in  strict  wheatev. 
settlement,  and  being  silent  about  powers,  does  not  u  v'es.  so. 
authorize  the  insertion  of  a  power  of  sale  in  a  settle- 
ment.   And  a  will  directing  proper  powers  for  making- 
leases,  and  otherwise,  according  to  circumstances  for 

the  tenants  for  life  to  be  exercised  by  them  when 
qualified,  does  not  authorize  the  insertion  of  a  power  Brewsterv. 
of  sale  and  exchange  to  be  exercised  with  the  consent  &waik.625.' 
of  the  tenant  for  life. 


2  D  2 
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CHAP.  XVII. 

Executory  Devises. — Devise  over  after  a  Devise  in 
Fee  Simple. 


1.  Origin  of  executory  Devises. 

2.  Devise  over  after  a  Devise  in 

Fee. 
9.  ThougJithefrst  Estate  be  not 
vested. 

No  Devise  is  executory  which 
can  be  supported  hs  a  Re- 
mainder. 

An  executory  Devise  cannot 
be  barred. 


11. 


14 


17.   Within  what  time  an  execu- 
tory Devise  must  vest. 

23.  A  Devise  over  after  a  general 

Failure  of  Heirs  or  Issue 
is  too  remote. 

24.  Unless  restrained  to  the  Pe- 

riod alloived. 
27.   Curtesy  attaclies  on  the  first 
Estate. 


Section  1. 


Origin  of  execu.  It  lias  becii  Stated  that,  by  the  rules  of  the  common 
law,  no  remamder  could  be  limited  over  after  a  limi- 
tation in  fee  simple ;  nor  a  freehold  created  to  com- 
mence in  futuro.  But  the  indulgence  shown  to  testa- 
tors in  effectuating-  their  intentions,  however  iintech- 
nically  expressed,  induced  the  judges  to  dispense 
with  these  rules,  in  cases  of  wills,  as  well  as  in  limi- 
tations of  uses;  and  also  to  allow  similar  dispositions 
of  terms  for  years,  in  wills,  and  in  deeds  declaring  the 
trusts  of  such  terms. 

2.  Dispositions  of  this  nature  are  called  executory 
devises ;  and  are  of  three  sorts.  The  first  is  where 
the  devisor  disposes  of  the  whole  fee,  but  qualifies 
that  disposition,  and  declares  that  in  the  event  of 
some  future  contingency,  the  estate  so  devised  shall 
go  over  to  some  other  person. 

3.  A  testator  devised  to  his  mother  for  life,  and 
after  her  death  to  his  brother  in  fee ;  provided  that 
if  his  wife,  who  was  then  ensient,  was  delivered  of  a 
son,  then  the  land  should  remain  to  him  in  fee.  A 
son  was  born ;   and  it  was  held  that  the  fee  of  the 


Tit.  16.  c.  5. 


Devise  ever 
after  a  devise  in 
fee. 


Anon.  Dyer, 
127. u.  in 
marg. 
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brother  should  cease,  and  vest  in  the  son,  by  way  of 
executory  devise. 

4.  A  person  devised  to  A.  and  his  heirs;  provided  Hoev. ceriis, 

,.,-,•  1  ,11111  Palm.  136. 

that  if  he  died  within  age,  then  the  land  should  re- 
main to  B.  and  his  heirs.  Adjudged  good.  For  when 
the  devisee  only  takes  a  limited  estate,  a,  contingent 
fee  may  depend  upon  it ;  but  that  was  not  by  way  of 
remainder,  but  executory  devise.  And  this  doctrine 
was  fully  established  in  the  following  case. 

5.  W.  Brown  devised  lands  to  Thomas  Brown  his  Peiis  v.  Bmwn, 

Cro.  Ja.  590. 

second  son,  and  his  heirs  for  ever;  and  if  Thomas 
died  without  issue,  living  William  his  brother,  that 
then  William  his  brother  should  have  those  lands  to 
him  and  his  heirs  and  assigns  for  ever. 

All  the  judges  agreed  that  this  was  a  good  limita- 
tion of  the  fee  to  William,  upon  that  contingency ; 
not  by  way  of  immediate  remainder,  for  they  all 
agreed  that  it  could  not  be  by  remainder.  As  if  one 
devised  land  to  A.  and  his  heirs,  and  if  he  died  without 
heir,  that  it  should  remain  to  another,  it  was  void  and 
-.repugnant  to  the  estate :  for  one  fee  could  not  be  in 
remainder  after  another ;  for  the  law  doth  not  expect 
the  determination  of  a  fee  by  the  tenant's  dying  with- 
out heirs,  and  therefore  cannot  appoint  a  remainder  to 
begin  upon  the  determination  thereof;  but  by  way  of 
..ficontingency  or  of  executory  devise  to  another,  to  de- 
termine the  one  estate,  and  limit  it  to  another,  upon 
an  act  to  be  performed ;  or  in  failure  of  performance 
thereof,  &c.  For  the  one  might  be,  and  had  always 
been  allowed. 

6.  A.  having  two  sons,  B.  and  C,  by  several  ven-  Hanburyv. 
ters,  and  being  seised  of  Blackacre  and  Whiteacre,  iRoirAb.835. 
devised  Blackacre  in  fee  to  B.,  and  Whiteacre  to  C.  in  fg^East'S?' 
fee  ;  with  a  proviso  that  if  it  should  please  God  either 

of  his  said  sons  to  die  before  such  time  as  they  should 

be  married,  or  before  they  should  attain  to  their  age 

;    of  21  years,  and  without  issue  of  their  bodies  to  be  be- 

',^1  gotten,  then  he  gave  all  the  said  lands,  which  he  had 
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given  by  his  will  unto  such  of  his  sons  as  should  so 
decease  before  his  marriage,  or  before  his  age  of  21, 
and  without  issue  of  his  body,  unto  the  survivor  of  his 
sons.  The  devise  over  was  held  good,  as  an  executory 
devise 

7.  A  person  devised  to  his  son  William  Heath,  all 
his  estate,  till  Edward  Heath  should  attain  his  age  of 
22  years,  and  no  longer.  He  afterwards  said, — "  Item, 
I  give  and  bequeath  to  Edward  Heath  all  my  mes- 
suages in  H.  and  C.  for  ever,  that  is,  if  he  have  a  son 
or  sons  who  shall  attain  21.  But  if  my  kinsman 
Edward  Heath  should  chance  to  die  without  son  or 
sons  to  inherit,  my  will  is  that  the  son  of  my  son 
William  Heath  shall  inherit." 

It  was  determined  by  Lord  Thurlow,  that  Edward 
Heath  took  an  estate  in  fee,  subject  to  an  executory 
devise  over,  in  the  event  of  his  dying  without  issue, 
or  of  his  issue  dying  under  the  age  of  21  years. 

8.  A  person  devised  a  copyhold  estate  to  his 
daughter  Susan  Saunders,  and  her  heirs  and  assigns 
for  ever;  but  if  his  said  daughter  should  happen  to 
die,  leaving  no  child  or  children,  or  lawful  issue  of 
her  body,  living  at  the  time  of  her  death,  then  he 
gave,  devised,  and  bequeathed  all  the  said  copyhold 
premises  to  T.  B.  and  his  heirs. 

Lord  Eldon  and  the  other  Judges  of  the  Court  of 
Common  Pleas  held  that  the  whole  fee  being  given 
to  Susan  Saunders,  her  heirs  and  assigns,  no  further 
remainder  over  could  be  limited  upon  that  fee ;  and 
therefore  the  estate  given  to  T.  B.  was  a  new  fee 
limited  upon  a  contingency,    that  is,   an   executory 


Barn.  &  Aid.   ^gvise. 
IC. 


9.  Where  there  is  a  devise  over,  after  a  devise  in  fee 
simple,  though  such  an  antecedent  devise  in  fee  be 
not  vested,  but  contingent,  yet  if  the  ulterior  devise  is 
limited  so  as  to  take  effect  in  defeasance  of  the  estate 
first  devised,  on  an  event  subsequent  to  its  becoming 
vested,  it  will  be  deemed  an  executory  devise. 
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10.  A  person  devised  lands  to  his  "wife  for  life,  and  Cuiurerv. 
after  her  death,  to  such  child  as  she  was  then  sup-  ^'f^^*  ^  ^'^' 
posed  to  be  ensient  with,  and  to  the  heirs  of  such 

child  for  ever ;  provided  that  if  such  child  as  should 
happen  to  be  born  should  die  before  the  age  of  21 
years,  leaving  no  issue  of  its  body,  the  reversion 
should  go  to  another. 

Lord  Ch.  J.  Lee  delivered  the  opinion  of  the  Court, 
that  the  true  construction  of  the  will  was,  that  there 
was  a  good  devise  to  the  wife  for  life,  with  a  con- 
tingent remainder  to  the  child  in  fee;  and  a  devise 
over,  which  was  good  as  an  executory  devise ;  and 
if  the  contingency  of  a  child  never  happened,  then 
the  last  devise  was  to  take  effect,  upon  the  death  of 
the  wife. 

11.  An  executory  devise  being  a  disposition  con-  Nodeviseis 
trary  to  the  rules  established  for  the  construction  of  wS  °^n  be 
conveyances  at  common  law,  whenever  a  future  in-  reEder."* 
terest  in  land  is  so  devised  as  to  fall  within  the  rules 

laid  down  for  the  limitation  of  contingent  remainders, 
such  devise  will  be  construed  as  a  contingent  re- 
mainder, not  as  an  executory  devise. 

12.  Thus  wherever  an  estate  is  devised  to  a  person  Ante, c.  12. 

.  §  12. 

and  his  heirs,  with  a  limitation  over  in  default  of  issue, 

it  is  construed  to  be  an  estate  tail ;  and  the  limitation 
over  is  a  remainder,  to  take  effect  on  the  determina- 
tion of  the  estate  tail.     But  if  the  limitation  over  be 
directed  to  take  place  on  an  event  which  may  happen 
during  the  continuance  of  the  estate  tail,   it  is  an 
executory  devise ;  for  it  cannot  be  a  remainder,  be- 
cause the  event  on  which  a  remainder  is  limited  must 
not  operate  so  as  to  abridge  or  determine  the  parti- Tit.ie.c.  2. 
cular  estate.     So  that  in  the  case  of  Pells  v.  Brown, 
if  the  words,  *  living  William  his  brother,'  had  been 
omitted,  it  would  clearly  have  been  an  estate  tail  in 
Thomas,  with  a  remainder  over  to  William,  to  take  3  Term.  r. 
effect  on  the  expiration  of  the  preceding  estate  tail.       ^^* 

13.  It  follows,  that  where  there  is  a  devise  over  after 
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a  preceding  devise  to  a  person  and  his  heirs ;  if  there 
are  any  words  in  the  will,  by  v/hich  the  first  devise 
can  be  restrained  to  mean  heirs  of  the  body  only,  the 
first  estate  will  be  construed  to  be  an  estate  tail,  and 
the  devise  over  a  remainder. 

14.  The  essential  difference  between  a  contingent 
remainder  and  an  executory  devise  is,  that  the  first 
may  be  barred  or  destroyed  by  several  means  ;  where- 
as an  executory  devise  cannot  be  prevented  from 
taking  effect,  when  the  contingency  happens,  either 
by  fine  or  recovery ;  or  by  any  alteration  of  the  estate 
after  which  it  is  limited. 

15.  Thus  in  the  case  of  Pells  v.  Brown,  Thomas 
entered  on  the  estate  devised  to  him,  and  suffered 
a  common  recovery;  but  all  the  judges,  except 
Doderidge,  held  that  the  recovery  did  not  bar  the 
executory  devise;  for  Thomas,  the  person  who  suf- 
fered the  recovery,  had  a  fee;  and  William  Browne 
had  but  a  possibility,  if  he  survived  Thomas ;  and 
Thomas  dying  without  issue  in  his  life,  no  recovery  in 
value  should  enure  thereto,  unless  he  had  been  party 
by  way  of  vouchee. 

16.  A  person  granted  several  annuities,  by  deed,  to 
his  younger  children ;  and  afterwards  devised  all  his 
lands  to  his  elder  son  and  his  heirs,  upon  condition 
that  he  paid  the  annuities ;  and  if  he  failed  of  payment, 
that  the  younger  son  should  enter  and  have  them. 
The  elder  son  entered,  and  made  a  feoffment;  and 
then  the  younger  son  entered  for  non-payment.  It 
was  held  that  this  entry  was  lawful,  the  contingent 
estate  not  being  devested  by  the  feoffment. 

17.  In  consequence  of  the  rule  that  an  executory 
devise  cannot  be  barred,  or  prevented  from  taking- 
effect,  by  any  mode  whatever ;  it  became  necessary 
to  prescribe  certain  bounds  and  limits  to  executory 
devises,  lest  they  should  be  used  as  a  means  of 
creating  perpetuities.  It  was  therefore  established, 
by  analogy  to  the  case  of  strict^settlements,  that  an 
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executory  devise  must  vest  within  the  compass  of  a 
life  or  lives  in  being,  and  twenty-one  years,  and  nine 
months  after.  And  the  Courts  have  uniformly  sup- 
ported executory  devises  that  are  restrained  within 
these  limits. 

18.  Thus  in  the  case  of  Pells  v.  Brown,  the  event 
on  which  the  estate  was  devised  over,  namely,  the 
death  of  Thomas  without  issue  in  the  lifetime  of 
William,  being  confined  to  the  life  of  William,  was 
held  good. 

19.  A  person  devised  all  his  lands,  after  the  death  Fairfax  v. 

-,.  ^  .  1     ^  '       ^      •         r  i^T  Heron,  Prec.in 

of  his  executor,  to  A.   and  his  heirs  tor  ever ;   but  it  cha.  67. 
he  died  leaving  no  son,  then  to  that  son  or  sons  of 
his  executor  which  his  executor  should  think  fit  to 
nominate. 

Lord  Keeper  Somers  decreed  that  this  was  a  good 
executory  devise ;  because  the  contingency  was  con- 
fined to  the  period  of  a  life  in  being. 

20.  R.  Ben  havins:  a  sister  who  had  been  formerly  Taylor  y; 

»  .  -^     Biddall 

married  to  one  Smith,  by  whom  she  had  issue  Au-  2  Mod.  289. 
gusta  Smith ;  and  afterwards  married  one  Wharton, 
by  whom  she  had  issue  a  son  called  Benjamin  and 
a  daughter  called  Mary;  devised  his  estate  to  his 
sister  Elizabeth,  for  so  long  time  and  until  her  son 
Benjamin  Wharton  should  attain  his  full  age  of  21 
years,  and  after  he  attained  that  age  then  to  the  said 
Benjamin  and  his  heirs  for  ever;  and  if  he  died 
before  his  age  of  21  years,  then  to  the  heirs  of  the 
body  of  Robert  Wharton,  and  to  their  heirs  for  ever, 
as  they  should  attain  their  age  of  21  years.  The 
testator  died  ;  Benjamin  died  before  he  attained  the 
age  of  21,  living  Robert  his  father;  and  afterwards 
Robert  died. 

V  It  was  determined  that  the  executory  devise  to  the 
heirs  of  the  body  of  Robert  Wharton  was  good.  Now 
the  heirs  of  the  body  of  Robert  Wharton  could  not 
take  until  after  their  father's  death;  for  neino  est  hceres 
viventls :  and  since  that  heir  of  the  body  of  Robert  who 
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should  attain  21,  might  not  have  been  born  before  his 
father's  death,  and  the  estate  could  not  vest  in  him 
until  he  attained  21,  it  follows  that  the  estate  might 
possibly  not  have  vested  under  that  limitation  until 
twenty-one  years  after  the  determination  of  a  life  then 
in  being. 
Stephens V.  21.  Sir  W.  Stephens  devised  freehold  estates  to  his 

Forrest.  228.  graudsou  William  Stephens,  his  heirs  and  assigns  for 
ever ;  but  in  case  his  said  grandson  W.  Stephens 
should  die  before  he  attained  his  age  of  21  years,  then 
he  gave  the  same  to  his  grandson  Thomas  Stephens, 
his  heirs  and  assigns  for  ever  ;  but  in  case  his  grand- 
son Thomas  Stephens  should  depart  this  life  before  he 
attained  his  age  of  21  years,  then  he  devised  the  said 
lands  to  such  other  son  of  the  body  of  his  daughter 
Mary  Stephens  as  should  happen  to  attain  the  age  of 
21  years,  his  heirs  and  assigns  for  ever;  the  elder  of 
such  sons  to  take  before  the  younger,  &c. ;  and  to  the 
several  and  respective  heirs  male  of  the  body  of  such 
son  and  sons,  and  the  heirs  male  of  the  body  of  his  and 
their  body  and  bodies.  And  for  default  of  such  issue, 
he  gave  the  said  lands  to  all  and  every  the  daughter 
and  daughters  of  the  said  Mary  Stephens  in  tail  male  ; 
and  for  want  of  such  issue,  he  devised  the  said  lands 
to  his  brother  Sir  Hichard  Stephens,  his  heirs  and 
assigns  for  ever. 

The  testator  died  leaving  William  and  Thomas  Ste- 
phens, his  two  grandsons,  who  both  died  under  age. 
Soon  after  the  death  of  the  testator,  Mary  Stephens 
had  another  son,  who  attained  the  age  of  21  years; 
and  the  question  was,  whether  this  executory  devise 
to  such  unborn  son  of  Mary  Stephens,  as  should  attain 
the  age  of  21  years,  was  good. 

Lord  Talbot  directed  a  case  to  be  sent  to  the  Court 
of  King's  Bench,  and  the  Judges  of  that  Court,  Lord 
Hardwicke,  and  Justices  Page,  Probyn,  and  Lee,  cer- 
tified their  opinion  that  they  did  not  find  any  case 
wherein  an  executory  devise  of  a  freehold  had  been 
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held  good,  which  had  suspended  the  vesting  of  the 
estate  till  a  son  unborn  should  attain  his  age  of  21 
years,  except  the  case  of  Taylor  v.  Biddall;  and 
having  caused  the  record  to  be  searched,  they  found 
it  agree  in  the  material  parts  with  the  printed  report. 
And  therefore,  however  unwilling  they  might  be  to 
extend  executory  devises  beyond  the  rules  generally 
laid  down  by  their  predecessors,  yet  upon  the  au- 
thority of  that  judgment,  and  in  conformity  to  several 
late  determinations,  in  cases  of  terms  for  years,  and 
considering  that  the  power  of  alienation  would  not  be 
restrained  longer  than  the  law  would  restrain  it,  viz. 
during  the  infancy  of  the  first  taker,  which  could  not 
reasonably  be  said  to  extend  to  a  perpetuity,  and  that 
this  construction  would  make  the  testator's  whole 
disposition  take  effect,  which  otherwise  would  be  de- 
feated ;  they  were  therefore  of  opinion  that  the  devise 
before  mentioned  might  be  good,  by  way  of  executory 
devise. 

22.  In  a  case  which  will  be  stated  hereafter  it  was  Long  v. 

Blackall 

held  that  a  devise  to  an  infant  in  ventre  matris,  with  a  infra,  c.  19. 
limitation  over  upon  failure  of  issue  of  his  body  at  the 
time  of  his  death,  was  good,  which  began  with  an 
allowance  for  the  birth  of  a  posthumous  child,  and 
might  also  conclude  with  it. 

23.  Where  an  executory  devise  is  limited  on  an  event  a  devise  after  a 
which  may  not  happen  within  the  period  above  men-  S Es  ©"r  i"ssue 
tioned ;  as  upon  a  general  failure  of  heirs,  or  issue,  it  is  '^ '°° '^^'^°'®' 
void,  as  too  remote,  and  tending  to  a  perpetuity.  Nor 

is  it  material,  in  such  cases,  how  the  fact  actually  turns 
out ;  for  the  possibility,  at  the  creation  of  such  exe- 
cutory limitation,  that  the  event  on  which  its  existence 
depends  may  exceed,  in  point  of  time,  the  limits  al- 
lowed, vitiates  it  ab  initio. 

24.  But  where  the  sfenerality  of  the  words  heirs  or  unless  restrain. 

1  1  .    J 

issue  is  restrained  by  any  other  words,  to  the  period  allowed  ^"^"^'^ 
allowed,  the  devise  over  will  be  good.     Thus  a  devise 
over  after  a  devise  to  a  person  and  his  heirs,  in  case 


peric 
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the  first  devisee  shall  happen  to  die,  leaving  no  issue 

behind  him,  has  been  held  good ;  these  v^ords  being 

construed  to  mean,  having  no  issue  living  at  the  time 

of  the  person's  death. 

Porter  V.  25.  A  persou  devised  a  real  estate  in  the  following 

3Term'R.i43.  words — "  Item,  I  give  and  devise  unto  my  son  P.  D., 

fB.&A.ti3!'  ^^^s  ^^^^^s  ^^^  assigns  for  ever,  all  that  messuage  and 

tenement  v\^herein  I  now  live.     But  my  will  is,  that  in 

case  my  son  P.  D.  shall  happen  to  die,  leaving  no  issue 

behhid  him,  then  my  said  wife  shall  receive  and  take 

■     the  rents  and  profits  thereof." 

On  a  case  sent  from  the  Court  of  Chancery  to  the 
Court  of  K.  B.,  one  of  the  questions  was,  what  estate 
C.  D.  took  under  this  will. 

Lord  Kenyon  and  the  other  Judges  were  of  opinion 
that  this  case  was  not  to  be  distinguished  in  principle 
from  that  of  Pells  v.  Brown ;  and  certified  in  the  fol- 
lowing words ; — "  Having  heard  counsel  in  the  case 
above  referred  to  us,  we  are  of  opinion  that  P.  D.  took 
an  estate  in  fee  simple  in  the  premises  above  devised 
to  him.  But  as  P.  D.  died  without  issue  living  at  the 
time  of  his  death,  we  are  of  opinion  that  the  further 
disposition  made  by  the  testator  in  that  event,  is  good 
by  way  of  executory  devise." 
Roc  V.  Jsffery,  26.  A  pcrsou  dcviscd  a  dwelling  house  to  his  grand- 
7  Term R.  5^-9.  ^^^^  rj^  friswell  and  his  heirs  for  ever.  But  in  case  his 
said  grandson  should  depart  this  life,  and  leave  no 
issue,  then  his  will  was  that  the  said  dwelling  house, 
&c.  should  be  and  return  to  E.  M.  and  S.,  or  the  sur- 
vivors or  survivor  of  them. 

Lord  Kenyon  said,  nothing  could  be  clearer  in  point 
of  law,  than  that  if  an  estate  were  given  to  A.  in  fee ; 
and  by  way  of  executory  devise,  an  estate  was  given 
over,  which  might  take  place  within  a  life  or  lives  in 
being,  and  twenty-one  years  and  the  fraction  of  a  year 
after;  the  latter  was  good,  by  way  of  executory  de- 
vise. The  question  therefore  in  this  and  similar  cases 
\y,£is, whether  from  the  whole  context  of  the  will  it 
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could  be  collected  that,  when  an  estate  was  given  to  A. 
and  his  heirs  for  ever,  but  if  he  died  without  issue,  then 
over ;  the  testator  meant  dying  without  issue  living  at 
the  death  of  the  first  taker.  That  the  rule  was  settled 
so  long  ago  as  in  the  reign  of  James  I.,  in  the  case  of 
Pells  V.  Brown  :  that  case  had  never  been  questioned  Ante, §5. 
or  shaken,  but  had  been  adverted  to  as  an  authority  in 
every  subsequent  case  respecting  executory  devises. 
It  was  considered  as  a  cardinal  point  on  this  head  of 
the  law,  and  could  not  be  departed  from  without  doing 
as  much  violence  to  the  established  law  of  the  land  as 
(it  was  supposed  by  the  defendant's  counsel)  the  Court 
would  do,  if  they  decided  this  case  against  him. 

On  looking  through  the  whole  of  the  will,  the  Court 
had  no  doubt  the  testator  meant  that  the  dying  with- 
out issue  should  be  confined  to  a  failure  of  issue  at  the 
death  of  the  first  taker ;  for  the  persons  to  whom  it 
was  given  over  were  then  in  existence,  and  life  estates 
only  given  to  them.  Taking  all  this  into  considera- 
tion together,  it  was  impossible  not  to  see  that  the 
failure  of  issue  intended  by  the  testator,  was  to  be,  a 
failure  of  issue  at  the  death  of  the  first  taker ;  and  if  , 
so,  the  rule  of  law  was  not  to  be  controverted ;  it  was 
merely  a  question  of  intention,  and  the  Court  was 
clearly  of  opinion  that  there  was  no  doubt  about  the 
testator's  intention. 

27.  In  the  case  of  a  devise  in  fee  simple,  with  an  Curtesy  at- 

1       •  '11  1111  -1  taches  on  the 

executory  devise  over,  it  has  been  held  that  a  right  to  first  estate. 
curtesy  attaches  on  the  first  estate,  and  is  not  defeated 
by  its  determination. 

28.  Joseph  Sutton  devised  to  trustees  and  their  Buckwonh  v. 
heirs,  in  trust  to  apply  the  rents  for  the  maintenance  coiLt.  Jur. 
and  education  of  his  grand-daughter  Mary  Barrs,  till  [^"boI!  &  Pui. 
she  should  arrive  at  the  age  of  21  years,  or  be  married;  ^■^'^• 

and  from  and  after  the  said  Mary  Barrs  should  have 
attained  her  age  of  21  years  or  should  be  married,  he 
gave  the  said  lands  to  the  said  Marry  Barrs,  her  heirs 
and  assigns  for  ever ;  but  in  case  the  said  Blary  Barrs 
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should  die  before  she  attained  the  age  of  21  years,  and 
without  leaving  issue,  then  from  and  after  the  decease 
of  the  said  Mary  Barrs  as  aforesaid,  he  gave  and  de- 
vised the  said  estates  to  his  grandson.  Mary  Barrs 
married  Solomon  Hanford,  and  had  a  child  who  died 
in  her  lifetime ;  she  died  soon  after,  being  under  the 
age  of  21  years,  and  without  leaving  any  issue.  Solo- 
mon Hanford  the  husband  received  the  rents  of  the 
estate  during  the  coverture  in  right  of  his  wife. 

A  question  was  reserved  for  the  opinion  of  Court  on 
this  case,  whether  Hanford  was  entitled  to  be  tenant 
by  the  curtesy. 

Lord  Mansfield  said,  the  right  of  tenant  by  the 
curtesy  existed  at  the  common  law ;  and  the  neces- 
sary points  were,  that  the  wife  be  seised  of  an  estate 
of  inheritance,  which  by  possibility  might  descend  to 
her  issue,  and  that  issue  should  be  born.  Estates  at 
common  law  were  either  absolute  or  conditional; 
curtesy  was  incident  to  both,  and  existed  when  the 
wife  died  without  issue  inheritable,  which  let  in  the 
reverter.  As  to  fees  conditional,  the  estate  did  not 
become  absolute  by  the  birth  of  a  child  inheritable, 
but  in  odium  of  perpetuities,  it  was  for  a  special  pur- 
pose become  absolute,  if  issue  were  born ;  that  is,  the 
donee  might  alien ;  but  the  estate  was  to  descend  and 
revert,  according  to  the  entail,  if  not  aliened.  At 
common  law  the  only  modification  of  estates  expressly 
limited  was  by  condition;  the  statute  of  uses  intro- 
duced more  qualifications  of  estates,  expressly  limited. 
About  the  reign  of  Elizabeth  and  James  I.  many  cases 
in  odium  of  perpetuities  were  determined,  to  prevent 
and  defeat  such  an  application  of  the  statute  of  uses. 
The  courts  leaned  aoainst  contingent  limitations  over: 
but  having  gone  a  great  way  on  that  side,  they  began 
to  think  they  went  too  far.  New  devices  were  con- 
trived at  the  time  of  the  troubles,  and  practised  after 
the  restoration,  such  as  trustees  to  preserve  contingent 
remainders,  and  executory  devises.     It  was  not  long 
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that  the  bounds  of  them  had  been  settled  :  it  was  in 
his  time  that  the  courts  first  held  they  might  wait  dur- 
ing a  life  in  being,  and  twenty-one  years  after.  Now 
it  was  contended  that  this  was  a  conditional  limita- 
tion :  it  was  no  such  thing,  there  was  no  condition  in 
it;  it  was  a  contingent  limitation.  If  it  was  a  limita- 
tion it  did  not  defeat  the  right  of  the  husband  to  be 
tenant  by  the  curtesy ;  the  husband  might  be  tenant 
by  the  curtesy  though  the  estate  was  spent.  But  how 
was  it  when  she  was  alive ;  here  the  wife  was  seised  in 
fee  simple  during  her  life,  and  such  an  one  as  the  issue 
might  inherit,  if  they  had  not  been  disappointed  by 
death. 

Judgment  was  given  that  Hanford  was  entitled  to  241.  a.  n.  ' 
be  tenant  by  the  curtesy. 


CHAP.  XVIII. 


Executory  Devises. — Devise  of  a  Freehold  Estate  to 
commence  in  future. 


1.  Devise  of  a  FreeJiold  to  com' 

7nencc  infuturo. 
Q.  Devises  of  this  sort  sometimes 
supported  as  Remainders. 
13.  Must  vest  within  the  Period 

allowed. 
18.  A    Devise    after    a    general 
Failure  of  Heirs  or  Issue  is 
too  remote. 


22.  Exceptions,  i.  A  Devise  of  a 

Reversion. 
2G.  II.  ^   Devise  in  Default  of 

Issue  of  the  Devisor. 

30.  III.  A  Devise  over  for  Life 

on  Failure  of  Issue  of  the 
first  Devisee. 

31.  IV.  Where  an  Estate  Tail  is 

raised  by  Implication, 


Section  1. 


The  second  sort  of  executory  devise  is  where  the  de-  Deviseofafree- 

..,  T  .  •    1        1         •  T  r  •  hold  to  com- 

visor,  without  departmg  with  the  immediate  tee,  gives  mence  in  future. 

a  future  estate  of  freehold,  to  arise  either  upon  a  con-  d?v."i7.23. 
tingency,  or  at  a  period  certain:  unpreceded  by,  or 
not  having  the  requisite  connexion  with,  any  imme- 
diate freehold,  to  give  it  effect  as  a  remainder. 
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Pay's  case,  2.  Thiis  whcre  a  person  devised  lands  to  J.  S.  for 

Forrest.  48.  '  fivc  ycars,  to  commence  at  the  next  Michaelmas  after 
the  death  of  the  testator;  remainder  to  C.  and  his 
heirs.  The  testator  died  before  Michaelmas.  It  was 
agreed  that  the  devise  over  was  good  as  an  executory 
devise. 

ciarkev. Smith,  3.  So  wlicrc  A.  dcvised  lands  to  B.  in  fee,  to  com- 
mence and  take  effect  six  months  after  the  testator's 
death;  this  was  adjudged  to  be  a  good  executory 
devise. 

1  Freem.  244.        4.  A  dcvisc  to  au  iufaut  1)1  vcjitve  matris,  is  an  exe- 

1  Wils.  R.  206.  ^       .  ^    ,  .     1  .     n  .  .,       .         1 . 

cutory  devise  oi  this  kind ;  as  it  necessarily  implies  a 
disposition  to  take  effect  at  the  birth  of  the  child.  Such 
a  devise  was  formerly  held  void ;  but  it  was  always 

Snow V.  Cutler,  uudcrstood  that  a  devise  to  an  infant,  when  he  should 
be  born,  was  good  as  an  executory  devise. 

Ex.  Dev.2i.  5.  Mr.  Fearne  says,  where  a  particular  estate  of 
freehold  is  first  devised,  capable  in  its  own  nature  of 
supporting  a  remainder,  followed  by  a  limitation  not 
immediately  connected  with,  or  commencing  from  its 
expiration ;  as  the  latter  limitation  is  incapable  of 
taking  effect  as  a  remainder,  there  seems  to  be  no  ob- 
stacle to  its  validity  as  an  executory  devise.  There- 
fore, although  in  the  case  of  a  lease  for  life  to  A.,  and 
after  the  death  of  A.  and  one  day  after,  that  the  land 
shall  remain  to  B.  for  life  ;  it  seems  that  the  limitation 
to  B.  is  void  as  a  remainder,  because  not  to  take  effect 
immediately  upon  the  determination  of  the  first  estate; 
yet  in  the  case  of  a  similar  limitation  by  will,  there  ap- 
pears to  be  no  ground  for  denying  effect  to  such  ulte- 
rior limitation  as  an  executory  devise. 

Devises  of  this       G.  In  coiisequence  of  the  rule  already  stated,  that 

-ort  sometimes  i-iiii  -tt  i-i 

upportedas  uo  clevise  shall  be  considered  as  executory,  which 
may  be  supported  as  a  remainder,  several  cases  have 
arisen  where  there  has  been  a  devise  of  a  particular 
estate,  with  a  devise  over,  in  which  the  devise  over  has 
been  held  to  be  a  renw.inder,  supported  by  the  pre- 
ceding particular  estate. 


sort  sometimes 
lupported  as 
remainders. 
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7.  Thus,  in  Pay's  case,  Lord  Talbot  said,  that  if  Ante, §2. 
the  testator  had  lived  to  Michaelmas,  then  it  had  been 

a  good  remainder. 

8.  A  testator  devised  to  his  wife  for  life,  and  to  her  Purefoy  v. 
son,  after  the  death  of  his  mother,  if  she  should  have  2  s'aund.  330. 
a  son  ;  and  if  such  son  should  die  within  ag-e,  then  to 

the  right  heirs  of  the  devisor.  Tjie  testator  died  with- 
out issue;  his  wife  married  again,  and  had  a  son.  It 
was  adjudged  that  the  estate  limited  to  that  son,  was 
not  an  executory  devise,  but  a  contingent  remainder; 
because  the  mother  had  an  estate  of  freehold  capable 
of  supporting  it. 

9.  George  Mussell  devised  lands  to  Elizabeth  his  Doe  v.  Morgan, 
wife  for  life,  remainder  to  his  son  Ebenezer  Mussell,  763^"^  '^^' 
for  ninety-nine  years,  if  he  should  so  long  live ;  and 

after  the  several  deceases  of  his  wife  and  son,  to  the 
heirs  of  the  body  of  Ebenezer. 

The  question  was,  whether  the  devise  to  the  heirs 
of  the  body  of  E.  should  be  considered  as  an  execu- 
tory devise,  or  as  a  contingent  rem.ainder. 

Lord  Kenyon  said,  if  ever  there  existed  a  rule  re- 
specting executory  devises,  which  had  uniformly  pre- 
vailed, without  any  exception  to  the  contrary,  it  was 
that  which  was  laid  down  by  Lord  Hale  in  the  case  of 
Purefoy  v.  Rogers. — That  where  a  contingency  is 
limited  to  depend  on  an  estate  of  freehold,  which  is 
capable  of  supporting  a  remainder,  it  shall  never  be 
construed  to  be  an  executory  devise,  but  a  contingent 
remainder.  And  therefore  the  Court  determined  that 
the  devise  to  the  heirs  of  the  body  of  Ebenezer  was  a 
contingent  remainder,  which  was  originally  supported 
by  the  estate  for  life  devised  to  Elizabeth,  and  was 
defeated  by  her  death  before  that  of  Ebenezer. 

10.  Whenever  the  first  devise  can  be  construed  to 
pass  an  estate  tail  only,  the  devise  over  will  be  deemed 
a  remainder  expectant  on  the  determination  of  such 

an  estate  tail ;  and  not  an  executory  devise.  ^  ,^. 

Spalding  V. 

11.  John  Spalding  having  issue  three  sons,  John,  ^paiding, 

Cro.  Car.    8.j, 
VOL.  YI.  2    E 


Hardwi 
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Thomas,  and  William,  devised  lands  to  John  the  eldest 
son,  and  the  heirs  of  his  body,  after  the  death  of  Alice, 
the  devisor's  wife ;  and  if  John  died  living  Alice,  that 
William  should  be  his  heir.  John  died  in  the  lifetime 
of  Alice,  leaving  a  son. 

It  was  determined  that  the  construction  of  the  will 
should  be,  that  if  John  died  without  issue,  living  Alice, 
William  should  have  the  lands ;  and  that  it  should  not 
be  construed,  where  he  limited  first  to  John  and  the 
See  Doe  V.        licirs  of  liis  bod)^,  that  by  this  limitation  he  intended, 
6  EasJTsG.      if  he  died  living  Alice,  that  William  should  be  his  heir, 
John  having  issue,  and  thereby  to  disinherit  the  heirs 
of  John's  body. 
Wealthy  V.  12.  A  tcstator  haviug  charged  certain  legacies  on 

Rep?temp-  ^^^^  lauds,  dcviscd  that  in  case  his  son  T.  should  hap- 
pen to  die  before  he  married,  or  being  married  should 
have  no  children,  then  his  lands  should  remain  and  de- 
scend equally  to  his  daughters  and  their  heirs,  paying, 
&c. ;  and  in  case  both  his  daughters  should  die  with- 
out being  nmrried,  or  being  married  should  have  no 
children,  then  he  willed  that  all  his  estate  should  de- 
scend to  I.  M. ;  and  at  the  end  of  the  will  he  gave  and 
devised  all  his  estate,  real. and  personal,  not  already 
disposed  of  by  his  will,  to  his  son  T. 

After  the  testator's  death,  his  son  T.  entered,  suf- 
fered a  recovery,  and  died  without  issue ;  upon  which 
his  sisters  entered,  suffered  a  recovery,  and  died  also 
without  issue;  and  then  the  heir  of  I.  M.  entered. 

The  question  was,  whether  the  devise  to  I.  M.  was 
a  remainder  depending  on  a  particular  preceding  estate 
in  the  son  and  daughters,  or  an  executory  devise. 

Lord  Hardwicke  said,  there  were  two  rules  which 
went  a  great  way  in  determining  the  case.  First,  that 
no  limitation  should  be  construed  to  be  an  executory 
devise,  if  it  could  be  made  good  by  way  of  remainder. 
Secondly,  that  it  was  immaterial  in  a  w^ill  which  words 
were  first  or  last,  as  the  construction  must  be  made 
upon  the  whole  will ;  and  here,  in  the  subsequent  part 


Title  XXXVIII.    Devise.    Ch.  xviii.  §  13—15.  '       419 

of  the  will,  there  was  an  express  devise  of  all  the  resi- 
due ;  so  that,  taking  the  two  clauses  together,  there 
"was  an  express  devise  to  the  son ;  and  it  was  given  by 
the  word  estate,  v/hich  was  sufficient  to  carry  the  fee ; 
so  that  it  amounted  to  a  devise  to  the  son  and  his 
heirs,  and  if  he  died  without  issue,  remainder  over ; 
which  was  an  estate  tail.  But  if  that  were  not  so 
clear,  yet  as  to  the  daughters  no  objection  could  be 
raised ;  for  there  was  a  devise  to  them,  and  if  they 
died  without  issue,  &:c. ;  so  that  their  recovery  was 
sufficient  to  bar  the  remainder:  and  the  limitation 
being  clearly  good  as  a  remainder,  could  not  be  con- 
sidered as  ah  executory  devise. 

13.  The  rules  established  for  preventing  perpetui-  Must  vest 
ties  are  applied  to  the  second  sort  of  executory  de-  ri'iHoiT" 
vises,  as  v/ell  as  to  the  first ;  and  therefore  in  all  cases 

where  a  freehold  estate  is  devised,  to  commence  in 
fiitiu'o,  it  must  vest  within  the  compass  of  a  life  or 
lives  in  being,  and  twenty-one  years  and  some  months 
after,  otherwise  it  will  be  void. 

14.  It  should  however  be  observed  here,  that  by 
the  time  of  vesting  is  meant  the  vesting  of  the  freehold ; 
for  although  lands  should  be  limited  for  a  long  term  of 
years,  with  remainder  to  the  unborn  son  of  a  person 
then  living,  this  executory  devise  to  an  unborn  son 
would  be  good,  because  the  vesting  of  the  freehold  is 
confined  to  the  period  of  a  life  in  being ;  for  upon  the 
birth  of  such  son,  the  freehold  would  vest  in  him,  or 
upon  the  death  of  such  person  without  leaving  a  son, 
either  actually  born,  or  in  ventre  ?natris,  it  would  vest 
in  some  other  person,  subject  only  in  either  case  to 
:he  preceding  term.    . 

15.  W.  Gore  devised  certain  lands  to  trustees  and  Gore  v.  Gore, 
;heir  heirs,  to  the  use  of  the  said  trustees  for  five  hun-  "  "    '^'^'^' 
ired  years,  upon  several  trusts,  and  from  and  after  the 
letermination  of  that  estate,  then  to  the  use  of  the  first 

md  other  sons  of  the  testator's   eldest  son  Thomas 
jore  in  tail  male,   remainder  over.     Thomas  Gore 

2  E  2 
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had  no  child  when  the  testator  died,  but  afterwards 
had  a  son. 

The  Court  of  K.  B.  was  of  opinion  that  the  devise 
to  the  eldest  son  of  Thomas  Gore  was  void :  that  it 
could  not  be  good  as  a  remainder,  for  want  of  a  free- 
hold to  support  it;  and  that  it  could  not  take  effect  as 
an  executory  devise,  because  it  was  too  remote,  viz. 
after  five  hundred  years.  But  the  case  having-  been 
sent  to  the  Court  of  K.  B.  some  years  after,  Lord 
.  Hardwicke,  Ch.  J.,  together  with  Justices  Page,  Pro- 
byn,  and  Lee,  certified  their  opinion,  against  that  of 
their  predecessors,  "  that  this  was  a  good  executory 
devise,  and  not  too  remote ;  for  it  must  in  all  events 
one  way  or  other  happen  upon  the  death  of  Thomas 
Gore,  whether  he  should  have  a  son  or  not ;  and  either 
upon  the  birth  of  the  son,  or  upon  his  death  v/ithout 
issue,  the  freehold  must  vest." 

16.  Where  an  estate  is  devised  to  a  person  upon  an 
event  which  is  too  remote,  a  devise  over  depending  on 
the  same  event  is  also  void. 

17.  Mary  Proctor  devised  to  the  first  or  other  son 
of  her  grandson  Thomas  Proctor  that  should  be  bred 
£t  clergyman,  and  be  in  holy  orders,  and  to  his  heirs 
iahd  assigns,  all  her  right  of  presentation  to  the  rectory 
t)f  West  Coker :  but  in  case  her  said  grandson  Thomas 
Proctor  should  have  no  son,  then  she  gave  the  said 
presentation  to  her  grandson  Thomas  Moore,  his  heirs 
and  assigns  for  ever.  Thomas  Proctor  died  without 
having  ever  had  a  son.  The  question  was,  whether 
thesi^  devis'es  were  good  or  not. 

<^-  It  \V^s' contended  that  the  first  devise  was  void,  as 
beirtg  too  remote ;  for  Thomas  Proctor  had  no  son 
born  at  the  time  of  the  death  of  the  testatrix ;  and  if 
He  eVeir  should  have  a  son,  he  would  not  necessarily 
be  in  orders  within  twenty-one  years  after  his  birth. 
By  the  canons  of  the  church  no  person  could  be  ad- 
mitted into  deacon's  orders,  before  the  age  of  twenty- 
thrfee,  without  a  faculty;  nor  could  he  be  ordained 
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priest  before  twenty-four.  And  the  devise  to  Thomas 
Moore  was  liable  to  the  same  objection,  on  account  of 
the  remotenes*^  of  the  contingenGy  on  which  it  was  to 
take  effect;  for  supposing  there  had  been  no  previous 
devise  to  the  son  of  Thomas  Proctor,  the  devise  to 
Thomas  Moore  would  be  to  him,  if  Thomas  Proctor 
had  no  son  in  orders ;  but  no  time  was  fixed  for  his 
taking  orders ;  and  such  devise  being  void  in  its  ori- 
ginal creation,  could  not  be  made  good  by  the  subse- 
quent circumstance  of  Thomas  Proctor's  having  no 
son ;  and  the  devises  could  not  be  considered  as  alter- 
nate. The  Court  was  clearly  of  opinion  that  the  first 
devise  to  the  son  of  Thomas  Proctor  was  void;  from 
the  uncertainty  as  to  the  time  when  such  son,  if  he 
had  any,  might  take  orders.  And  that  the  devise  over 
to  Moore,  as  it  depended  on  the  same  event,  was  also 
void  ;  for  the  v/ords  of  the  will  would  not  admit  of  the  2Biack.R.704. 
contingency  being  divided,  as  was  the  case  in  Long- 
head v.  Phelps.  And  there  was  no  instance  in  which 
a  limitation  after  a  prior  devise,  which  was  void  from 
the  contingeAcy  being  too  remote,  had  been  let  in  to 
take  effect;  but  the  contrary  was  expressly  decided 
in  the  House  of  Lords,  in  the  case  of  the  Earl  of  Chat-  «  Bro.  pari. 
ham  V.  Tothill,  in  Avhich  the  Judges  founded  their  \%tsAM. 
opinion  on  Butterfield  v.  Butterfield.  Consequently 
the  heir  at  law  of  the  testatrix  was  entitl§4f1?  lotoor'! 

18.  In  consequence  of  the  rule  that  aii  estate  de-  a  devise  after 

.  .  A.  •  t.\   •        A.\         a  general  failur* 

Vised,  to  commence  injuturo,  must  vest  witmn  tne  of  heir*  or  u^ue 
period  above  mentioned;  a  devise  after  failure  of  the  '« too  remote. 
heirs  or  issue  of  A.,  where  no  estate  is  already  vested 
or  given  by  the  express  words  of  the  will,  or  arises  by 
implication  to  such  heirs  or  issue,  is  void  in  its  crea- 
tion. For  if  A.  should  have  heirs  or  issue,  they  might 
last  for  ever,  and  while  they  did  last,  there  would  be 
nobody  who  could  bar  the  estate  thus  devised ;  so 
that  a  perpetuity  would  be  created. 

19.  T.  C.  being  tenant  for  life,  with  remainder  to  Wright  v. 
his  wife  for  life,  remainder  to  his  own  right  heirs,  b  v,n.  Ab.'iio. 
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istra. 427.  made  his  will,  in  which  were  these  words: — ''  Item, 
my  land  at  W.  my  wife  Mary  is  to  enjoy  for  her  life  ; 
after  her  death,  it  of  right  goes  to  my  daughter 
Elizabeth  for  ever,  provided  she  has  heirs.  But  if  my. 
said  daughter  dies  before  her  mother,  or  without  heirs, 
and  my  said  wife  Mary  shoidd  marry  again,  and  should 
have  heirs  male,  I  bequeath  all  my  said  right  in  W.  to 
her  heirs  male  by  her  second  husband." 

Mary  the  wife  died  before  Elizabeth  the  daughter,- 
but  Mary  had  married  a  second  husband,  and  had 
issue  male ;  and  the  question  was,  whether  the  devise 
to  them  was  good. 

It  was  resolved  that  no  estate  was  devised  to  the 
daughter ;  what  was  said  in  the  will  respecting  her, 
being  only  a  declaration  how  she  was  to  enjoy  the 
estate ;  for  the  testator  could  not  say,  "  It  of  right 
goes  to  my  daughter,"  if  she  claimed  under  the  will. 
It  was  therefore  a  devise  after  a  general  failure  of  heirs 
of  the  daughter,  which  was  too  remote. 
Lanesborough  20.  Sir  Gcorge  Lane,  upon  the  marriage  of  his  son 
ParUCa.  i3o!  James  Lane,  settled  certain  lands  to  the  use  of  himself 
for  life,  remainder  to  his  son  James  Lane  for  99  years, 
if  he  should  so  long  live,  remainder  to  trustees  and 
their  heirs  during  the  life  of  James,  to  support  con- 
tingent remainders;  remainder  to  the  first  and  other- 
sons  of  the  said  James  by  his  then  intended  wife, 
successively  in  tail  male ;  remainder  to  the  heirs  male 
of  the  body  of  James ;  remainder  to  the  right  heirs 
of  Sir  George.  The  marriage  was  had,  and  after- 
wards Sir  George  made  his  will,  and  devised  the  lands 
comprised  in  the  settlement,  on  failure  of  issue  of  the 
body  of  James  Lane,  and  for  want  of  heirs  male  of  his 
own  body,  to  his  daughter  Frances  Lane,  and  the 
heirs  of  her  body.  And  in  a  subsequent  part  of  his 
will  he  devised,  that  if  his  son  James  should  die  with- 
out issue  male,  and  his  (the  testator's)  wife  survived 
him,  his  wife  should  have  his  house  and  park  at  R. 
during  her  life. 
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After  the  death  of  Sir  G.  Lane  (who  became  Lord 
Lanesboroiigh)  leaving  the  said, James  his  only  son 
and  heir,  and  two  daiigliters  by  his  first  wife,  and  the 
said  Frances  Lane  by  his  second  wife ;  the  trustees 
joined  with  James  Lane  in  making  a  tenant  to  the 
pnecipe;  and  a  common  recovery  was  suffered  of  the 
estates  comprised  in  the  settlement. 

James  Lane  Lord  Lanesborough  died  v/ithout  issue, 
and  Frances  Lane  married  Henry  Fox,  and  died  leav- 
ing issue  George  Fox  her  eldest  son,  who  brought  an 
ejectment  for  the  recovery  of  the  estate.  A  special 
verdict  was  found,  and  judgment  was  given  in  the 
courts  of  Exchequer  and  Exchequer  Chamber  in  Ire- 
land, for  the  Dlaintiff  Fox. 

An  appeal  was  brought  to  the  House  of  Lords  of 
England,  and  two  questions  were  put  to  the  Judges, 
I.  Whether  Lord  James  took   any  other  or  greater  cases  temp, 
estate  by  the  will,  than  by  the  settlement.     To  which    ^  °''" 
they  answered,  that  Lord  James  could  not  take  any 
estate  tail,   no  alteration   being   made  by  the  will; 
and  that  no  estate  was  raised  to  Lord  James  by  impli- 
cation.    II.  Whether  Frances  Lane  took  any  estate 
under  the  will  of  Lord  George.     To  which  they  an- 
swered, that  she  took  no  estate  whatever,  but  that 
the  devise  to  her  v/as  absolutely  void  in  its  creation, 
as  being  on  too  remote  a  contingency.     Whereupon  vide  infra, 
the  judgment  v/as  reversed.  ^ " ' 

21.  Mrs.   Mostyn,   on  the   marriage   of  her  niece  Goodman  v. 
Mrs.  Wynn,  who  afterwards  became  her  heir  at  law,  i  Black,  r. 
with  Doctor  Wynn,  entered  into  articles,  covenanting  507."  n.°"^' 
to  settle  an  estate  for  life   on  Mrs.  Wynn,  with  re-  com.^R^tilh' 
mainder  to  the  issue  of  that  marriage  in  tail,  with  the  ^'^"-  '^^^' 
reversion  to  herself  in  fee,   whenever  Doctor  Wynn 
should  have  settled  his  own  estate  to  the  same  uses. 
Mrs.  Mostyn  by  her  will,  reciting  the  articles,  gave 
her  equitable  reversion  in  the  premises  to  the  heirs  of 
the  body  of  Mrs.  Mostyn  by  any  after- taken  husband, 
and  for  want  of  such  issue,  remainder  over  to  Charles*' 
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Lloyd  in  tail.     Mrs.  Wynn  died  without  issue,  living 

her  husband. 

It  was  determined  that  this  was  a  future  executory 

devise  of  the  reversion  to  the  heirs  of  the  body  of 

Mrs.  Mostyn,  by  her  second  husband,  during-  the  first 
vinSr™'^'    ii^an'iage,  on  failure  of  heirs  of  her  body  by  her  first 
5  Term  R.  92.   husbuud ;  which  was  too  rcmotc,  and  therefore  void. 
Exceptions:  22.  Tlicrc  are,  however,  som-e  cases  in  which  a  de- 

I,  A  devise  ofa.  „  i     r  -i  n  i      •  •  •  i 

reversion.         visc,  attcr  a  general  lailure  ot  heirs  or  issue,  is  good. 
,^,  ,  ^     First,  where  a  person  entitled  to  a  reversion,  expectant 
,a»*9msr  on  the  determination  of  an  estate  tail,  devises  the  lands 


^11 


to  another,  after  failure  of  issue  of  the  tenant  in  tail ; 
this  is  held  to  be  an  immediate  devise  of  the  reversion^ 
and  therefore  good.  For  the  estate  devised  com- 
mences on  the  death  of  the  testator ;  and  the  words 
which  have  a  future  prospect  are  used  to  denote,  not 
the  commencement  of  the  estate  devised,  but  the  event 
on  which  the  estate  shall  take  effect  in  possession  ; 
and  there  can  be  no  danger  of  a  perpetuity,  because 
the  reversion  thus  devised  may  be  barred  at  any  time 
by  a  recovery,  suffered  by  the  person  having  the  pre- 
ceding estate  tail.  .; ;  >ri , 
Badger  T.  23.  Tlius  whcrc  a  person  conveyed  his  estate  to  the 
iLd.Ray.523.  US©  of  liimsclf  for  99  years,  if  he  should  so  long  live, 
1  sak. 232.  remainder  to  his  wife  in  the  same  manner;  remainder 
to  his  son  in  the  same  manner ;  remainder  to  trustees 
and  their  heirs,  during  the  lives  of  the  father  and  son, 
to  preserve  contingent  remainders ;  remainder  to  the 
first  and  other  sons  of  the  son  in  tail  male ;  remainder 
to  the  father  in  fee.  The  father  made  his  will,  and 
after  reciting*  the  settlement,  devised  the  lands,  after 
the  death  of  his  son  without  issue  male,  to  another  son. 
, ,  It  was  objected  that  the  devise  was  executory; 
and  as  it  could  only  take  effect  on  the  death  of  the 
son  without  issue,  it  was  void,  as  being  too  remote. 
But  to  this  it  was  answered,  that  here  a  man  entitled 
to  a  reversion,  expectant  on  an  estate  tail,  devised  it, 
aft^r  the  (Jeath  of  the  tenant  in  tail  without  issue,  to 


Title  XXXVIII.     Devise.     Ch.  xviii.  §  24.  425 

another :  this  was  not  an  executory,  but  an  immediate 
devise;  and  the  words,  "  from  and  after,"  were  only 
a  declaration  when  it  should  take  effect  in  possession. 
If  the  son  had  not  an  estate  tail  in  the  land,  but  the 
devises  had  been  after  the  death  of  a  stranofer  without 
issue,  they  would  have  been  executory  devises,  and 
void  by  reason  of  the  remoteness  of  the  possibility ;  ^ 
but  here  they  were  limited  after  the  determination  of 
the  particular  estate.  - -'^-^  -*■'■' 

24.  In  the  case  of  Lanesborough  v.  Fox,  Mr;  Fetee  Ante,  ^  20. 
observes  that  the  limitation  to  the  daughter  was  1^^^'' 
future,  to  arise  after  failure  of  issue  of  the  body  of 
James  Lane,  and  the  heirs  male  of  the  body  of  the 
testator.  Now  there  was  no  subsistino-  estate  ex- 
tending  to  the  issue  of  the  body  of  James  Lane  gene- 
rally, the  settlement  being  confined  to  his  first  and 
other  sons  in  tail  male,  and  the  heirs  male  of  his  body : 
nor  indeed  was  there  any  estate  tail  in  the  testator 
himself  to  extend  to  the  heirs  male  of  his  own  body : 
therefore  the  estate  devised  by  the  testator  to  his 
daughter  could  not  be  considered  as  a  reversion  ex- 
pectant on  such  preceding  estates.  And  though  it 
should  be  granted  that  as  the  testator  had  but  one  son,  '   4.,;; 

and  there  was  a  limitation  by  the  settlement  to  the  '^^^;^\ 
first  and  other  sons  of  such  son  in  tail  male,  the  devise;; 
for  want  of  heirs  male  of  the  testator's  own  body, 
might  have  been  construed  as  a  devise  of  the  reversion, 
expectant  on  failure  of  the  sons  of  his  son,  and  the 
heirs  male  of  their  bodies ;  yet,  as  there  was  no  pre- 
existing estate  extending  to  issue  female  of  the  body 
of  James  Lane,  it  was  impossible  to  consider  the  de- 
vise on  failure  of  issue  generally  of  the  body  of  James 
Lane,  as  the  devise  of  a  reversion  expectant  on  failure 
of  such  issue ;  there  being  no  preceding  estate  ex- 
tending to  that  period;  consequently,  unless  such  a 
prfe!ceding  estate  was  raised  by  implication,  which 
was  not  admitted,  the  devise  to  the  daughter  Avas  \\6 
thesd^'vis-e  of  a  reversion,  but  was  an  executory  limi- 


W^   ./tv 
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tation,  luisupported  by  any  preceding  estate;  and 
being  not  to  take  effect  till  after  a  general  failure  of 
issue,  was  therefore  too  remote. 

25.  Sir  William  Morgan,  upon  his  marriage  with 
Lady  Rachel  Cavendish,  settled  certain  estates  in  the 
counties  of  Monmouth  and  Glamorgan,  upon  himself 
for  life,  remainder  to  trustees  to  support  contingent 
remainders;    remainder,  subject  to   a  jointure  rent- 
charge  to  his  wife,  to  his  first  and  other  sons  by  Lady 
R.  C.  successively  in  tail  male;  reversion  to  himself 
in  fee.     Afterwards  Sir  Y/.  Morgan,  having  two  sons 
by  that  marriage,  Vv'illiam  and  Edward,  made  his  will ; 
and  after  giving  certain  specific  things  to  his  wife  and 
his  sons,  and  making  a  disposition  of  other  lands  in  the 
said  counties,  which  he  had  purchased  after  his  mar- 
riage, he  proceeded  in  these  words: — '*  And   foras- 
much as  it  is  my  will,  intent,  and  meaning,  that  in 
case  my  said  two  sons  now  living,  or  any  other  son  or 
sons  of  mine  lawfully  begotten,  hereafter  to  be  born, 
should  die  without  issue  male  of  their  bodies,  or  of 
the  body  of  some  or  one  of  them,  lawfully  to  be  be- 
gotten ;  after  their  respective  decease,  without  issue 
male  as  aforesaid,  that  then  all  and  singular  my  mes- 
suages, &c.  within  the  several  counties  of  Monmouth 
and  Glamorgan,  and  not  herein-before  devised,  shall 
be  devised  and  settled  to  and  for  the  several  uses,  in- 
tents, and  purposes  herein-after  mentioned,  limited, 
expressed,  and   declared :    it   is   therefore  my  will, 
intent,  and  meaning,  that  in  case  my  said  sons  Wil- 
liam and  Edward,  or  any  other  son  or  sons  of  mine 
hereafter  to  be  born  as  aforesaid,  shall  happen  to  die 
respectively  without  any  issue  male  of  their  bodies, 
or  of  the  body  of  some  or  one  of  them  as  aforesaid  ; 
and  in  such  case,  if  it  shall  so  happen,  then  I  give  and 
devise  the  remainder  of  all  and  singular  my  messuages, 
&c.  within  the  several  counties  of  Monmouth  and  Gla- 
morgan, and  not  herein  and  hereby  before  devised, 
and  the  reversion  and  reversions,  remainder  and  re* 
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mainders  of  the  same  premises,  to  my  said  brother 
Thomas  Mora-aii,  for  and  diirino-  the  term  of  his  natu- 
ral  life,  but  subject  nevertheless  to  the  several  provi- 
soes and  payments  mentioned  and  contained  in  my 
said  marriage  settlement."  The  testator  then  limits 
the  same  lands  to  trustees,  during-  the  life  of  Thomas 
Morgan,  to  preserve  contingent  remainders ;  remain- 
der to  Thomas  Morgan  the  son  of  the  said  Thomas 
Morgan,  during  his  life;  remainder  to  his  first  and 
other  sons  in  tail  male,  with  divers  remainders  over. 

The  testator  died  leaving  his  said  wife,  and  his 
said  two  sons,  and  also  two  daughters  by  her.  And 
one  of  the  questions  upon  this  will  was,  Whether 
the  residuary  devise  over  to  Thomas  Morgan  and  his 
son  was  not  void,  as  being  a  future  limitation,  not 
to  take  effect  till  after  the  failure  of  issue  of  persons 
who  took  no  preceding  estate ;  namely,  of  all  the 
other  sons  of  Sir  William  Morgan  by  any  future  wife. 
For  the  limitation  to  Thomas  Morgan  was  not  ex- 
pressed to  take  effect  upon  failure  of  issue  male  of  the, 
testator's  sons  by  his  then  wife,  in  which  case  it  would 
have  been  good  as  an  immediate  devise  of  the  rever- 
sion, expectant  on  the  estates  in  tail  male  limited  to 
such  sons  by  the  settlement;  but  the  words  were 
general  and  com.prehensive,  extending  in  point  of  ex- 
pression as  well  to  the  future  sons  of  the  testator  by 
any  after-taken  v/ife,  as  by  his  then  wife;  and  if  so, 
this  limitation  could  not  be  a  devise  of  the  reversion 
immediately  expectant  on  the  estates  subsisting,  or 
created  by  the  settlement,  but  was  a  future  devise, 
without  any  preceding  estate  to  support  it;  and  then, 
as  it  could  not  take  effect  as  a  remainder,  it  could  be 
considered  only  as  an  executory  devise ;  in  which 
light  it  must  be  void,  for  it  was  too  remote,  as  being 
limited  to  vest  on  a  general  failure  of  issue. 

In  support  of  the  devise  it  was  contended,  that  the 
testator  had  not  a  future  marriage  in  view,  or  any. 
children  not  provided  for  by  the  settlement.     That 
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tliis  appeared  from  his  giving  some  specific  legacies 
,  to  his  wife,  naming  her  one  of  his  executors,  and 
one  of  the  guardians  of  his  cliildren.  Therefore  the 
words,  "  or  any  other  son  or  sons','*^'S^ic.^  should  be 
understood  as  confined  to  sons  by  his  then  wife; 
and  under  that  construction  the  limitation  in  ques- 
tion would  be  as  good  as  an  immediate  devise  of  the 
reversion,  subject  to  the  estates  created  by  the  set- 
tlement ;  or  that  if  those  words  did  extend  to  chil- 
dren by  a  future  marriage,  still  the  limitation  in  c|ues- 
tion  might  be  supported,  by  raising  implied  estates 
tail  to  such  children. 

Upon  a  case  stated  for  the  opinion  of  the  Court 
silo  3Ui.a9,.  of  K.  B.,  the  Judges  of  that  court  certified — ■"  They 
-'^  '^^^'  were  of  opinion  that  the  event  of  a  second  marriage 
was  not  in  the  testator's  contemplation  :  but  sup- 
posing that,  from  the  generality  of  the  description,  the 
words  *'  any  after-born  son"  should  be  extended  to 
the  son  of  any  future  marriage  ;  they  were  of  opinion 
that  from  the  manifest  intent  of  the  testator,  expressly 
declared  in  his  will,  such  son  must  take  an  estate  tail. 
Consequently  they  were  of  opiniqn  that,  either  way-, 
a  remainder  after  estates  tail  was  devised  to  Thomas 
Morgan,  who  by  virtue  of  the  said  limitation,  upon 
failure  of  the  sons  of  the  testator  without  issue  male, 
was  entitled  to  all  the  lands  in  the  counties  of  Mon- 
mouth and  Glamorgan,  devised  by  the  residuary  clause 
in  the  said  will,  for  life ;  with  remainder  according  to 
the  limitations  in  the  said  will." 

Lord  Bathurst  decreed  accordingly.  He  concurred 
entirely  with  the  opinion  certified  by  the  Judges,  in 
regard  to  the  event  of  a  future  marriage  not  being  in 
"the  testator's  contemplation  ;  and  consequently  that 
the  words,  *'  or  any  other  son  or  sons,"  were  to  be 
restrained  to  sons  of  the  first  marriage.  But  as  to  the 
raising  an  estate  tail  to  any  sons  of  a  future  marriage, 
he  expressed  himself  inclined  to  the  opinion,  that  he 
was  bound  by  the  decision  of  the  House  of  Lords  in 
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the  case  of  Lanesboroiigh  v.  Fox,  as  a  direct  authority 
against  the  admitting  such  implication. 

Upon  an  appeal  to  the  House  of  Lords  this  decree 
was  affirmed,  agreeable  to  the  unanimous  opinion  of 
the  Judges,  founded,  as  appeared  bj^  what  was  ex-  - 
pressed  bv  the  Ch.  J.  of  the  Court  of  Common  Pleas  Feame'sEx. 

•        1    1-         •         .1      •  •     •  ^i  J   Dev.  131. 

in  delivering  their  opinion,  upon  the  very  same  ground, 
to  which  Lord  Bathurst  seemed  to  think  himself  con- 
fined, namely,  the  presumption  that  the  event  of  a 
future  marriage  was  not  in  the  testator's  contempla- 
tion; and  that  therefore  the  words,  "  or  if  any  other 
son  or  sons,"  &c.  must  be  understood  of  sons  of  tlie 
testator  by  his  then  wife. 

26.  Secondly,  a  devise  in  default  of  issue  of  tlie  de-  n.  Adeviseia 

.':.i  "J  default  of  issue 

visor's  own  body,  has  been  construed  to  be  a  con-  of  the  devisor. 
ditional  devise,  to  take  effect  at  tlie  death  of  the  testa- 
tor ;  and  has  therefore  been  held  not  to  be  executory, 
because  it  must  be  determined  at  the  instant  when  the 
will  takes  effect ;  that  is,  at  the  death  of  the  testator. 
,.Fc2?I,  James  Farrel  by  his  will  devised,  upon  default  French v, 
of  issue  male  and  female  of  his   own   body,   all  his  ivi.  Ca.''257? 
estate  in  the  counties  of  Galway,  &c.  to  Peter  and  frTy^ael'&A. 
Denis  Daly  and  their  heirs,  in  trust  to  pay  all  his  ^^^' 
just  debts ;  and  after  payment  thereof,  and  securing 
the  provision  made  to  his  wife,  he  limited  his  estate 
in  the  county  of  Galway  to  the  use  of  John  Kelly  jun. 
for  life,  remainder  to  trustees  to  support  contingent 
remainders,  remainder  to  his  first  and  other  sons  in 
tail  male,  with  several  remainders  over.  (jtirnrf .,. 

lj^,The  Court  of  Chancery  of  Ireland  decreed  that  this 
devise  was  good. 

On  an  appeal  to  the  House  of  Lords  of  England 
it.was  contended,  that  this  devise  being  to  take  place 
iQn  failure  of  the  issue  male  and  female  of  James 
Farrel,  whensoever  the  same  should  happen,  without 
anything  contained  in  the  will  to  restrain  the  contin- 
gency to  his  own  death,  or  any  other  particular  time, 
.it  was  void .  .j  bufsod  sr^ 
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On  the  other  side  it  was  argued,  that  the  devise 
under  the  will  of  James  Farrel  was  at  his  death  a 
devise  in  possession,  and  not  a»  executory  devise. 
No  estate  was  limited  to  the  issue  by  the  will,  but  it 
was  plain  he  meant  a  failure  of  issue  living  at  the 
time  of  his  death.  The  first  trust  was  to  pay  debts, 
legacies,  and  annuities  to  his  sisters  for  their  lives ; 
and  he  could  not  have  intended  that  those  trusts 
should  take  place  a  hundred  or  two  hundred  years 
after  his  death.  The  legacy  given  by  a  codicil  to 
J.  C,  of  v/hich  the  first  payment  was  to  be  made  on 
the  first  of  November  next  after  his  decease,  showed 
what  he  meant  by  dying  without  issue ;  namely,  if 
he  should  have  no  issue  when  his  will  should  take 
effect ;  and  the  codicil  was  expressed  to  be  in  addi- 
tion to  the  will,  and  directed  that  the  will  should 
stand  in  all  points  not  thereby  altered,  and  therefore 
the  legacies  were  by  the  will  and  codicil  payable  only 
.  on  the  event  of  his  dying  without  leaving  issue  at  his 
death ;  and  by  this  construction  none  of  the  dangers 
could  arise  which  prevent  the  effect  of  executory 
devises,  nor  was  any  rule  of  law  broken.  The  decree 
was  affirmed. 
Wellington  V.  28.  Ou  a  casc  sent  out  of  Chancery  for  the  opinion 
1  Biack.Rc;45.  of  the  Court  of  K.  B.  the  facts  were — Richard  Gary, 
after  directing  all  his  debts  to  be  paid,  devised  thus : 
*'  Item,  in  deiault  of  issue  of  my  own  body,  I  give  to 
trustees  and  their  heirs,  <S:c.  in  trust  to  pay  my  sister 
an  annuity  of  100/.  till  my  debts  and  legacies  are 
paid,  and  after  payment  thereof,  to  my  sister  for  life, 
with  divers  remainders  over,  in  strict  settlement." 

It  was  objected,  that  this  devise  to  the  trustees 
being  after  an  indefinite  failure  of  issue,  was  executory 
and  too  remote ;  to  Avhich  it  was  answered,  that  it  was 
not  executory,  but  depended  on  a  precedent  condi- 
tion upon  which  the  testator  intended  the  whole 
should  take  effect.  That  the  words  "  in  default  of 
issue"  were  different  from  the  words,  on  failure  of 
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issue :  the  one  implied  that  the  devisor  never  should 
have  issue ;  the  other,  that  he  should  have  issue,  which 
should  afterw^ards  fail.  The  first  conting-ency  must  be 
determined  at  his  own  death ;  the  latter  might  be  sus- 
pended for  ages. 

The  Court  certified  that  the  devise  was  good ;  that 
the  trustees  took  a  base  fee,  determinable  on  the  pay- 
ment of  the  testator's  debts  and  legacies  out  of  the 
profits  of  the  estate.  And  Sir  William  Blackstone 
says,  that  he  thinks  this  certificate  v/as  principally 
founded  on  the  idea  of  the  will's  being  merely  condi- 
tional, in  case  the  devisor  left  no  issue  of  his  body. 

29.  J.  R.  Lvtton,  being-  an  infant,  entered  into  Lyttonv. 
articles  on  his  marriage,  by  which  he  agreed  to  settle  4Bro.R.  44i. 
his  estate,  after  his  own  decease,  to  the  intent  that  his 
intended  wife  should  receive  a  certain  jointure,  and 
subject  thereto  to  the  first  and  other  sons  of  the  mar- 
riage in  tail,  remainder  to  himself  in  fee.  J.  R.  Lytton 
suffered  a  recovery  when  he  came  of  age,  but  never 
made  a  settlement  in  pursuance  of  the  articles.  Fifteen 
years  after,  being  in  a  weak  state  of  health,  and  his 
wife  living,  he  made  his  will ;  and  having  given  his 
wife  a  rent- charge  in  satisfaction  of  the  articles ;  he 
gave  and  devised  his  estate,  on  failure  of  issue  male  of 
his  body,  to  trustees,  to  raise  money  for  the  payment 
of  his  debts,  and  subject  thereto  to  his  nephew  in 
strict  settlement. 

Lord  Northington  declared  that  the  devise  to  the 
nephew,  after  a  general  failure  of  issue  male,  was  void, 
the  contingency  being  too  remote. 

Upon  a  bill  of  review.  Lord  Loughborough  said, 
this  case  did  not  appear  to  have  been  determined  after 
that  deliberation  which  would  give  it  the  sanction  due 
to  a  decree  of  Lord  Northington.  The  case  of  Lanes- 
borough  V.  Fox  was  considered  as  governing  this  case; 
but  v/hen  fairly  examined,  there  could  not  be  a  greater 
dissimilitude.  Here  the  testator  had  had  no  child  for 
several  years,  his  only  child  was  just  dead,  the  de- 
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visee  was  his  next  and  immediate  heir ;  but  he  intro- 
d.uced  the  devise  by  the  words  "  in  failure  of  issue 
male."  Could  this  mean  more  than  to  take  in  the 
event  which  alone  prevented  the  estate  from  being  the 
subject  -of  an  immediate  devise  ?  He  certainly  had  the 
articles  in  contemplation;  there  was  no  prospect  of 
issue  at  the  time.  It  was  not  like  Lord  Lanesborough's 
case,  who  had  issue,  and  might  have  many  more ;  it 
would  be  a  harsh  construction  that  the  testator  had 
here  the  idea  of  a  future  issue  in  contemplation,  and 
an  indefinite  failure  of  that  issue.  He  meant  to  give 
an  immediate  estate  in  possession  at  his  decease;  every 
clause  in  the  will  showed  his  intention.  It  was  mani- 
fest he  had  no  intention  of  giving  an  estate  after  a  ge- 
neral failure  of  issue.  The  circumstances  of  the  tes- 
tator and  his  family  had  always  been  taken  into  con- 
sideration in  these  cases. 

Decreed,  that  the  declaration  made  by  Lord  North- 

ington  should  be  reversed. 

in.  A  devise  30.  An  executory  devise  over  for  life,  to  a  person 

f9\iure°of'Jsi"e    ^^^  ^^^^y  ^^  ^^^^  placc  after  a  dying  without  issue  of  the 

of  the  first  de-    ^^.g^  dcvisce,  uiav  bc  eood  ;  because  the  future  limi- 

visee.  '  j  ^ 

Fearne's  Ex.  tatiou  being  ouly  for  the  liie  of  a  person  in  esse,  it  must 
onk«  V. '  necessarily  take  place  during  that  life,  or  not  at  all ; 
Sfr]!^°"''  ai^d  therefore  the  failure  of  issue  in  that  case  is  con- 
fined to  the  compass  of  a  life  in  being. 
IV.  Where  an  31.  Thcrc  arc  also  several  cases  in  which  the  courts 
Sby'irlpii-  1^^^'^  supported  a  devise  over,  after  a  general  failure 
cation.  Qf  iieirs  or  issue,  by  raising  an  estate  tail  by  implica- 

tion in  the  person,  on  the  failure  of  whose  heirs  or 
issue  the  estate  is  devised  over;  for  in  that  case  the 
second  devise  is  supported  as  a  remainder,  expectant 
on  the  determination  of  such  prior  estate  tail. 
Walter  V.  32.  Thus,  iu  a  case  which  has  been  already  stated, 

fnTe?c.  12.  the  Court  having  held  that  the  first  devisee  took  an 
estate  tail  by  implication,  it  followed  that  the  devise 
over  was  good  as  a  remainder. 

33.  In  another  case,  whicli  has  been  stated  in  this 
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chapter,  the  Judges  of  the  Court  of  K.  B.  appear,  from  Jones  v. 
their  certificate,  to  have  been  of  opinion,  that  if  a  se-  ante,  §  25. 
cond  marriage  was  in  the  contemplation  of  the  testa- 
tor, then  an  estate  tail  was  raised  by  implication  to 
the  sons  of  that  marriage,  and  therefore  that  the  devise 
over  was  good,  as  a  remainder  expectant  on  the  deter- 
mination of  that  estate  tail. 


CHAP.  XIX. 


Kxecutorij  Devises  of  Terms  for  Years. 


1.  A  Bequest  over  of  a  Term  for 
Years  is  now  good. 

5.  And  a  similar  Declaration  of 

the  Trust  of  a  Term. 

6.  Though  to  a  Person  not  in 

esse,  or  not  ascertained. 
9.  The  first  Devisee  cuiinot  bar 
the  Devise  over. 
Must  vest  within  the  Period 
allowed. 

CanncM  he  limited  after  a  ge- 
neral  Failure    of  Heirs  or 
Issue. 
IS.  Unless  such  Failure  is   con- 
fined to  the  Period  alloiced. 


13 


14 


24.  The  Words  "  dying  without 
Issue  "  sometimes  restrained 
to  the  Death  of  a  Person  in 
esse. 

31.  No  Distinction  between  an 
express  Estate  Tail,  and  one 
by  Implication. 

33.  Nor  between  a  Devise  for 
Life  and  an  indefinite  De- 
vise. 

3G.  An  executory  Devise  for  Life 
after  a.  general  Failure  of 
Issue,  is  good. 


Section  i. 

Upon  the  first  introduction  of  long  terms  for  years,  it  a  bequest  over 
was  held  that  if  a  term  for  years  was  given  to  a  person  yearsisnow 
for  life,  v/ith  a  remainder  over,  the  bequest  of  the  re-  ^°° " 
mainder  was  void ;  because  an  estate  for  life  being  of 
greater  estimation,  in  the  eye  of  the  law,  than  the 
longest  term  for  years,  it  was  concluded  that  the  limi- 
tation of  a  term  for  years  to  a  person  for  life  was  a  com- 
plete disposition  of  it,  and  therefore  that  nothing  re- 
mained to  be  given  over.  Another  reason  for  this  doc- 
trine was,  that  the  ])ossibility  of  a  term's  continuing 
longer  than  the  life  of  the  person  to  whom  it  was  first 
VOL.  VI.  2  F 
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bequeathed,  was  not  such  an  interest  as  by  the  rules 
of  law  could  be  limited  over.  ' 

■  .2.  A  distinction  was  however  made  between  a  be- 
quest of  the  use  of  a  personal  thing-,  and  a  bequest  of 
the  thing  itself;  in  the  former  case  a  devise  over  of  it 
was  held  good ;  and  when  long  and  beneficial  terms 
for  years  came  into  general  use,  the  convenience  of 
•     •        families  requiring  that  they  might  be  settled  in  the 
same  manner  as  freehold  estates,  it  v/as  fully  esta- 
Weicdenv.      blishcd  that  a  bequest  of  the  residue  of  a  term  for 
piowd.Ti9.      years,  after  a  previous  disposition  of  it  for  life,  was 
good;  and  this  doctrine  was  confirmed  by  the  two 
following  determinations. 
Manning's  case,      3^  Edward  Manning  bciug  posscsscd  of  the  moiety 
^^'    '        of  a  mill  for  the  term  of  fifty  years,  made  his  will  in 
writing,  and  thereby  devised  |iis  indenture  and  lease 
of  the  said  mill,  and  all  the  years  therein  to  come, 
to  Matthew  Manning,  after  the  death  of  Mary  Man- 
nino-  his  wife  ;  which  niill,  his  vv^ill  was,  that  Mary  his 
wife  should  enjoy  during  her  life,  conditionally  that 
the  said  Matthew  Manning  should  not  devise,  sell,  or 
oive  the  said  lease,  but  leave  it  wholly  to  John  his  son. 
It  was  resolved  by  Lord  Coke  and  the  other  Judges 
that  the  devise  to  Matthew  Manning  was  good :  that 
he  took  it  not  by  way  of  remainder,  but  by  way  of 
executory  devise ;  and  that  there  was  no  diff"erence 
when  one  devised  his  term  for  life,  the  remainder  over, 
and  when  a  man  devised  the  land,  or  his  lease  or  farm, 
or  the  use,  or  occupation,  or  profits  of  his  land;  for  in 
a  will,  the  intent  and  meaning  of  the  devisor  was  to 
be  observed,  and  the  lav/  would  make  construction  of 
the  words  to  satisfy  his  intent,  and  to  put  them  into 
such  order  and  course  that  his  will  should  take  eft^ect; 
and  always  the  intention  of  the  devisor  expressed  in 
his  will  was  the  best  expositor,  director,  and  disposer 
of  his  words  ;  and  when  a  man  devised  his  lease  to  one 
for  life,  it  was  as  much  as  to  say,  he  should  have  so 
many  of  the  years  as  he  should  live,  and  that  if  he 
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died  within  the  term,  another  should  have  it  for  the 
residue  of  the  years;  and  although  at  the  beginning  it 
was  uncertain  how  many  years  he  should  live,  yet 
wlien  he  died,  it  was  certain  how  many  years  he  had 
lived,  and  for  how  many  years  the  other  should  have 
it;  and  so  by  a  subsequent  act  ail  was  made  certain. 

4.  J.  Morris  beino"  possessed  of  a  house  for  the  term  Lampet'scas*, 
of  500  years,  devised  it  to  his  father  for  the  term  of  his       *^' 
natural  life,  and  after  his  decease  the  remainder  of  the 

said  house  to  Elizabeth  the  sister  of  the  testator,  and 
to  the  heirs  of  the  body  of  the  said  Elizabeth. 

Upon  the  question  whether  this  executory  devise, 
after  the  death  of  the  testator's  father,  was  good,  when 
the  term  itself,  and  not  the  use  or  occupation  of  it  for 
life,  was  devised  to  the  first  devisee  for  life,  it  was  re- 
solved, that  in  such  case  also  the  executory  devise 
over  was  good,  and  that  the  assent  of  the  executor  to  < 
the  first  devisee  should  enure  to  the  other. 

5.  The  same  necessity  which  induced  the  Judges  to  And  a  similar 
allow  of  executory  bequests  of  terms  for  years,  re-  the  !ru'st°of' 
quired  that  similar  dispositions  should  be  allowed  in  ^  ^"'^' 
deeds  by  which  the  trusts  of  terms  were  declared. 

Thus,  Lord  Mansfield  has  said — "  When  long  and  be-  i  Burr.  r.  284. 
neficial  terms  came  in  use,  the  convenience  of  families 
required  that  they  might  be  settled  upon  a  child  after 
the  death  of  a  parent;  such  limitations  were  soon 
allowed  to  be  created  by  will,  and  the  old  objections 
were  removed  by  changing  the  name  from  remainders 
to  executory  devises.  The  same  reason  required  that 
such  limitations  might  be  created  by  deed,  as,  for  in- 
stance, marriage  settlements,  to  answer  the  agreement 
of  parties  and  exigencies  of  families." 

For  these  reasons  it  was  settled  in  the  reign  of  King  i  Vem.  23r,. 
Charles  II.  that  the  limitations  of  the  trust  of  a  term 
should  be  governed  and  guided  by  the  same  rules  in 
equity,  as  the  devise  of  a  term  was  at  law ;  and  that 
such  limitations  as  would  be  good  in  one  case,  would 
be  so  in  the  other,  and  e  co}iverso. 

3   F  3 


Though  to  a 
person  not  in 
esse,  or  not  as 
certained. 


Cotton  V. 
Heath, 
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6.  Althougli  the  person  to  whom  a  term  for  years  is 
bequeathed  over,  after  a  previous  disposition  of  it  to 
another  for  life,  be  not  ///  esse,  or  not  ascertained,  still 
the  bequest  over  will  be  good. 

7.  A  termor  for  years  devised  the  term  to  his  wife 
i  Roll.' Ah.  6 12.  for  eighteen  years,  and  after  to  his  eldest  son  for  life, 

'  ^'  ■  and  after  to  the  eldest  issue  male  of  that  son  for  life. 
It  was  held,  that  although  the  eldest  son  had  not 
any  issue  male  at  the  time  of  the  devise  and  death  of 
the  testator,  yet  that  if  he  had  issue  male  at  his  death, 
such  issue  male  should  have  it,  as  an  executory  de- 
vise; for  that,  notwithstanding  its  being  a  contingency 
tipqni a,  contingency,  and  the  issue  not  being  m  esse  at 
the  time  of  the  devise,  yet  inasmuch  as  it  was  limited 
to  the  son  but  for  life,  it  was  good,  and  all  one  with 
Manning's  case. 

8.  Although  a  bequest  of  a  term  for  years  to  a  per- 
son and  the  heirs  of  his  body  vests  the  entire  and 
absolute  property  of  the  term  in  him,  if  not  restrained 
by  subsequent  words,  yet  if  a  bequest  over  of  it  is 
made,  which  is  within  the  rules  established  for  pre- 
venting perpetuities,  it  will  be  supported  as  tin  exe- 
ci^toj-y  devise.  lup 
■;  9.  It  was  resolved  in  Manning's  case,  and  also  in 
Lawpet's  case,  that  in  bequests  of  this  sort,  after  the 
Ci^eAutQrr  has  assented  to  the  first  bequest,  it  is  not  in 
the;power  of  .th©  first  taker  to  bar  the  bequest  over,  or 
executory  devise ;  for  he  cannot  transfer  more  to  ano- 
ther than  he  has  himself. 

10.  Mr.  Fearne,  says,  it  seems  to  follow,  as  a  conse- 
quence of  this  exemption  of  executory  interests  from 
the  power  of  the  first  devisee  or  legatee,  that  where 
there  is  an  interest  devised  to  one  for  life,  kc.  out  of 
a  term,  and  then  an  executory  devise  over  of  the  resi- 
due of  the  term  to  another,  any  subsequent  unioil  of 
the  freehold  or  inheritance  with  the  interest  so  given 
to  the  first  devisee,  or  a  feofi"ment  or  other  act  of  for- 
feiture by  such  first  devisee,  will  not  extinguish  or  af- 


Aate,  c.  11. 


Duke  of  Nor- 
folk's case, 
infra.  '       - 

The  first  devisee 
cannot  bar  the 
devise  over. 


Ex.  Dev.  55. 
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feet  the  interest  of  the  ulterior  devisee :  for  if  it  could,         ^"  's"^'''^ 

•-:  Jon  nosi ) 

the  executory  interest  might  easily  be  annihilated,        >  --o.s. 
without  any  prejudice  to  the  temporary  interest  of 
the  first  devisee,  by  collusion  betwixt  him  and  the  re- 
versioner, '-.iiab  eJii)S% 

11.  A  person  possessied''6f  a  house  for  a  term  of  "-""'"s'on '^. 

^  ^  ,  ,  •  I       1        •  •  Rudy.ird, 

years,  devised  the  profits  thercot  to  1.  durmg  the  tmie  cited  lo  Rep. 
she  should  continue  sole,  and  tlien  devised  the  term 
to  R.  and  died.    I.  entered  by  assent  of  the  executor; 
and  afterwards  purchased  the  fee.  .  .jj.:;-,*'  s; 

It  was  resolved,  that  although  the  whole  term  was 
in  I.  quousque,  Szc,  so  that  by  the  purchase  of  the  fee 
simple  her  interest  became  extinct,  yet  the  same  did 
not  defeat  the  executory  devise  to  R.,  but  that  after 
the  marriage  of  I.,  and  not  before,  he  might  enter.* 

12.  In  the  case  of  Cotton  v.  Heath,  the  eldest  son  Ante,§7. 
to  whom  the  term  was  devised  for  life,  made  a  feoff- 
ment of  the  lands ;  whereupon  the  reversioner  in  fee 
entered  for  the  forfeiture ;  and  it  was  decreed  that  the 
feoffment  and  entry  for  the  forfeiture  did  not  destroy 

the  executory  bequest.  c//  «!  diiil  .v    shsm    -^oKIosjjwC 

13.  When  it  was  established  that  an  executory  be-  Must  vest 

p  n  1      •      1  within  the  pe- 

quest  01  a  term  lor  years  could  not  be  barred,  it  be-  riod  allowed. 
came  necessary  to  apply  the  same  rule  to  this  kind  of  '3,)',  ;'J'!    ~ 
limitation,  as  to  executory  devises  of  estates  of  inhe-       > 
ritance ;  namely,  that  it  should  vest  within  the  com- 
pass of  a  life  or  lives  in  being,  and  twenty-one  years 
and  some  months  after. 

14.  In  consequence  of  this  principle  it  has  been  long  cannot  be  ii- 
settled,  that  where  a  term  for  years  is  limited  over  genera? frikfre 
after  a  general  and  indefinite  failure  of  heirs  or  issue,  »^fheirs  or  issue. 
it  is  void  as  being- too  remote.  '  '*■'  ^^-y^'Oq  .u 

15.  A  lessee  for  1000  years  devised  hi^  ternnU6"L. ;  ^""f"'^ 

-J  'v.  Lee, 

and  if  he  died  without  issue,  then  to  B.     The  Court  2Freem.2io. 
held  that  the  devise  over  was  void,  and  thai  the  whole 
estate  vested  in  L.  his  executors  and  adniinistratorsv 

*  A  djvstinction  \vas  formerly  admitted  betwee^.-^  devise  of  a  ,^^er»»  and 
a  devise  of  the  land,  ^vhlch  is  now  exploded. 
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J  6.  A  person  devised  a  term  for  years  to  his  wife 
for  life,  and  after  her  decease,  to  Nicholas  his  son  for 
his  life ;  and  if  Nicholas  his  son  should  die  without 
issue  of  his  body  begotten,  then  he  devised  it  over  to 
Barnaby. 

The  whole  Court  was  unanimously  of  opinion  that 
the  bequest  to  Barnaby  was  void ;  for  that  as  he  could 
not  take  until  the  death  of  Nicholas  without  issue,  it 
was  the  same  in  effect  as  if  it  had  been  to  Nicholas 
and  the  heirs  of  his  body,  with  remainder  to  Barnaby ; 
which  would  have  been  clearly  bad ;  because  after  a 
term  was  devised  to  one  and  the  heirs  of  his  body,  no 
other  limitation,  nor  any  appointment  of  it  by  way  of 
executory  devise,  could  be  made ;  for  the  law  would 
not  presume  any  term  to  have  continuance  so  long  as 
issue  of  the  body  might  continue ;  and  therefore  a 
limitation  after  an  indefinite  failure  of  issue,  depended 
upon  too  remote  a  possibility. 

17.  In  cases  of  this  kind,  the  bequest  over  cannot 
be  supported  as  a  remainder,  by  raising  an  estate  tail 
in  the  first  taker ;  because  a  term  for  years  cannot  be 
entailed ;  nor  can  a  remainder  over  be  limited  of  a 
term,  after  a^disposition  of  it  to  a  person  and  the  heirs 
of  his  body,  because  such  a  disposition  gives  the  en- 
tire and  absolute  property  of  the  term,  so  that  nothing 
remains  to  be  given  over. 

18.  It  was  formerly  held,  that  though  the  failure  of 
heirs  or  issue  was  confined  to  the  period  of  a  life  in 
being,  yet  the  bequest  over  was  void.  But  this 
doctrine  was  departed  from  in  the  reign  of  King 
Charles  II.,  and  it  was  held,  that  where  a  term  of 
years  was  limited  over,  upon  failure  of  heirs  or  issue, 
if  there  were  words  to  restrain  the  failure  of  such  heirs 
or  issue  within  the  compass  of  a  life  or  lives  in  being, 
and  twenty-one  years  and  some  months  after,  the  limi- 
tation would  be  good;  as  being  within  the  rule,  esta- 
blished by  the  courts,  for  preventing  perpetuities. 

19.  Henry  Frederick  Earl  of  Arundel,  by  inden- 
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tures  of  lease  and  release,  dated  in  1647,  settled  the  nuke  of  Nor- 
barony  of  Graystock,  and  other  estates,  on  himself /cha^ca.'i. 
for  life,  remainder  to  his  lady  for  life,  remainder  to  Ponexf.^23l^' 
trustees  for  a  term  of  200  years,  remainder  to  his  se- 
cond son  Henry  Howard  in  tail  male,  remainder  to  his 
third  son  Charles  Howard  in  tail  male,  remainder  to 
all  his  other  sons  successively  in  tail  male,  remainder 
over.  And  by  another  deed  of  the  same  date,  the 
Earl  of  Arundel  declared  the  trust  of  the  term  of  200 
years  to  be,  that  the  said  term  should  attend  the  inhe- 
ritance ;  and  the  profits  of  the  said  barony,  &c.  should 
be  received  for  the  said  term  of  200  years  by  Henry 
Kovv^ard  and  the  heirs  male  of  his  body,  so  long  as 
Thomas  Lord  Maltravers,  the  eldest  son  of  the  said 
Earl  of  Arundel,  or  any  issue  male  of  his  body,  should 
be  living;  but  in  case  Lord  Maltravers  should  die 
without  issue  male,  in  the  life  of  Henry  Howard,  not 
leaving  his  wife  ensient  with  a  son,  or  in  case,  after  the 
death  of  Lord  Maltravers  without  issue  male,  the  ho- 
nour of  the  earldom  of  Arundel  should  descend  to 
Henry  Howard,  then  he  and  his  issues  to  have  no  be- 
nefit of  this  term  of  200  years,  but  it  was  to  descend 
to  the  other  brother,  Charles  Howard,  the  plaintiff. 

The  Earl  of  Arundel  died  in  1652 ;  his  lady  died  in    .  ,,^^^^^^^ 
1673  ;  and  in  1675  Lord  Dorchester,  who  was  the  sur-      J^^^f,^ 

.    .  .  .  -»/r         •  A&otsM  * 

viving  trustee  of  the  term,  assigned  it  to  one  Marriot, 

who  assigned  it  to  Henry  Howard,  who  suffered  a  re-  , ., 

coverv  of  the  estate  to  the  use. of  himself  in  fee.      <,,a      '•*  2»  3Ti"J«*? 

In  the  year  1677,  Thomas  Lord  Maltravers,  the 
elder  brother  of  Henry,  who  became  Did^e  of  Norfolk 
by  the  death  of  his  father,  died  without  issue,  whereby 
the  dukedom  descended  to  Henry;  and  the  plaintiff 
Charles  Howard's  bill  was,  to  have  execution  of  the 
trust  of  the  term,  to  him  and  the  heirs  male  of  his 
body. 

The  cause  was  ar^-ued  before  Lord  Chancellor  Not- 
tingham,  assisted  by  the  Chief  Justices  North  and 
Pemberton,  and  Lord.  Ch.  Baron  Montague. 
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The  two  Chief  Justices  and  the  Chief  Baron  agreed 
that  the  limitations  of  trusts  of  terms  for  years,  and 
executory  devises  of  them,  ought  to  be  governed  by 
the  same  rules.  That  no  limitation  over  of  a  term  for 
years,  after  an  estate  to  a  person  and  the  heirs  of  his 
body,  had  ever  been  permitted :  that  as  no  direct  re- 
mainder could  be  limited  over  in  such  a  case,  so  nei- 
ther could  a  contingent  remainder  be  limited  over, 
though  the  event  on  which  it  was  limited  should  hap- 
pen ever  so  soon.  That  the  case  of  Child  v.  Bayley 
was  a  positive  authority  against  the  validity  of  a  limi- 
tation of  this  kind,  the  admission  of  which  would  be 
productive  of  perpetuities.  They  were  therefore  una- 
nimously of  opinion  that  the  limitation  over  to  Charles 
Howard  was  v oid .  u  ■-  4  -  < u'l 

Seethe judg-         Lord  Nottingham  said,  the  great  objection  Avhicfe 

ment  extracted     .t,  i  i  ■,.-,.  c     ^   •      ^■       • 

from  Lord  N's  liad  Dcen  made  to  the  validity  01  this  limitation  was> 
ston,454."^^"  that  it  tended  to  a  perpetuity.  A  perpetuity  was  the 
settlement  of  an  estate  or  interest  in  tail,  with  such 
remainders  expectant  on  it  as  were  not  in  the  power 
of  the  tenant  in  tail  to  dock,  by  any  means  whatsoever, 
but  must  continue  as  perpetual  clogs  on  the  estate. 
But  future  interests,  springing  trusts,  or  trusts  exQCU^t 
tory,  and  remainders  which  were  to  arise  upon  contin-' 
gencies,  were  quite  out  of  the  rules  and  reason  of  per- 
petuities, if  they  were  limited  on  events  which  must 
soon  happen.  us'^ 

No  principle  of  law  had  been  laid  down  oftener  than 
tliis,  that  there  could  be  no  remainder  of  a  freehold 
estate  limited  after  a  fee  simple;  yet  the  nature  of 
things,  and  the  commerce  between  man  and  man,  had 
induced  the  Judges  to  relax  this  rule,  and  allow  of 
executory  fees  in  devises,  and  conveyances  to  uses; 
But  it  was  said  that  a  lease  for  years,  which  was  but 
a  chattel,  would  not  bear  a  contingent  limitation,  on 
account  of  its  meanness.  As  to  this  point,  the  differs* | 
ence  between  a  chattel  and  an  inheritance  was  a  dif- 
ference only   in   words,   and  not  in  reason;  for  the» 
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owner  of  a  lease  liad  as  absolute  a  power  over  it,  as  a 
person  who  was  seised  in  fee  had  over  the  inheritance. 
If  a  springing  trust  of  a  term  was  not  allowed,  as  well 
as  a  springing  use  of  aai  inheritance,  men  possessed  of 
terms  for  years  would  not  be  capable  of  making  that 
provision  for  their  families  v/hich  the  laws  of  every 
country  ought  to  support. 

Suppose  a  man  possessed  of  no  other  property  than 
a  long  term  for  years,  should,  on  the  marriage  of  his 
son,  assign  the  term  to  trustees,  in  trust  for  himself 
and  his  executors,  till  the  marriao'e  took  eifect ;  and 
from  the  solemnization  of  the  marriage  to  the  son  for 
life,  remainder  to  his  wife  for  life,  &c. ;  this  would  not 
be  a  void  limitation  in  a  marriage  settlement.     And  if 
this  springing  trust,  to  arise  on  the  contingency  of  a 
marriao-e  was  o-ood,  why  should  not  the  sprino'ino;  trust       abtniai*"^ 
m  the  present  case  be  eqnally  good,    ii  the  estate  hacli    /vi  j*wa  mcr 
been  limited  to  Henry  Howard  and  the  heirs  male  of    '^'^'" Mk  nc' 
his  body,  nntil  the  death  of  Thomas  Lord  Maltravers 
without  issue  generally,  and  then  to  Charles,  the  limi- 
tation would  certainly  have  been  void ;  but  the  addi- 
tion &f  the  words — ■"  If  Thomas  Lord  Maltravers  die 
without  issue  in  the  lifetime  of  Henry,"  entirely  altered! 
the  case ;  as  the  event  on  Vvhich  the  term  was  limited* 
over  was  thereby  circumscribed  to  the  period  of  a  life, 
then  in  being;  and  as  a  chattel  interest  would  bear  as 
remainder  over,  where  there  was  no  danger  of j  a  per- 
petuity, it  must  of  course  bear  a  remainder  over  upon 
a  contingency  which  must  inevitably  liap pen  during, 
the  existence  of  a  life  in  being.         fofh'  h'^+nnif  ')h\ii^< 

The  principal  authority  against  the  plaintiff  was  the  cro.ja.459. 
case  of  Child  v.  Bay  ley.  That  case  was  variously  re-  : 
ported ;  the  true  state  was  this  : — A  term  of  76  years 
was  devised  by  a  person  to  his  v/ife  for  life,  then  to  his 
son  William  and  his  assigns  for  all  the  rest  of  the  term; 
provided  that  if  William  died  without  issue  then  liv^ 
ing,^  the  term  should  go  over  to  Thomas ;  which  he 
agreed  was  the  same  as  the  then  present  case.     The 


Wood  V. 
Saunders, 
Pollexf,  35. 


19  June  IGS') 
Journ.  V.  14. 
p.  49. 

Lamb'  v. 
Archer, 
Comb.  208. 


Title  XXXVIII.  Deme.  Ch.xix.  ^  20. ' 

remainder  to  Thomas  was  held  to  be  void  in  its  crea- 
tion; but  the  resolution  in  that  case  went  upon 
several  reasons  which  were  not  to  be  found  in  this 
case ;  and  besides,  that  case  had  been  contradicted 
since. 

In  a  subsequent  case  the  trust  of  a  long  term  was 
limited  to  the  father  for  60  years,  if  he  should  so  long 
live,  then  to  the  mother  in  the  same  manner,  then  to 
John  the  son,  and  his  executors,  if  he  survived  his 
father  and  mother;  and  if  he  died  in  their  lifetime, 
having  issue,  then  to  his  issue ;  but  if  he  died  in  the 
lifetime  of  his  father  and  mother  without  issue  then 
remainder  over  to  his  brother.  John  died  without 
issue,  in  the  lifetime  of  his  father  and  mother;  and  the 
question  was,  whether  the  limitation  over  to  the  bro- 
ther was  good. 

It  v/as  resolved  by  Lord  Keeper  Bridgeman,  as- 
sisted by  Twisden  and  Rainsford,  Justices,  that  the 
limitation  over  to  the  brother  was  good ;  as  the  con- 
tingency on  which  it  v/as  to  take  place  must  happen 
durino-  the  existence  of  two  lives  then  in  beinsr.  Thus 
it  appeared  that  Sir  Orlando  Bridgeman,  who  drew 
the  deeds  in  this  case,  continued  of  the  same  opinion 
that  he  was  of  when  a  conveyancer. 

It  was  decreed  that  the  limitation  over  to  Charles 
Howard  was  good. 

Upon  a  bill  of  review,  this  decree  was  reversed  by 
Lord  Keeper  North ;  but  an  appeal  being  brought  in 
the  House  of  Lords,  the  decree  of  reversal  was  reversed, 
and  Lord  Nottingham's  decree  finally  established. 

20.  Upon  a  special  verdict  the  case  was  thus :  A. 
devised  a  long  term  for  years  to  his  son  B.  and  the 
heirs  male  of  his  body,  and  if  he  died  without  issue, 
living  his  mother,  then  that  it  should  go  over  to  his 
son  C.  The  contingency  happened:  and  it  was  re- 
solved that  the  devise  over  to  C.  was  good,  upon 
the  reason  and  authority  of  the  Duke  of  Norfolk's 
case. 
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In  another  report  of  tJiis  case  it  is  said  the  Court,  Carth.266. 
without  any  difficulty,  held  it  a  good  limitation,  by 
way  of  executory  devise,  to  C. ;  and  that  it  did  not 
tend  to  a  perpetuity,  as  was  suggested;  and  denied 
the  case  of  Child  v.  Bayley,  but  said  that  the  esta- 
blished lav/  in  cases  of  this  nature  was  according  to 
the  resolution  in  the  Duke  of  Norfolk's  case. 

21.  A  person  devised  a  term  for  years  to  his  wife  Fletcher's 

case    1  Ab 

for  life,  and  after  lier  death  to  B.  F.  for  her  life,  and  Eq.'i93.  ' 
after  her  death  to  T,  F.  and  his  children,  and  then 
devised  in  these  words :—"  And  if  it  shall  happen 
that  the  said  T.  F.  do  die  before  the  expiration  of 
the  said  term,  not  having  issue  of  his  body  then 
living,"  then  to  go  over  to  the  plaintiffs,  for  the  residue 
of  the  term. 

This  bequest  was  held  good,  the  failure  of  issue 
being  confined  to  the  life  of  T.  F. 

22.  In  a  case  sent  from  the  Court  of  Chancery  for  Long  v. 

Blackall 

the  opinion  of  the  Court  of  K,  B.,  it  was  stated,  that  zTermR. 
George  Blackall  being  possessed  of  a  term  for  years, 
devised  it,  after  the  death  of  his  wife,  to  the  child 
with  which  the  testator's  wife  was  then  ens'ieut ;  in 
case  it  should  be  a  son,  during  his  life;  and  after  his 
decease,  then  to  such  issue  male,  or  the  descendants 
of  such  issue  male  of  such  child,  as  at  the  time  of  his 
death  should  be  his  heir  at  lav/ :  and  in  case  that  at 
the  time  of  the  death  of  such  child  there  should  be  no 
such  issue  male,  nor  any  descendants  of  such  issue 
male,  then  living;  or  in  case  such  child  should  not  be 
a  son ;  then  he  bequeathed  the  same  to  Philippa  Long, 
her  executors,  &c. 

The  wife  of  the  testator  was  cnsient  at  the  time  of 
making  the  will,  and  when  the  testator  died  ;  and  had 
a  son,  who  died  without  issue. 

The  question  directed  by  the  Chancellor  v/as,  whe- 
ther the  limitation  to  Philippa  Long  was  good. 

Lord  Kenyon  said,  the  rules  respecting  executory 
devises  had  conformed  to  the  rules  laid  down  in  the 


100. 
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construction  of  legal  limitations;  and  the  Courts ^ad 
said,  that  the  estate  should  not  be  unalienable  by 
executory  devises,  for  a  longer  time  than  was  allowed 
by  the  limitations  of  a  common  law  conveyance.  In 
marriage  settlements  the  estate  might  be  limited  to 
the  first  and  other  sons  of  the  marriage  in  tail;  and 
until  the  person  to  whom  the  first  remainder  was 
limited  was  of  age,  the  estate  was  unalienable.  In 
conformity  to  that  rule,  courts  of  law  have  said, — So 
far  we  will  allow  executory  devises  to  be  good.  To 
support  this  decision  he  could  refer  to  many  others ; 
but  it  was  sufficient  to  mention  the  Duke  of  Norfolk's 
case,  in  which  all  the  learning-  on  this  head  was  gone 
into;  and  from  that  time  every  Judge  had  acquiesced 
in  that  decision.  It  was  an  established  rule  that  an 
executory  devise  was  good,  if  it  must  necessarily 
happen  within  a  life  or  lives  in  being,  and  21  years 
and  the  fraction  of  another  year,  allowing  for  the  time 
of  gestation.  .  'iij^s  J  iu-jb:^^  blU  oi   ou 

Mr.  J.  Lawrence  said,  the  devise  ove^  in  tliis  case 
must  take  effect,  if  at  all,  after  a  life  which  must 
be  in  being  within  nine  months  after  the  devisor's 
death.         .  /'jnfiJDtiv;  ^ 

The  Judges  certified  that  the  limitation  to  Philippa 
Long  was  good. 

23.  It  is  observable  that  this  case  began  with  a 
devise  to  a  posthumous  child  for  life,  with  a  limita- 
tion over,  upon  failure  of  issue  of  his  body  at  his 
death,  which  of  course  M^ould  include  an  heir  male 
then  in  ventre  sa  mere :  for  as  the  devise  beoan  with 
an  allowance  for  the  birth  of  a  posthumous  child,  and 
^  also  might  conclude  with  it,  the  time  might  be  claimed 
twice  over;  and  so  the  time  allowed  for  the  birth  of 
a  posthumous  child,  after  lives  in  being,  and  21  years, 
might  be  enlarged  to  two  periods  of  gestation.  But 
this  determination  has  been  confirmed  after  great 
deliberation  in  a  subsequent  case,  which  will  be  stated 
hereafter. 
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24.  In  the  case  of  executoiy  bequests  of  terms  far  The  words 
years,  the  Court  of  Chancery  has  very  much  inclined  issue""  some"-"* 
to  lay  liold  of  any  words  in  a  will  to  restrain  the  gene-  J™hVdeaTh"of 
ralitv  of  the  words,  dimi2:  without  is'sue,  and  to  confine  a  person  in 

.       '  .  .     .  .  esse. 

them  to  a  dvino-  without  issue  livine;  at  the  time  of  the  Bariowv. 

.  .  .  Salter    17  Ves 

person's  decease,  in  order  to  support  the  intention  of  4-9.  ' 
the  testator ;  for  by  this  construction  the  devise  over  i.e^nnyl' 
becomes  valid,  being  confuied  to  the  period  of  a  life  in  ^  ^^^-  '^* 
being. 

25.  One  possessed  of  a  term  for  years,  bequeathed  Targetv. 
it  by  his  will  to  his  son  Henry  for  life,  and  no  longer;  Wras.43-2. 
and  after  his  decease,  to  such  of  the  issue  of  the  said 
Henry,  as  Henry  by  his  will  should  appoint;  and  in 

case  Kenry  should  die  without  issue,  the  testator  de- 
vised the  same  to  his  brother  Albinus  for  the  residue 
of  the  term,  and  died. 

Henry  died  without  issue  living  at  his  death; 
whereupon  the  question  was,  whether  the  term  should 
go  to  the  executors  of  the  first  testator,  or  to  the 
executors  of  Henry,  or  to  Albinus. 
t  It  vv^as  objected,  that  the  devise  over  of  a  term,  upon 
a  dying  without  issue,  was  void ;  being  too  remote  an 
expectancy,  and  tending  to  a  perpetuity.  .iljxj^h 

Lord  Chancellor  Parker  held,  that  the  exptess^fo, 
dying  without  issue,  had  two  senses ;  first,  a  vul^'aP 
sense,  and  that  was,  dying  without  leaving  issufeVat 
the  time  of  his  death;  secondly,  a  legal  sense,  and 
that  was,  whenever  there  was  a  failure  of  issue.  And 
if  this  will  was  taken  in  a  vulgar  sense  ;  viz.  if  Henry 
died  without  leaving  issue  at  the  time  of  his  death, 
then  the  devise  over  to  Albinus  was  ^-ood.  Now  this 
seemed  to  be  the  meaning  of  the  testator  in  this  case  ; 
for  it  must  be  intended,  i'uch  issue  as  he  should,  or  at 
least  might,  appoint  the  term  to;  which  must  be  in- 
tended issue  then  living  :  and  this  construction  should  ,j<^>?.!«ii*in 
be  the  more  favoured,  in  regard  it  supported  the  will;  A^T%ry 
whereas  the  other  destroyed  it.  , -  :;    i  .:. 

Therefore  the  Court  held  that  the  devise-' over  of 
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the  term  to  iVlbinus  was  good ;  and  observed  that 
thei'e  was  a  great  diversity  betwixt  a  devise  of  a  free- 
hold estate  to  A.  for  life,  and  if  A.  dies  without  issue 
then  to  B.,  and  a  devise  of  a  term  in  the  same  words. 
For  in  the  former  case  this  mioht  o-ive'A.  an  estate 
Ante,e.  12.  i^[\ -^  becausc  the  words,  if  A.  die  without  issue,  in 
case  of  an  inheritance,  are  inserted  in  favour  of  the 
issue,  and  to  let  in  the  issue  after  the  death  of  the 
father.  But  in  the  case  of  a  term,  these  words  could 
not  have  such  effect,  for  the  father  takes  the  whole, 
which  on  his  death  will  not  go  to  his  issue,  but  will 
belong  to  his  executors. 
cSVan,  ^^-  ^  term  for  years  was  devised  to  William  and 

1  p.  Wms.       Walter  Gore ;  and  if  either  of  his  nephews  William 

663.  .        .  i 

or  Walter  should  depart  this  life,  and  leave  no  issue 
of  their  respective  bodies,  then  he  gave  the  said  lease- 
hold premises  to  the  daughter  of  his  brother. 

Sir  Joseph  Jekyll  was  of  opinion  that  the  devise 

over  was  void ;  and  said,  that  had  the  words  been,  if 

A.  or  B.  should  die  without  issue,  remainder  over,  this 

plainly  would  have  been  void,  and  exactly  the  case  of 

Ante,  §16,      Love  V.  Windham. 

On  an  appeal  to  Lord  Chancellor  Parker  the  decree 
was  reversed  ;  and  his  lordship  said,  if  a  term  was 
devised  to  A.,  and  if  A.  die  v/ithout  leaving  issue, 
remainder  over; — in  the  vulgar  and  natural  sense  this 
must  be  intended  if  A.  died  without  leaving  issue  at 
liis  death ;  and  then  the  devise  over  v/as  good.  That 
the  word  die  being  the  last  antecedent,  the  words, 
-  without  leaving  issue,  must  refer  to  that.  Besides,  the 
testator,  who  was  inops  consilii,  would,  under  such  cir- 
cumstances, be  supposed  to  speak  in  the  vulgar, 
common,  and  natural,  not  in  the  legal  sense. 

He  likewise  took  notice  that  in  a  formedon  in  re- 
mainder, where  a  tenant  in  tail  left  issue,  which  issue 
afterwards  died  without  issue,  whereupon  such  writ 
was  brought,  the  formedon  would  say  that  the  tenant 
in  tail  died  leaving  issue  J.  S.,  which  J.  S.  died  after- 
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wards  without  issue ;  and  so  the  first  donee  in  tail 
died  without  issue.  Thus  the  pleading  says  that  the 
donee  in  tail  died  leaving  issue  at  his  death,  conse- 
quently the  words,  leaving  issue,  refer  to  the  time  of 
the  death  of  the  tenant  in  tail ;  and  if  the  words  of  a 
will  could  bear  two  senses,  one  whereof  was  more 
common  and  natural  than  the  other,  it  was  hard  to  say 
the  Court  shouM  take  the  will  in  the  most  uncommon 
meaning,  to  destroy  it. 

He  said  the  reason  why  a  devise  of  a  freehold  to 
one  for  life,  and  if  he  died  without  issue,  then  to 
another,  was  determined  to  be  an  estate  tail,  was  in 
favour  of  the  issue,  that  such  might  have  it,  and  the 
intent  take  place.  But  that  there  was  the  plainest 
difference  between  a  devise  of  a  freehold,  and  a  devise 
of  a  term  for  j^ears.  For  in  a  devise  of  the  latter  to 
one,  and  if  he  died  without  issue,  then  to  another,  the 
words,  if  he  died  without  issue,  could  not  be  supposed  Taylor  v. 
to  have  been  inserted  in  favour  of  such  issue,  since  o  Eden  202. 
they  could  not  by  any  construction  have  it. 

27.  E.  Baxter  being  possessed  of  a  term  for  forty  Atkinson  v. 
years,  devised  it  to  trustees,  in  trust  for  the  testator's  J^p'wms"' 
wife  for  life,  and  after  her  death  to  the  use  of  such  '^'^^■ 
children  as  the  testator  should  leave  at  the  time  of  his 
death ;  and  in  case  all  his  said  children  should  die 
without  leaving  any  issue,  then  to  the  use  of  J.  H. 

Lord  Talbot  said,  where  words  were  capable  of  a 
twofold  construction,  even  in  the  case  of  a  deed,  and 
much  more  in  that  of  a  will,  it  was  just  and  reason- 
al)ie  that  such  construction  should  be  received  as 
tended  to  make  it  good.  And  in  this  case  the  devise 
of  the  term  to  the  testator's  children,  and  if  they 
should  die  without  issue,  then  to  J.  H.,  might  easily 
and  naturally  be  understood  to  signify,  if  they  died 
without  leaving  any  issue  at  the  time  of  their  death; 
nay,  much  more  naturally  than  in  the  other  case,  viz. 
if  there  should  be  a  failure  of  issue  of  them  a  hun- 
dred years   after.    He  cited  the  cases  of  Target  v, 
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Ante,  §25, 26,  Gauiit,  and  Forth  v.  Chapman,  and  decreed  in  favour 
of  the  devise  over,  namely,  that  the  words,  "  if  the 
first  devisee  died  without  leaving  any  issue,"  must 
be  understood  to  mean  without  leaving-  issue  at  his 
death. 
Alt.  Geni.  r.  28.  A  pcrsou  being  possessed  of  a  term  for  years, 
iL^bli."  ^°'  bequeathed  that  his  brother  William  Tristram  should 
have  the  use  thereof,  for  so  many  years  of  the  term 
as  should  expire  in  his  lifetime ;  and  after  his  decease, 
his  will  was,  that  his  executors  should  permit  all  and 
every  the  child  and  children  of  the  said  William 
Tristram,  their  executors,  &c.  respectively,  to  hold 
and  enjoy  the  same,  for  his  and  their  proper  use, 
during  the  remainder  of  said  term,  in  such  manner  as 
the  said  W.  Tristram  should  by  his  will  or  deed  in 
writing,  &c.  direct:  and  for  want  of  such  appointment, 
then  equally  share  and  share  alike,  without  any  benefit 
of  survivorship.  But  if  it  should  happen  that  the  said 
W.  Tristram  should  die  without  issue  in  the  lifetime 
of  John  and  Tristram  Tolcher,  or  either  of  them,  then 
his  will  was,  that  the  said  John  and  Tristram  Tolcher, 
if  they  both  survived  the  said  Wm.  Tristram,  dying 
without  issue  as  aforesaid,  should  equally  have  the 
benefit  and  advantage  thereof.  It  was  held  by  Sir 
L.  Kenyon,  M.  R.  that  the  bequest  over  was  void; 
but  Lord  Thurlow  reversed  the  decree. 
c-oodtkiev.  29.  A  person  possessed  of  a  term  for  years,  be- 

2  Term  R.  qucathcd  it  to  his  grandson  T.  B.  Peake,  son  of  D. 
and  S.  Peake,  and  the  heirs  lawful  of  him  for  ever; 
but  in  case  he  should  happen  to  die,  and  leave  no  law- 
ful heir,  then  and  in  that  case  he  gave  it,  after  the 
death  of  the  said  T.  B.  Peake,  to  the  next  eldest  son 
or  heir  of  the  said  D.  and  S.  Peake.  T.  B.  Peake 
took  possession  of  the  term  in  question,  under  the 
will,  and  died  without  issue. 

Lord  Kenyon  said,  that  on  conference  with  the  rest 
of  the  Court,  they  were  clearly  of  opinion  that  the 
limitation  over  was  s;ood.    This  was  a  chattel  interest, 
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limited  to  T.  B.  Peake,  and  the  heirs  lawful  of  him 
for  ever:  but  in  case  he  should  happen  to  die  and 
leave  no  lawful  heir,  then  over.  Now  it  was  apparent 
on  the  will,  that  the  testator,  by  lawful  heirs,  meant 
heirs  of  the  body;  and  that  leaving  no  lawful  heir, 
must  be  Confined  to  leaving  no  issue  at  the  time  of  his 
death. 

30.  The  following  case  was  sent  by  the  Master  of  Wilkinson  v. 
the  Rolls  for  the  opinion  of  the  Court  of  K.  B.  7TermR.555. 

A  person  bequeathed  a  leasehold  estate  to  his  wife 
Mary  Parker,  during  the  term  of  her  natural  life,  and 
after  her  decease  to  go  to  his  son  S.  Parker,  and  to  the 
heirs  of  his  body  lawfully  begotten,  and  their  heirs 
and  assio-ns  for  ever;  but  in  default  of  such  issue, 
then,  after  his  decease,  to  go  to  his  (the  testator's) 
grandson  T.  Wilkinson,  his  heirs  and  assigns  for  ever. 
S.  Parker  entered  on  the  estate  upon  the  death  of  the 
testator,  Mary  Parker  being  then  dead,  and  died 
without  ever  having  had  any  issue.  The  question  was, 
whether  T.  Wilkinson  took  any  thing  under  tlie  will? 

Lord  Kenyon. — "  We  will  send  our  certificate  in 
this  case.  But  I  will  now  state  the  short  ground  on 
which  my  opinion  is  founded.  The  only  question  is, 
whether  on  the  fair  construction  of  the  words  of  this 
will  the  testator  meant  that  the  limitation  over  to 
T.  Wilkinson  the  plaintiff  should  take  effect  after  an 
indefinite  failure  of  issue  in  S.  Parker,  or  on  a  failure 
of  issue  living  at  the  time  of  the  death  of  S.  Parker ; 
for  as  soon  as  that  intention  is  discovered,  there  is  an 
end  of  the  case.  If  personal  property  be  so  limited, 
that  if  it  were  an  estate  of  inheritance,  it  would  give 
an  estate  tail,  the  absolute  interest  vests  in  the  first 
taker ;  but  if  the  limitation  be  with  a  double  aspect 
to  A.  and  to  the  issue  of  his  body,  if  there  be  any 
such  issue  living  at  his  death,  if  not  then  over,  it  is 
a  good  limitation.  It  was  so  settled  in  Sabbarton  v.  Forrest,245. 
Sabbarton,  and  a  variety  of  other  cases,  some  of  which 
are  not  in  print.     Here  the  words  of  the  will  are, 
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'  to  S.  Parker  and  the  heirs  of  his  body,  and  to  their 
heirs  and  assigns  for  ever.'  If  those  words  stood 
uncontrolled  by  any  thing  subsequent  in  the  will,  the 
absolute  interest  would  have  vested  in  him;  but 
other  words  are  added,  *  but  in  default  of  such  issue, 
then,  after  his  decease,  to  go  to  the  testator's  grand- 
son.' There  is  a  case  in  the  books  to  show,  that 
then  and  when  are  adverbs  of  time.  Then  at  what 
time  was  the  estate  to  go  over  to  the  testator's  grand- 
son? at  the  death  of  S.  Parker,  if  he  left  no  issue. 
There  is  nothing  in  the  will  to  show  that  the  testator 
intended  that  the  limitation  over  should  not  take 
effect  until  future  generations ;  but  on  the  contrary, 
there  is  sufficient  to  show  that  he  intended  that  the 
estate  should,  in  one  event,  vest  in  the  grandson  at 
the  time  of  S.  Parker's  death,  and  that  is  within  the 
time  which  the  law  allows  in  the  case  of  executory 
devises. 

''The  rule   respecting   executory  -  devises   is    ex- 
tremely well  settled ;  and  a  limitation  by  way  of  exe- 
cutory devise  is  good,   if  it  may  take  place  after  a 
life  or  lives  in  being,  and  within  twenty-one  years 
and   a   fraction   of  another   year   afterwards.     As    I 
before  observed,  this  is  a  question  of  intention;  and 
I  am  clearly  of  opinion,  that  the  testator's  intention 
was,  that  if  S.  Parker  did  not  leave  any  issue  at  his 
death,  the  subsequent  limitations  should  take  effect." 
The  Court  certified  that  T.  Wilkinson  was  entitled, 
under  the  will  of  E.  Parker,  to  the  absolute  and  entire 
interest  in  the  leasehold  premises. 
No  distinction        31.  Mr.  Fcame  says,  a  diversity  has  in  some  cases 
expTei"e!t"te    bccu  conteudcd  for  between  a  limitation  of  a  term,  by 
impikadoT  ^^  ^^^^^  words  as,  in  the  case  of  a  real  estate,  would  give 
Ex.  Dev.         ^Y^  express  estate  tail,  and  a  limitation  of  the  same  bv 

1  p.  Wnis.  433.  .  •' 

3  —  268.  such  Avords  as,  in  the  case  of  a  real  estate,  would  give 
only  an  estate  tail  by  implication;  upon  this  prin- 
ciple, that  where  the  words  of  a  will,  if  used  with 
regard  to  an  inheritance,  would  give  an  express  estate 
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tail,  there  the  same  words,  applied  to  a  term,  would 
pass  the  whole  interest  in  the  term.  But  that  where 
the  words  of  the  will,  if  applied  to  the  freehold,  would 
give  an  estate  tail  by  implication  only,  there  they 
would  not  enure  to  give  the  whole  interest  in  that 
term ;  and  consequently,  that  where  a  term  was 
limited  to  one,  and  if  he  died  without  issue,  remainder 
over,  this  limitation  would  not  vest  the  whole  term  in 
him,  as  a  limitation  to  the  heirs  of  his  body,  or  to  his 
issue,  would  do ;  but  were  always  to  be  understood 
restrictively,  and  to  relate  only  to  his  dying  without 
issue  living  at  his  death ;  and  therefore  gave  him  the 
term  only  during  his  life. 

32.  The  ground  of  the  distinction  is  this :    in  re- 
spect to   an  inheritance,  the  words  dying  without 
issue,  are  taken  to  mean  an  indefinite  failure  of  issue  ' 
in  order  to  create  an  estate  tail  in  favour  of  the  issue 

who  are  capable  of  taking  an  inheritance ;  but  with  i  p.  Wms.  667. 
respect  to  a  term,  such  a  construction  cannot  benefit 
the  issue,  because  a  term  cannot  descend  to  them. 
In   some  instances  the  Court  seems  to  have  coun- 
tenanced a  distinction  of  this  sort;  but  in  all  those 
cases  there  were   some  circumstances   in   the  will, 
which  the  Court  observed,  confined  the  generality  of 
the  expression,   dying  without  issue,  to  dying  with- 
out issue  then  living.     But  it  has  been  frequently  de- 
termined, that  the  limitation  of  a  term  over,  after  a 
dying  without  issue,  even  in  such  cases  where  the 
limitation  could  only  have  given  an  estate   tail  by 
implication  in  a  real  estate,  is  to  be  taken  in  the  legal  vide  Feame, 
extent  of  the  expression,  and  therefore  the  limitation  ^'''  ^^'''  '^^^' 
over  being  in  that  sense  too  remote,  is  utterly  void. 

33.  It  is  the  same  thing,  whether  a  devise  of  a  term  Nor  between  a 
be  to  one  for  life  expressly,  and  if  he  die  without  issue,  and  aninde- 
remainder  over ;  or  to  one  indefinitely,  and  if  he  die    ""^  ^"^^*    , 
without  issue,  remainder  over. 

34.  Thus,  in  the  case  of  Love  v.  Windham,  the  de-  Ante,§i6, 
vise  was  to  one  for  life  expressly,  and  if  he  died  with- 
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Clare  v.  Clare, 
Forrest,  21, 


Vide  Fearne, 
Ex.  Dev.  275. 


An  executory- 
devise  for  life, 
after  a  general 
failure  of  issue, 
is  good. 


Gates  V.  Chal- 
font,Pollex.38. 
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out  issue,  remainder  over ;  and  yet  the  remainder  was 
held  void. 

35.  W.  Clare  being  possessed  of  a  long  term,  de- 
vised it  to  trustees,  in  trust  for  his  son  Thomas  Clare, 
for  so  many  years  of  the  term  as  he  should  live ;  and 
after  his  death,  in  trust  for  the  issue  male  of  his  son 
Thomas,  lawfully  begotten,  for  so  many  years  of  the 
said  unexpired  term  as  such  issue  male  should  live; 
and  when  the  issue  male  of  his  said  son  Thomas 
should  happen  to  be  extinct,  then  m  trust  for  his 
second  son,  in  the  same  manner. 

The  question  was,  whether  the  limitation  over  to 
the  second  son,  after  failure  of  issue  male  of  Thomas, 
was  not  void.  Lord  Talbot  held,  that  the  subse- 
quent limitation  to  the  issue  of  Thomas  did  not  en- 
large the  express  estate  for  life  given  to  him ;  but 
he  also  held,  that  the  remainder  over  upon  the  ex- 
tinction of  issue  male  of  Thomas,  which  was  equiva- 
lent to  a  dying  without  issue,  when  taken  as  an  in- 
definite failure  of  issue,  was  void. 

36.  An  executory  devise  of  a  term  for  years  for  life 
to  a  person  in  esse,  to  take  place  upon  a  dying  with- 
out issue  of  another,  may  be  good,  because  the  future 
limitation  being  only  for  the  life  of  a  person  then 
existing,  must  necessarily  take  place  during  that  life, 
or  not  at  all ;  and  therefore  the  failure  of  issue  is,  in 
that  case,  confined  to  the  compass  of  a  life  in  being. 

37.  W.  Wilson  being  possessed  of  a  term  for  years, 
assigned  the  same  to  trustees,  in  trust  that  he  should 
receive  the  profits  during  his  life ;  and  after  his  death 
for  Mary  his  wife,  during  her  life ;  and  after  her  death, 
that  John  Gates  should  receive  a  moiety  of  the  pro- 
fits during  his  life;  and  after  his  decease,  his  child 
or  children  during  his,  her,  and  their  lives  ;  and  for 
want  of  such  issue,  or  after  the  decease  of  the  child 
or  children  of  Edward  Gates,  to  permit  Sarah  Chal- 
font  to  receive  the  profits  during  her  life. 

The  question  was,  whether  the  limitation  to  Sarah 
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Chalfont  was  good ;  and  the  Lord  Keeper  Finch  de-  poVv'tl^de 
clared,  that  the  trust  being  expressly  limited  for  life,  i  Term  r.  593. 
the  same  did  not  tend  to  a  perpetuity,  and  therefore  , 

was  good. 


CHAP.  XX. 


Otlier  Matters  relating  to  Executory  Devises. 


1.  Where  one  Limitation  is  exe- 
cutory, all  the  others  are  so 
likewise. 
5.  A  preceding  executory  Limi- 
tation may  be  uncertain  iv/ien 
a  subsequent  one  may  be  cer- 
tain. 

11.  ^  preceding  executory  Limi- 
tation is  not  a  condition  pre- 
cedent. 

17.  Limitations  over  after  an  ex- 
ecutory Devise  of  the  ichole 
Interest,  sometimes  good. 

22.  Distinction  between  Cases 
tchere  a  subsequent  Limita- 
tion may  become  good  or  not. 

24.  A  Limitation  ivhich  was  ori- 
ginally a  Contingent  Re- 
mainder, may  take  Effect  as 
an  Executory  Devise. 


29 


34 


Distinction  bettvecn  Execu- 
tory Devises  per  verba  de  pras- 
senti  and  per  verba  de  future. 
The  Freehold  descends  in  the 
mean  Time. 

37.  Ayid  also  the  intermediate 
Profits. 

40.  Which  tvill  pass  by  a  Devise 
of  the  Residue. 

43.  Executory  Interests  are  de- 
vis  able. 

47.  And  also  assignable. 

50.  May  be  passed  by  Fine  or  Re- 

covery, and  released. 

51.  Descendible  a7id  transmissi- 

ble to  Heirs  and  Executors. 

54.  Chancery  ivill  restrain  Waste. 

56.  Tru'sts  of  Accumulation  con- 
fined to  the  same  Period  as 
Executory  Devises. 


Section  1. 


otliers  are  so 
likewise. 

Carth.  R.  309, 
310. 


It  is  laid  down  by  Mr.  Fearne,  that  where  one  limi-  "^here  one 

^        .         .  n  1  limitation  is  ex- 

tation  of  a  devise  is  taken  to  be  executory,  all  subse-  excmory  aii  the 
quent  limitations  must  likewise  be  so  taken.  Thus 
Serjeant  Pemberton  says,  the  several  limitations  of  a 
devise  of  one  and  the  same  thing  shall  never  be  made 
to  operate  several  ways,  viz.  some  by  way  of  execu- 
tory devise,  and  others  by  way  of  remainder.  The 
Court  seemed  to  admit  the  distinction ;  but  it  may  be 
proper  to  consider  upon  what  reasons  it  is  grounded. 

2.  With  respect  to  the  devise  of  a  term,  it  is  clear  Wem. 
that  if  there  be  twenty  limitations  of  it  after  a  devise 
to  one  for  life,  &c.,  every  one  of  the  twenty  will  be 
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equally  as  executory  as  the  first  of  them ;  because  all 
are  equally  limitations  of  a  term,  after  a  disposition 
thereof  for  life ;  which  cannot  hold  otherwise  than  by 
way  of  executory  devise.  Therefore  the  question  can 
only  arise  in  regard  to  the  devise  of  a  freehold ;  and 
then  we  are  to  consider  that  every  executory  devise 
is  either  the  limitation  of  an  estate  after  the  fee  has 
been  already  disposed  of,  or  else  is  a  freehold  to  com- 
mence in  futiu'o,  without  any  preceding  freehold  to 
support  it.  In  the  first  case  it  is  evident  that  every 
limitation  subsequent  to  the  first  executory  devise, 
must  also  be  executory;  because  it  is  also  a  limitation 
of  an  estate  after  the  fee  has  been  already  disposed  of. 
In  the  latter  case  the  first  executory  limitation,  being 
'  the  first  freehold  limited  by  the  will,  no  freehold  can 

vest  in  possession  under  that  will,  before  the  time  ap- 
pointed for  such  limitation  to  take  effect ;  if  it  could, 
then  would  that  supposed  limitation  be  really  not  exe- 
cutory ;  because  it  would  in  that  case  be  supported 
by  a  preceding  freehold. 
Tit.  16.  c.  1.         13.  It  is  true  that  in  relation  to  contingent  remain- 
ders, a  subsequent  remainder  may  vest  in  interest  be- 
fore a  preceding  contingent  remainder;  but  that  is 
only  where  some  preceding  freehold  vests  in  posses- 
sion in  the  mean  time.     But  no  subsequent  remainder 
can  first  vest  in  possession,  and  afterwards  a  preceding 
estate  take  place  :  for  wherever  a  subsequent  limita- 
tion vests  in  possession,  before  a  preceding  contingent 
one  can  arise  and  vest,  such  preceding  one  is  utterly 
precluded  and  destroyed.     But  in  the  case  now  under 
consideration,  there  is  no  freehold  limited  to  vest  im- 
mediately in  possession ;  we  cannot  make  the  preced- 
ing estate  and  the  remainder  change  places,  and  the 
latter  come  into  possession  before  the  former;  this 
would  be  absurd,  and  directly  contrary  to  the  order 
of  limitations.     If  this  cannot  be  done,  then  no  one  of 
the  subsequent  limitations  can  take  place,  before  the 
time  limited  for  the  first ;  they  are  all  therefore  equally 
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freeholds  to  commence  infuturo,  without  any  present 
limitation,  or  estate  of  freehold  to  support  them ;  and 
consequently  they  are  all  equally  executory,  till  the 
time  comes  for  the  first  estate  to  vest,  or  fail ;  then  all 
the  limitations  to  persons  in  esse,  and  ascertained,  may 
vest,  and  no  longer  continue  executory. 

4.  Thus  in  the  case  of  Gore  v.  Gore  it  vv^as  held,  that  Ame.c.  is. 
till  the  event  of  Thomas  Gore's  having  a  son  should 

be  decided  one  way  or  other,  by  the  birth  of  such  son, 
or  by  Thomas  Gore's  death  without  one,  the  devise  to 
his  son  was  executory,  being  a  freehold  limited  to 
commence  infiiturQ. 

5.  A  preceding  executory  limitation  may  however  a  preceding 
be  uncertain  and  contingent,  when  a  subsequent  limi-  tTt!on  mTy  bT'' 
tation,  though  it  be  to  take  effect  in  future,  may  not  fXtuen?'" 
be  uncertain  and  conditional ;  otherwise  than  in  re-  °"^  ™^y  ^^ 

certain. 

spect  of  the  possibility  of  its  expiration  before  the 
former  vests,  or  fails ;  but  may  be  so  limited  as  to  take 
effect,  either  in  default  of  the  preceding  limitation 
taking  effect  at  all,  or  by  way  of  remainder  after  it,  if 
that  should  take  effect.  In  either  of  those  cases  it 
must  vest  at  the  time  appointed  for  the  preceding  limi- 
tation to  vest ;  for  should  the  preceding  limitation  fail 
of  taking  effect,  the  subsequent  one  will  then  vest  in 
possession.  Should  the  preceding  take  effect,  the 
subsequent  one  will  at  the  same  time  vest  in  interest, 
as  a  remainder  upon  the  preceding  one,  and  then  be- 
come liable  to  the  same  modes  of  destruction  to  which 
other  remainders  of  the  same  kind  are  subject. 

6.  A  person  devised  to  trustees  and  their  heirs,  to  Brownsword 
receive  the  rents  and  profits  till  J.  B.  should  attain  21 ;  2  Vetl^is! 
and  if  he  should  live  to  attain  the  said  age  of  21,  or  ^^®  ^°®  ""• 

"  '      _       Jessop, 

have  issue,  then  to  the  said  J.  B.  and  the  heirs  of  his  12  East,  288. 
body:  but  if  the  said  J.  B.  should  happen  to  die  be-  * 

fore  the  age  of  21,  and  without  issue,  then  over. 

Lord  Hardwicke,  considering  the  word  and  as  used 
for  or,  and  the  condition  as  disjunctive,  instead  of  co- 
pulative, decreed  that  the  remainder  over  should  take 
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2  Ves.  610. 


Collinson  v. 
Wright, 
1  Sid.  148. 


1  Ab.  Eq. 

188.pl.  8. 
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effect,  upon  the  apparent  intent  of  the  testator  that  it 
should  take  place,  either  in  default  of  J.  B.'s  attaining 
21,  or  on  his  dying  without  issue. 

7.  A  married  woman,  in  pursuance  of  a  power,  de- 
vised the  profits  of  her  estate  to  her  husband  for  his 
natural  life,  and  after  his  death,  she  bequeathed  the 
said  estate  to  her  children,  if  she  should  leave  any  to 
survive  her ;  but  in  case  she  should  leave  no  such  child 
or  children,  nor  the  issue  of  such  child  or  children, 
and  after  the  decease  of  her  husband,  then  she  gave 
and  bequeathed  the  said  estates  to  her  friend  J.  H. ; 
making  him  thereby  her  sole  heir  of  her  last  will  and 
testament;  in  default  of  issue  left  by  her,  and  after 
the  death  of  her  husband. 

At  the  time  of  making  her  will  the  testatrix  was  with 
child,  and  soon  after  had  a  daughter,  and  died. 

Lord  Hardwicke  held,  that  the  child  took  an  estate 
tail,  and  not  a  fee ;  and  that  the  devise  over  to  J.  H. 
was  a  vested  remainder,  and  not  a  limitation  to  take 
effect  only  on  the  event  of  the  testatrix  dying  with- 
out leaving  any  child,  or  the  issue  of  any,  living  at  her 
decease.  lie  said  the  testatrix  had  only  expressed 
the  double  contingency  which  there  is  in  the  case  of 
every  limitation  in  remainder  after  an  estate  tail ;  viz. 
there  being  no  issue  at  all,  or  such  issue  dying  with- 
out issue. 

8.  A  distinction,  however,  must  be  made  between 
cases  of  this  nature,  and  the  case  where  a  testator 
devised  to  B.  his  son  and  heir;  and  if  he  died  before 
21,  and  without  issue  of  his  body  then  living,  the 
remainder  over,  &c.  B.  survived  the  21  years,  and 
then  sold  the  lands,  and  died.  It  was  held  that  he 
had  a  fee  simple  immediately;  for  the  estate  tail  was 
limited  to  arise  upon  a  contingency  subsequent. 

9.  And  also  wiiere  a  person  devised  lands  to  his 
wife,  till  his  son  came  of  age ;  and  then  that  his  son 
should  have  the  land,  to  him  and  his  heirs ;  and  if  he 
died  without  issue  before  his  said  age,  then  to  his 
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daughter  and  her  heirs.  This  was  held  to  be  a  good 
executory  devise  to  the  daughter,  if  the  contingency- 
happened  ;  and  if  he  lived  to  21,  though  he  after  died 
without  issue,  or  left  issue,  though  he  died  before  21, 
yet  the  daughter  was  not  to  have  the  land;  because 
he  was  to  die  without  issue,  and  before  21,  or  else  the 
daughter  could  not  take. 

10.  It  is  observable,  that  in  the  two  last  cases,  the 
devise  to  the  son  was  in  fee,   so  as  not  to  admit  a 
regular  remainder  after  it :  whereas  in  that  of  Brown- 
sword  v.  Edwards,  the  first  devise  was  in  tail ;  upon  Ante,  §6. 
which  Lord  Hardwicke  laid  so  much  stress,  as  to  say, 

that  had  the  devise  been  to  B.  and  his  heirs,  the  con- 
struction he  gave  could  not,  he  believed,  be  made; 
for  where  there  was  such  a  contingent  limitation, 
he  did  not  know  that  the  Court  had  changed  the  word 
heirs  into  heirs  of  the  body,  to  make  it  so  throughout. 

1 1 .  It  has  been  observed  in  a  former  title,  that  where  a  preceding 

-I       .        .  -  , .    .  •       ,    .  1      executory  liml- 

a  devise  is  made  upon  a  condition  annexed  to  a  prececi-  tation  is  not  a 
ing  estate,  that  is,  where  it  is  made  after  a  preceding  ^°J^^;';°"  ?'"" 
executory  or  contingent  limitation;  or  is  limited  ^^T^^^^^^'^' 
take  effect  on  a  condition  annexed  to  any  preceding 
estate ;  if  that  preceding  limitation  or  contingent  es- 
tate never  should  arise  or  take  effect,  the  remainder 
over  will  nevertheless  take  place;  the  first  estate  being 
considered  only  as  a  preceding  limitation,  not  as  a 
preceding  condition,  to  give  effect  to  the  subsequent 
limitation. 

12.  A  person  devised  a  term  for  years  to  his  wife  Jones  v. 

r        ^-  n  in  t  i  ^  i-iii  i  Westcombe, 

lor  life,  and  after  her  death  to  the  child  she  was  then  lAb.  Eq.  215. 
ensient  with  ;  and  if  such  child  died  before  it  came  to 
21,  then  he  devised  one  third  part  of  the  same  term  to 
his  wife,  her  executors,  administrators,   and  assigns, 
and  the  other  two  thirds  to  other  persons. 

One  of  the  questions  was,  whether  the  devise  to 
the  wife,  of  one  third  part  of  the  term,  was  good ; 
because  it  appeared  she  was  not  ensient  at  all,  and  so 
the  contingency  upon  which  the  devise  to  her  was  to 
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take  place  never  happened.     And  Lord  Harcourt  held 
it  was  good. 
Andrews V.  13.  A  case  arosc  in  the  Court  of  K.  B.  upon  the 

1  Ves.421.  same  will,  and  Lord  Ch.  J.  Lee  delivered  the  opinion 
of  the  Court — *'  That  the  limitation  over  was  good  ; 
that  the  devise  to  the  infant,  being  ineffectual,  was 
out  of  the  case ;  and  the  law  the  same,  whether  the 
devise  immediately  preceding  the  limitation  over  was 
originally  void,  or  became  so  by  non-existence  or 
nonentity  of  the  person  :  for  that  since  the  law  allows 
such  limitations  over,  it  allows  the  waiting  for  it. 
That  it  was  one  of  those  executory  limitations  which 
depend  on  some  contingency,  on  the  failure  of  a  pre- 
ceding limitation,  none  of  which  take  in  all  the  ways 
of  failing ;  but  still  it  was  the  same  thing." 
Roev.  ]4.  The  above  resolution  was  upon  the  leasehold 

Wesket 

1  ves.  421.  part  of  the  estates,  which  passed  by  the  will.  But 
3  Burr.  1624. '  aftcrwards  the  same  point,  in  regard  to  the  freehold 
lands,  came  before  the  Court  of  C.  B. ;  the  Judges  of 
which  were  of  opinion  that  the  event  of  no  child's 
being  born,  was  a  casus  omissus,  concerning  which  no 
direction  was  given  by  the  will ;  that  the  rule  was, 
that  an  heir  at  law  was  not  to  be  disinherited,  but  by 
express  words,  or  necessary  implication ;  therefore 
upon  that  ground  the  devise  over  could  not  take  effect. 
That  the  case  of  Andrews  v.  Fulham,  being  a  deter- 
mination on  the  leasehold,  was  distinguishable;  that 
the  plaintiff  there  had  assented  to  the  devise  over,  and 
so  was  concluded ;  and  that  there  was  a  difference  of 
construction  between  the  leasehold  and  the  freehold, 
because  of  the  favour  shown  to  the  heir  at  law. 
Gulliver V.  15.  Upoii  this  aiiotlicr  ejectment  was  brought  in 

WiclcBtt 

1  wiis.  105.  B.  R.,  where  Lord  Ch.  J.  Lee  delivered  the  opinion  of 
the  Court,  that  the  devise  over  was  to  be  considered 
as  a  limitation  subsequent :  the  first  as  a  preceding 
limitation,  not  a  condition,  which,  whatever  way  it 
was  laid  out  of  the  case,  the  other  took  effect.  That 
the  true  construction  of  the  will  was,  that  there  was  a 
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good  devise  to  the  wife  for  life,  with  a  contingent  re- 
mainder to  the  child  in  fee,  with  a  devise  over;  which 
they  held  a  good  executory  devise,  as  it  was  to  com- 
mence within  twenty- one  years  after  a  life  in  being ; 
and  if  the  contingency  of  a  child  never  happened,  then 
the  last  remainder  was  to  take  effect,  upon  the  death 
of  the  wife ;  and  the  number  of  contingencies  was  not 
material,  if  they  were  all  to  happen  within  a  life  in 
being,  or  a  reasonable  time  after. 

16.  Serjeant  Urling  devised  his  real  estate  to  his  Aveiynv. 
brother  G.  Urling  and  his  heirs,  on  this  express  con-  i  Ves!420. 

tion,  that  within  three  months  after  his  decease,  his 
brother  should  execute  and  deliver  to  his  trustee  a 
general  release  of  all  demands  which  he  might  claim 
on  his  estate,  for  what  cause  soever.  But  if  his  bro- 
ther should  neglect  to  give  such  release,  the  said  de- 
vise to  him  should  be  null  and  void  to  all  intents  :  and 
in  such  case  he  devised  it  to  Richard  Ward,  his  heirs 
and  assigns  for  ever. 

G.  Urling  died  in  the  lifetime  of  the  testator.  It 
Avas  decreed  that  the  devise  over  should  take  place : 
and  though  a  distinction  was  contended  for  between 
the  case  of  a  remainder  over,  after  an  executory  par- 
ticular estate  only,  and  those  cases  wherein  an  execu- 
tory devise  was  introduced,  after  a  disposition  of  the 
whole  fee,  yet  Lord  Hardwicke  exploded  that  dis- 
tinction, because  he  did  not  find  any  authority  to 
warrant  it. 

17.  It  seems  now  to  be  settled,  that  whatever  num-  Limitations 
ber  of  limitations  there  may  be  after  the  first  executory  executory  de- 
devise  of  the  whole  interest,  any  one  of  them  which  is  whoklmerest 
so  limited,  that  it  must  take  effect,  if  at  all,  within  sometimes  good. 
twenty-one  years  and  some  months  after  the  death  of 

a  person  then  existing,  may  be  good  in  event ;  if  no 
one  of  the  preceding  executory  limitations,  which 
would  carry  the  whole  interest,  happens  to  vest. 
But  when  once  any  preceding  executory  limitation, 
which   carries  the  whole  interest,  happens   to  take 
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place,  that  instant  all  the  subsequent  limitations  be- 
come void,  and  the  whole  interest   is   then  become 
vested. 
Massenburgv.        18.  A  tcmi  foF  vcars  was  assigned  to  trustees,  in 

Ash,  1  Vem.  i  i  •  r>  i 

234—304.  trust  for  husband  and  wife,  durmg  their  lives,  and 
the  life  of  the  longer  liver  of  them  ;  and  if  there 
should  happen  to  be  issue  male  of  their  bodies  living 
at  the  time  of  the  decease  of  the  survivor  of  them, 
then  in  trust  that  the  eldest  son  of  that  marriage 
should  be  maintained  out  of  the  rents  and  profits, 
until  he  attained  his  age  of  21  years,  and  then  the 
whole  term  to  be  assigned  to  him ;  and  in  case  he 
should  die  before  the  age  of  21  years,  then  in  like 
manner  to  the  second,  third,  and  every  other  son  of 
that  marriage ;  but  in  case  there  should  be  no  such 
issue  living  at  the  time  of  the  decease  of  the  survivor 
of  the  husband  and  wife,  or  in  case  there  should  be 
such  issue,  and  they  should  all  die  before  any  of  them 
attained  the  age  of  21  years,  then  the  term  was 
limited  to  Sir  W.  Massenburg.  The  husband  and 
wife  died  leaving  a  son,  who  died  an  infant. 

Lord  Keeper  North  said,  that  as  the  rules  of  Chan- 
cery, respecting  the  limitations  of  trusts  of  terms  for 
years,  were  the  same  with  those  by  which  executory 
devises  of  terms  for  years  were  governed  at  law ;  he 
would  have  the  opinion  of  the  Judges  on  this  point. 

The  Judges  of  the  Court  of  Common  Pleas  having 
unanimously  given  their  opinion  that  the  contingent 
limitation  over  to  Sir  W.  Massenburg  was  good,  be- 
cause it  must  happen  within  the  space  of  21  years 
after  a  life  in  being,  the  Lord  Keeper  decreed  ac- 
cordingly.* 
Hicsinsv.  19.  Alice  Higgins   devised  the   premises,  being  a 

fr'wms.Ds.    term  for  999  years,  to  trustees,  in  trust  for  herself  for 
1  saik.  156.      j-fg^  remainder  to  H.  Higgins  her  son  and  Mary  his 


*  The  present  mode  of  settling  terms  for  years,  which  has  been  already 
stated,  Tit.  32.  c.  23.  §  12.  is  confirmed  by  this  determination. 
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wife,  and  after  their  several  deceases,  in  trust  for  the 
eldest  son  of  the  said  H.  Higgins,  by  the  said  Mary 
Dowler  in  tail ;  and  for  default  of  issue  of  such  first 
begotten  son,  for  all  and  every  the  other  son  and  sons 
of  the  said  Henry  Higgins,  by  the  said  Mary  Dowler ; 
and  for  default  of  such  issue  male  of  the  said  Henry 
Higgins,  by  the  said  Mary  Dowler,  then  in  trust 
for  all  and  every  the  daughters.  There  never  was 
a  son  of  the  said  marriage,  but  there  was  a  daugh- 
ter; and  the  husband  and  wife  being  both  dead,  it 
was  objected  that  the  limitation  of  the  trust  to  the 
daughter  was  void,  it  being  after  a  limitation  in  tail 
to  the  sons,  which,  in  the  case  of  a  term  was  not  to  be 
allowed. 

Lord  Cowper  said,  there  was  a  diversity,  where  the 
limitation  in  tail  had  vested,  for  there,  it  must  be  ad- 
mitted, the  remainder  over  would  have  been  void ; 
but  as  in  this  case  there  never  was  a  son,  the  re- 
mainder to  the  daughter  was  good.  And  it  was  no 
more  than  the  limitation  of  the  trust  of  a  term  two 
ways ;  viz.  if  there  be  a  son  by  the  marriage,  then  the 
limitation  is  to  that  son ;  but  if  there  be  no  son  of  the 
marriage,  but  a  daughter,  then  to  that  daughter ;  and 
this  was  not  too  remote  a  contingency,  because  con- 
fined to  a  life  in  being. 

20.  Dorothy  Lennard  being  possessed  of  lands  for  Stanley  v. 
the  residue  of  a  term  of  500  years,  devised  them  to  wms.'esfi.' 
a  trustee,  in  trust  to  permit  her  nephew  Francis 
Leigh  and  his  assigns  to  receive  all  the  rents  and 
profits  of  the  premises,  for  so  long  as  he  should  live ; 
and  after  his  decease,  to  the  use  of  his  first  son  and 
the  heirs  male  of  his  body;  and  in  default  thereof, 
to  the  use  of  his  second  and  other  sons,  in  the  same 
manner ;  and  in  default  of  such  issue,  to  the  use  of 
the  daughter  and  daughters  of  Francis  Leigh ;  or  in 
case  of  their  death  before  the  age  of  21  or  marriage, 
then  to  the  use  of  Edward  Stanley,  for  the  then  resi- 
due of  the  term. 
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Francis  Leigh  died  without  issue ;  and  the  question 
was,  whether  the  limitation  of  the  term  to  Edward 
Stanley  was  good. 

Sir  J.  Jekyll  said,  he  did  not  think  this  limitation 
tended  to  a  perpetuity  ;  such  a  limitation  of  an  estate 
in  fee  simple  would  have  been  good;  and  yet  that 
would  have  gone  farther  towards  a  perpetuity ;  for 
the  sons,  though  not  in  esse,  must  all  have  taken,  one 
after  another,  and  none  of  them  could  have  barred 
the  remainder  but  by  a  recovery,  which  required 
time;  whereas  in  this  case  the  first  son  would  upon 

Tit.32.  c.  23.  his  birth  have  had  the  whole  residue  of  the  term, 
subject  to  the  precedent  interest,  vested  in  him;  and 
it  could  never  have  gone  over  to  any  remainder-man, 
if  he  had  died  under  age,  but  his  executors  or  ad- 
ministrators would  have  had  it,  who  could  have 
aliened  or  assigned  it  immediately.  It  was  decreed 
that  the  limitation  over  was  good. 

Ante,c.  17.  21.  In  the  case  of  Stephens  v.  Stephens,  the  cer- 

tificate of  the  Judges,  after  stating  that  the  devise  to 
the  first  son  of  Mary  Stephens  who  should  attain  the 
age  of  21  years  was  good;  goes  on  in  these  words, — 
"  The  consequence  whereof  is,  that  all  the  subsequent 
limitations  will  be  good  :  the  estate  will  vest  in  Thomas 
the  son  now  living,  when  he  shall  attain  the  age  of  21 
years  in  tail  male,  according  to  the  clause  directing 
the  order  of  succession  between  the  sons  to  be  born. 
If  Thomas  the  son  now  living  should  happen  to  die 
before  the  age  of  21  years,  and  the  testator's  daughter, 
Dame  Mary  Stephens,  should  have  any  other  son  by 
Sir  Thomas  Stephens,  then  the  estate  will  go  over  to 
him,  when  he  shall  attain  his  age  of  21  years,  in  like 
manner  as  it  would  have  vested  in  Thomas.  If  Thomas 
the  son  should  die  before  the  age  of  21  years,  and 
Dame  Mary  should  have  no  other  son  by  Sir  Thomas 
Stephens,  who  should  attain  his  age  of  21  years,  then 
his  estate  will  go  over  to  Sarah  the  daughter,  and  all 
the    other  daughters    of  the  said   Dame   Mary  by 
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Sir  Thomas,  as  tenants  in  common  in  tail ;  with  re- 
mainder over  to  Richard  Stephens,  the  testator's 
brother,  in  fee.  But  in  case  Thomas  the  son  should 
die  before  the  age  of  21,  and  Sarah  the  daughter 
should  then  be  dead,  without  issue,  and  there  should 
be  no  other  son  of  Dame  Mary  who  should  attain  the 
age  of  2 1  years,  or  any  other  daughter  hereafter  born 
of  their  bodies,  then  the  estate  will  go  to  the  said  Sir 
Richard  Stephens,  by  virtue  of  the  last  remainder  to 
him  in  fee." 

22.  In  the  foregoing  cases,  it  is  observable,  that  Distinction  be. 
wherever  a  preceding  executory  limitation  carried  the  where  aTubse- 
whole  interest,  a  subsequent  limitation  was  not  con-  t1on"ma7be- 
sidered  as  a  limitation  upon  the  preceding,  and  to  take  ^^'"^  sood  or 
effect  after  it,  but  as  an  alternative,  substituted  in  its 
room,  and  to  take  effect  only  in  case  the  preceding 
one  should  fail,  and  never  take  effect  at  all :  and  where 
a  preceding  executory  limitation  did  not  carry  the 
whole  interest,  a  subsequent  one  was  considered 
either  as  becoming  vested  in  interest,  as  a  remainder 
expectant  on  the  preceding  estate,  as  soon  as  that  took 
effect,  or  else  as  taking  effect  in  possession  at  the 
time  limited  for  the  preceding  estate  to  vest,  in  case 
that  preceding  one  failed  of  taking  effect.  So  that  in 
either  case  it  follows,  that  if  the  preceding  limitation 
was  not  too  remote  in  its  creation,  the  subsequent  one 
could  not  be  so,  being  to  take  effect  at  the  time 
limited  for  the  first,  or  else  not  at  all.  It  was  there- 
fore necessary  to  distinguish  between  instances  of  this 
kind,  and  those  cases  wherein  either  the  preceding 
limitation  is  not  executory,  but  vested,  or  there  is  no 
preceding  limitation  at  all ;  for  in  either  of  such  cases, 
the  future  limitation  cannot  be  merely  an  alternative, 
but  is  absolutely  limited  to  take  effect,  either  after 
the  expiration  of  the  preceding  limitation,  or  else,  if 
there  be  no  preceding  limitation,  upon  the  happening 
of  some  future  event;  and  therefore,  if  the  expiration 
of  that  preceding  limitation  be  of  too  remote  a  nature, 
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the  future  limitation  is  void  in  its  creation,  and  no 
subsequent  accident  can  make  it  good;  because  it  is 
not,  as  in  the  former  cases,  limited  to  take  effect  or 
fail  upon  the  event  of  a  contingency  which  must  be 
determined,  one  way  or  other,  within  the  period 
allowed  bylaw  for  the  vesting  of  an  executory  devise ; 
but  is  limited  absolutely,  to  take  effect  on  an  event 
which  may  not  happen  within  such  a  period. 

23.  Thus  although  in  the  case  of  a  devise  of  lands 
in  fee  to  the  first  son  of  A.  who  shall  attain  the  age 
of  21,  and  in  default  of  such  issue,  remainder  to  B. 
in  fee ;  such  a  limitation  would  fail  or  take  effect  ac- 
cording as  the  first  limitation  should  vest  or  not :  yet 
if  a  devise  be  to  the  heirs  male  of  the  body  of  C,  and 
in  default  of  such  issue,  remainder  to  D.  in  tail ;  here, 
if  we  suppose  the  first  limitation  void,  the  subsequent 
one  is  an  absolute  future  limitation,  to  take  effect 
after  a  dying-  without  issue;  and  therefore  though  no 
heirs  male  of  the  body  of  C.  should  ever  exist,  such 
event  will  not  make  good  the  limitation  to  D.,  which 
was  too  remote  in  its  creation,  and  could  not  be  con- 
sidered, as  in  the  former  case,  merely  as  an  alterna- 
tive to  a  preceding  limitation,  and  which  must  vest  at 
the  time  limited  for  that  preceding  one  to  vest,  or  else 
not  at  all. 

24.  It  has  been  stated,  that  whenever  a  contingent 
limitation  is  preceded  by  a  freehold  capable  of  sup- 
porting it,  it  is  construed  a  contingent  remainder,  and 
not  an  executory  devise.  But  it  is  possible  that 
the  freehold  so  limited  may,  by  a  subsequent  acci- 
dent, become  incapable  of  ever  taking  effect  at  all; 
as  by  the  death  of  the  first  devisee  in  the  testator's 
lifetime,  in  which  case  the  subsequent  limitation,  if 
the  contingency  has  not  then  happened,  will  be  in  the 
same  condition  at  the  testator's  death,  that  is,  at  the 
time  when  the  will  is  to  take  effect,  as  if  it  had  been 
limited  without  a  preceding  freehold.  Now  in  this 
case  it  has  been  held,  that  where  such  subsequent 
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limitation  could  not  vest  at  the  testator's  death,  it 
should  enure  as  an  executory  devise,  rather  than  fail 
for  want  of  that  preceding  freehold,  which  had  never 
taken  effect. 

25.  Mr.  Hopkins  devised  his  real  estate  to  trustees  Hopkinsv. 
and  their  heirs,  to  the  use  of  them  and  their  heirs,  in  po^resuls. 
trust  for  Samuel  Hopkins  for  life  ;  and,  from  and  after 
his  decease,  in  trust  for  the  first,  and  every  other  son 
of  the  said  Samuel,  and  the  heirs  male  of  the  body  of 
every  such  son ;  and  for  want  of  such  issue,  in  case 
John  Hopkins  (the  father  of  Samuel  Hopkins)  should 
have  any  other  son  or  sons  of  his  body,  then  in  trust 
for  all  and  every  sT«ch  son  and  sons  respectively  and 
successively,  for  their  respective  lives,  with  the  like 
remainders  to  their  several  sons,  with  the  like  re- 
mainders to  the  heirs  male  of  the  body  of  every  such 
son,  as  before  limited  to  the  issue  male  of  the  said 
Samuel  Hopkins ;  and  for  want  of  such  issue,  in  trust 
for  the  first  and  every  other  son  of  the  body  of  Sarah 
(the  said  John  Hopkins's  eldest  daughter)  lawfully  to 
be  begotten,  with  like  remainders  to  the  sons  of  John 
Hopkins's  other  daughters ;  and  for  want  of  such 
issue,  then  in  trust  for  the  first  and  every  other  son  of 
his  cousin  Ann  Dare,  lawfully  to  be  begotten,  with 
like  remainders  to  the  heirs  male  of  the  body  of  every 
such  son  of  the  said  Ann  Dare ;  and  for  default  of  such 
issue,  then  in  trust  for  his  own  right  heirs  for  ever. 

Samuel  Hopkins  died  in  the  testator's  lifetime, 
without  issue  ;  and,  some  time  after,  the  testator  died. 
Nor  had  John  Hopkins  any  other  son,  nor  Avere  any 
of  the  other  remainder-men  in  esse  at  the  testator's 
death,  except  a  son  of  Ann  Dare's. 

Lord  Talbot. — "  Two  questions  have  been  made 
upon  this  will.  The  first  is,  whether  this  limitation 
to  the  first  and  every  other  son  of  John  Hopkins  can 
now  take  effect  as  an  executory  devise  ?  Or,  whe- 
ther it  shall  be  taken  as  a  contingent  remainder,  and, 
consequently,  void  for  want  of  a  particular  estate  to 
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support  it  by  reason  of  Samuel's  death  in  tlie  testator's 
lifetime ;  and  that  John  Hopkins  had  no  son  in  esse  at 
the  testator's  death,  when  the  remainder  might  vest  ? 
'    As  to  the  first,  I  think  it  impossible  to  cite  any  autho- 
rities in  point :  none  have  been  cited.     It  seems  to  be 
allowed,  that  if  things  had  stood  as  they  did  at  the 
time   of  making  the  will,  the  limitation  in  question 
would  have  been  a  remainder,  by  reason  of  Samuel's 
estate,  which  would  have  supported  it.     So  is  the 
j^nte,c.  18.      case  of  Purefoy  V.  Rogers:    and  limitations   of  this 
kind  are  never  construed  to   be  executory  devises, 
but  where  they  cannot  take  effect  as  remainders.    So, 
on  the  other  hand,  it  is  likewise  clear,  that,  had  there 
been  no  such  limitations  to  Samuel  and  his  sons,  the 
limitation  must  have  been  a  good  executory  devise, 
there  being  no  antecedent  estate  to  support  it ;  and, 
consequently,  not  able  to  enure  as  a  remainder;  so 
that  it  must  be  the  intervening  accident  of  Samuel's 
death  in  the  testator's  lifetime,  upon  which  this  point 
must  depend.     And,  as  to  that,  I  am  of  opinion,  that 
the  time  of  making  the  will  is  principally  to  be  re- 
garded, in  respect  to  the  testator's  intent.     And  if,  in 
this  case,  we  consider  it  as  an  executory  devise,  the 
intent  will  be  served  in   case  John  Hopkins  has  a 
second  son:  but  if  it  is  taken  as  a  remainder,  the 
intent  plainly  appearing  that  a  second  son  of  John 
Hopkins  should  take,  is  quite  destroyed,  there  being 
no  precedent  estate  to  support  it  as  a  remainder.   The 
very  being  of  executory  devises  shows  a  strong  in- 
clination,   both  in   courts  of  law  and   of  equity,  to 
support  the  testator's  intent  as  far  as  possible :  and 
though  they  be  not  of  ancient  date,  yet  they  are  of 
the  same  nature  with  springing  uses,  which  are   as 
old  as  uses  themselves.     I  can  see  no  difference  be- 
tween this  case  and  the  others  of  a  like  nature  that 
have  been  adjudged ;  and  if  such  a  construction  may 
be  made  consistently  with  the  rules  of  law,  and  agree- 
able to  the  testator's  intent,  it  would  be  very  hard 
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not  to  suffer  it  to  prevail.  In  Pay's  case,  had  the  Ante,  c.  is. 
testator  lived  to  Michaelmas,  the  limitation  had  been 
a  remainder.  And  if  a  remainder  in  its  first  creation 
does,  by  any  subsequent  accident,  become  an  exe- 
cutory devise,  why  should  it  not  be  good  here,  upon 
the  authority  of  that  case,  where,  by  the  testator's 
death  before  Michaelmas,  what  would  otherwise  have 
been  a  remainder,  was  held  to  be  good  by  way  of 
executory  devise.     I  think  that,  in  this  case,  the  limi-  ' 

tation  would  operate  as  an  executory  devise,  if  it  was 
of  a  legal  estate ;  and  therefore  shall  do  so  as  a  trust, 
the  rules  being  the  same." 

26.  Soon  after  the  above  decree  was  made,  John  ives.269. 
Hopkins  had  issue  William  Hopkins,   a  second  son ; 

upon  which  it  was  held,  that  the  executory  devise 
liaving  thereby  once  vested,  the  subsequent  limita- 
tions thereupon  became  contingent  remainders.  And 
though  such  son  afterwards  died  before  the  subse- 
quent limitations  vested,  yet  were  they  not  destroyed ; 
because  it  was  held  that  the  inheritance  vested  in  the 
trustees  was  as  sufficient  to  support  them,  as  if  there 
tiad  been  estates  limited  for  that  particular  purpose. 

27.  In  the  case  of  Stephens  v.  Stephens  it  was  held.  Ante,  c.  i". 
that  till  the  estate  became  vested  in  some  one  of  the 
testator's  grandsons,  who  attained  21,  the  limitations 

3ver,  to  the  daughters  of  his  daughters,  must  have 
been  executory  devises.  But  as  soon  as  ever  the 
estate  should  become  vested  in  a  son,  then  those 
subsequent  limitations  must  of  course  take  effect  as  «rownsword  v. 

,  .      ,  ,  ,.  i       i     •!    •       Edwards,  ante. 

t^ested  remamders,  upon  the  precedmg  estate  tan  m 
such  son. 

28.  But  when  a  preceding  freehold  has  once  vested,  Ex.Dcv.  498. 
Mr.  Fearne  says,  no  subsequent  accident  will  make 

I  contingent  remainder  enure  as  an  executory  devise, 
rhis  being  a  direct  consequence  of  the  rule  above 
stated,  that  wherever  a  devise  may  be  construed  a  Ante,c.  n. 
contingent  remainder,   it  shall  never  be   considered 
as  an  executory  devise. 

2   H  2 
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29.  It  has  been  held,  that  where  an  executory  de- 
vise is  limited  per  verba  de  pmsenti,  that  is,  where  the 
devisee  is  mentioned  as  a  person  in  present  existence,  ^ 
and  the  commencement  of  the  estate  devised  is  not  ■ 
expressly  deferred  to  a  future  period;  there  the  de- 
visee must  be  a  person  capable  at  the  death  of  the  de- 
visor, otherwise  the  devise  will  be  void.     As  if  one 
devise  immediately  to  the  heir  of  J.  S.,  and  J.  S.  is 
living  at  the  death  of  the  testator ;  it  is  said  that  the 
devise  shall  not  be  construed  an  executory  devise,  and 
therefore  must  be  void ;  but  if  it  were  to  the  heir  of 
J.  S.,  after  the  death  of  J.  S.,  that  would  be  clearly^ 
good  as  an  executory  devise,  because  a  future  time  is^^ 
mentioned.  ',' 

30.  So  it  has  been  said  that  a  devise  to  the  first  son 
of  A.,  he  having  no  son  at  the  time,  is  void;  but  if  it 
were  to  the  first  son  of  A.  when  he  shall  have  one,  it 
will  be  good.  Though  Lord  Ch.  J.  Bridgeman  said, 
that  a  devise  to  J.  S.  for  fifteen  years,  remainder  to 
the  right  heirs  of  J.  D.,  is  not  good ;  but  that  a  devise 
to  one  for  fifteen  years,  remainder  to  the  first  son  of 
J.  D.  is  oood;  because  the  devisor  takes  notice  that 
A.  has  no  son,  and  intends  a  future  act.  .^' 

31.  It  has  been  already  stated,  that  a  devise  to  an 
infant  in  ventre  matrls  is  good ;  and  in  the  case  of 
Gulliver  v.  Wickett,  the  Court  held  that  the  limita- 
tion to  the  child  of  which  the  wife  was  supposed  to  be 
ensient,  if  there  had  been  no  devise  to  the  wife  for  life, 
being  in  futuro,  would  have  been  a  good  executory 

,       .  '.    iiiiu  V' .  \jj 

devise.       ; 

32.  In  the  case  of  Chapman  v.  BHsset,  Lord  Talbot 
held  that  the  devise  to  the  unborn  children  of  the  tes- 
tator's grandson,  though  made  per  verba  de  prccsenti, 
should  take  eff'ect  as  an  executory  devise,  the  inten- 
tion being  clearly  future.  .,, 

33.  Mr.  Fearne  concludes  his  observations  on  this 
subject  by  saying,  that  whatever  force  is  to  be  allowed^ 
to  the  distinction  between  executory  limitations jxr^ 
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vey^ha  de  p^cEsenti  and  per  verba  de  fiituro ;  it  can  only 
affect  those  cases  where  there  is  not  the  least  circum- 
stance from  which  to  collect  the  testator's  contempla- 
tion or  intention  of  any  thing  else  than  an  immediate 
devise,  to  take  effect  inpra^senti. 

34.  Where  there  is  an  executory  devise  of  an  estate  The  freehold 
of  inheritance,  and  the  freehold  is  not  in  the  mean  time  Ihe  mean 'time. 
disposed  of,  it  descends  to  the  heir  at  law  of  the  testator. 

35.  Thus,  in  Pay's  case,  which  has  been  already  Ante,  c.  is. 
stated,  it  was  held  that  the  freehold  and  inheritance 

3f  the  lands  devised,  descended  to  the  heir  at  law. 
5o  in  Clarke  v.  Smith,  the  estate  was  held  to  have  Wem. 
iescended  to  the  heir  of  the  testator,  and  continued 
n  him  for  six  months. 

36.  In  the  case  of  Gore  v.  Gore,  Lord  Hardwicke  Ante,  c  is. 
md  the  other  Judges  of  the  Court  of  K,  B.,  to  whom 

:he  case  was  secondly  referred  by  the  Court  of  Chan- 
cery, certified  that  the  executory  devise  was  good, 
*  and  that  the  freehold  of  the  said  manors,  on  the 
ieath  of  the  devisor,  vested  in  his  heir  at  law." 

37.  Where  there  is  a  preceding  estate  limited,  with  And  also  the 
m  executory  devise  over  of  the  real  estate,  the  inter-  J,rS^  '*'^ 
nediate  profits,  between  the  determination  of  the  first 

estate,  and  the  vesting  of  the  limitation  over,  will  go 
0  the  heir  at  law,  if  not  otherwise  disposed  of. 

38.  Thus,  in  the  case  of  Hopkins  v.  Hopkins,  it  was  Ante,§25. 
lecreed  that  till  John  Hopkins  had  a  son,  the  rents 

md  profits  should  go  to  the  heir  at  law  of  the  testator ; 
md  afterwards  a  son  being  born  to  John  Hopkins, 
ipon  the  death  of  that  son,  it  was  decreed  that  the 
ents  and  profits  should  belong  to  the  heir,  till  some 
)ther  person  should  become  entitled  under  the  limi- 
ations  in  the  will. 

39.  A  testator  devised  his  real  estate  to  trustees,  Buiiockv. 
md  willed  that  the  first  son  of  John  Stones,  when  he  2  v"eT.'r)2i. 
;ame  to  21,  should  have  it,  and  his  heirs  for  ever; 

md  that  he  should  be  well  educated.  John  Stones 
lad  no  son  when  the  testator  died. 
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Lord  Hardwicke  said,  this  was  a  good  executory- 
devise  to  the  first  son  of  John  Stones,  when  he  at- 
tained 21 ;  and  as  to  the  rents  and  profits  in  the  mean 
time,  where  there  vv^as  an  executory  devise,  whether 
of  a  legal  or  a  trust  estate,  the  rents  and  profits  went 
to  the  heir  at  law ;  because  the  legal  estate  in  the  one 
case,  or  the  trust  in  the  other,  descended  in  the  mean 
time  to  the  heir  at  law.  But  this  intermediate  interest, 
or  benefit  arising  to  the  heir  at  law  would  determine 
when  John  Stones  had  a  son,  for  that  son's  education 
must  come  out  of  the  rents  and  profits. 

40.  A  devise  of  all  the  rest  and  residue  of  the  real 
estate  will  however  pass,  as  well  the  profits  from  the 
testator's  death  to  the  time  of  the  estate's  vesting ;  as 
those  from  the  determination  of  the  first  estate,  to  the 
vesting  of  the  subsequent  one. 

41.  Thus,  in  the  case  of  Stephens  v.  Stephens,  it  was 
determined,  with  the  advice  of  the  Judges,  that  the 
intermediate  profits  passed  to  Sir  R.  Stephens,  by 
force  of  the  residuary  devise,  as  an  interest  in  the  real 
estate  not  otherwise  disposed  of. 

42.  A  testator  devised  all  the  rest  and  residue  of 
his  real  and  personal  estate,  of  what  nature  or  kind 
soever,  to  such  child  or  children  as  his  daughter 
should  have. 

It  was  held  that  the  profits,  from  the  testator's  death 
to  the  birth  of  a  child  of  his  daughter,  should  pass 
under  this  devise. 

43.  It  was  formerly  held,  that  contingent  estates  in 
freehold  property,  were  not  devisable ;  but  it  has 
been  already  stated,  that  the  law  is  now  altered  in 
that  respect ;  and  therefore  executory  estates,  as  also 
possibilities  accompanied  with  an  interest,  which  would 
be  descendible  to  the  heir  of  the  object  of  them,  dying 
before  the  contingent  event  on  which  the  vesting  of 
the  estate  depended,  are  devisable. 

44.  Executory  interests,  in  terms  for  years,  were 
always  held  to  be  devisable. 
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45.  A  person  possessed  of  a  term  for  years  in  lands,  vei^y  v. 
devised  the  same,  after  his  wife's  death,  to  his  son.  Poiiexf.'44. 
The  son  made  his  will,  and  thereby  gave  the  lands 
devised  to  him  by  his  father's  will  to  the  plaintiffs, 

and  died  in  his  mother's  lifetime. 

The  Lord  Keeper  decreed  the  lands  to  be  enjoyed 
by  the  plaintiffs,  according  to  the  will  of  the  son. 

46.  A.  devised  a  term  for  years  to  B.  for  life,  re-  wind  v. 
mainder  to  C,  who  in  the  lifetime  of  B.  disposed  of  ip.Vms.572. 
this  remainder  by  will. 

It  was  decreed  that  the  bequest  was  good ;  and 
amounted  to  C.'s  declaring  by  his  will  that  his  exe- 
cutor should  stand  possessed  of  the  term,  in  trust  for 
the  devisee. 

47.  At  common  law,  a  possibility  was  held  not  to  And  also  as^ 
be  assignable,  although  in  certain  cases  it  might  be  re-  ^'^"'^  ^' 
leased.     But  the  Court  of  Chancery  has,  in  many  in-  , 
stances,  determined  that  a  possibility  of  a  term  for 

years  is  assignable. 

48.  A  person  possessed  of  a  term  for  1000  years  xhimpiandv. 
bequeathed  it  to  B.  for  50  years,  if  he  should  so  long  2"Freem725o. 
live,  and  after  his  decease  to  C,  and  died.  C.  assigned 

it  to  D.  during  the  life  of  B. ;  and  this  assignment  was 
held  good. 

49.  A  person  devised  a  term  for  years  to  his  wife  Theobalds  v. 
for  life,  remainder  to   his  son   and  daughter.     The  2P.Wms.  eos. 
daughter  and  her  husband,  in  the  lifetime  of  the  wife, 
assigned  over  their  moiety ;  and.  after  the  death  of 

their  brother  they  assigned  over  the  other  moiety,  the  vide  wnght  v. 
mother  being  still  alive.  1  Ves.  409. 

This  assignment  was  established  by  the  Court  of 
Chancery,  and  also  by  the  House  of  Lords. 

50.  Executory  interests,  or  possibilities  in  freehold  May  be  passed 

-J  '  i-  by  fine  or  reco- 

estates,  may  be  passed  at  law  by  deed,  fine,  and  com-  veryandre- 
mon  recovery,  by  way  of  estoppel ;  of  which  an  ac-  xit.  35.  c  12. 
count  has  been  already  given:  and  may  also  be  re-  '^"•^^•'=- 
leased  in  certain  cases. 

51.  An  executory  interest,  whether  in  estates  of  in- 
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heritance,  or  in  terms  for  years,  is  descendible  and 
transmissible  to  the  heirs  or  executors  of  the  devisee 
thereof,  where  such  devisee  dies  before  the  contingency 
happens;  and  if  not  disposed  of  before,  will  vest  in  such 
heirs  or  executors,  when  the  contingency  happens. 

52.  A  testator  devised  to  A.  and  his  heirs,  and  if 
he  died  before  21,  then  to  B.  and  his  heirs.  A.  died 
before  21,  but  B.  died  before  him.  The  question  was, 
whether  B.'s  heirs  should  take.  And  the  Court  clearly 
held,  that  though  B.  died  in  the  lifetime  of  A.,  yet  his 
heirs  might  well  take  under  the  executory  devise  ;  for 
that  such  a  devise  was  not  to  be  considered  as  a  mere 
possibility,  but  as  an  interest  of  the  same  nature  as  a 
contingent  remainder,  and  consequently  transmissible. 

53.  George  Paynter  devised  freehold  and  copyhold 
messuages  to  his  son  George  Paynter,  his  heirs  and 
assigns  for  ever ;  but  if  he  should  happen  to  die  be- 
fore he  attained  his  age  of  21  years,  leaving  no  issue 
living  at  the  time  of  his  death,  then  he  devised  the 
same  premises  to  his  mother  Catherine  Paynter,  her 
heirs  and  assigns  for  ever.  After  the  decease  of  the 
testator,  his  mother  Catherine  Paynter  died  in  the 
lifetime  of  George  Paynter  the  son,  who  afterwards 
died  under  age,  and  without  issue. 

The  question  was,  whether  this  executory  devise 
descended  to  the  heir  of  Catherine  Paynter.  And  it 
was  determined  that  the  lands  vested  in  the  heir  at 
law  of  Catherine  Paynter,  upon  the  happening  of  the 
contingency,  viz.  upon  the  decease  of  George  Paynter 
under  age,  and  without  issue.* 

54.  In  cases  of  contingent  or  executory  interests, 
the  Court  of  Chancery  will  interfere,  in  behalf  of  those 
who  are  entitled  to  such  interests,  to  prevent  mali- 
cious and  unreasonable  waste  being  committed  by  the 
persons  in  possession. 
!f    55.  Robinson  Lytton  devised  all  his   estates,  out 

*  This  case  has  been  confirmed  by  recent  judgments  of  the  Courts  ot 
-'€.  B.  and  K.  B.,  Goodtitle  v  White,  2  N.  R.  383,  and  15  East,  174. 


20<J. 
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of  settlement,  to  the  defendant  his  only  son,  and  to  Robinson  v. 

4       1-  1  •  -J    Lytton.MSS. 

his  heirs  and  assigns  for  ever.  And  in  case  his  said  Rep.  a  Atk. 
son  should  not  live  to  attain  the  age  of  21  years, 
leaving  no  issue  by  him  lawfully  begotten,  then  and 
in  such  case  he  gave  his  said  estate  to  his  first  and 
every  other  daughter  in  tail.  And  he  further  directed, 
that  in  case  his  said  son  should  attain  the  age  of  21, 
his  estates  in  London,  Sussex,  &c.  should  be  sold ; 
and  the  monies  arising  from  such  sales  he  gave  to  all 
his  daughters,  the  plaintiffs,  in  equal  proportions,  as 
an  addition  to  their  fortunes ;  and  in  case  one  or  more 
of  his  said  daughters  should  die,  then  her  share  to  go 
to  the  survivors. 

=ajThe  testator  died  in  1732,  and  the  defendant  his 
son,  being  still  under  age,  and  going  to  cut  dow^i 
timber,  the  plaintiffs  brought  their  bill  for  an  injunc- 
tion to  stay  the  defendant  from  felling  timber,  as  con- 
trary to  their  father's  will,  who  intended  them  the 
whole  benefit  of  the  estates  in  question,  in  case  his  son 
should  attain  to  21. 

For  the  defendant  it  was  insisted,  that  by  the  ex- 
press words  of  the  will  he  had  the  fee  in  him,  which 
could  be  devested  only  upon  a  contingency  that  might 
never  happen ;  and  that  the  Court  would  not  restrain 
a  person,  having  the  inheritance,  from  committing 
waste.  That  it  was  unreasonable  to  put  a  man  in  a 
worse  state  with  regard  to  his  own  interest,  because 
after  his  own  interest  determined,  he  had  one  for  a 
third  person,  and  cited  Savil  v.  Savil. 

Lord  Hardwicke. — "  If  the  defendant  has  a  legal 
right  to  cut  down  timber,  and  there  be  no  equitable 
circumstances  in  the  case,  he  ought  not  to  be  restrained 
from  the  exercise  of  this  right ;  but  if  there  be  any 
such,  he  ought.  I  did  not  think  fit  to  determine  the 
matter  upon  a  petition,  but  thought  it  proper  for  a 
bill.  As  to  the  testator's  intent,  he  never  meant  that 
his  son  should,  before  he  attained  21,  fell  all  the  timber 
on  these  estates,  which  were  devised  to  be  sold,  for 


474  Title  XXXVIII.    Devise.   Clu  xx.  §  65. 

the  increasing  his  daughters'  portions;  and  it  might 
happen  that  the  value  of  the  timber,  when  felled, 
would  equal,  or  perhaps  exceed  that  of  the  land  :  and 
his  meaning  must  have  been  to  give  it  of  the  same 
value  it  was  at  his  death ;  which  must  be  the  same 
timber  that  was  on  it  at  that  time.  Suppose  the 
greatest  part  of  this  estate  were  meadow  ground,  and 
the  defendant  was  going  to  plough  it,  by  which  he 
would  greatly  increase  his  present  profits,  but  reduce 
the  value  of  the  land,  by  turning  it  into  arable ;  would 
not  the  Court  in  such  case  grant  an  injunction?  Cer- 
tainly it  would.  The  testator  has  given  his  son  these 
estates  only  for  a  time,  during  which,  in  supposition 
of  law,  no  waste  will  be  committed ;  that  is,  till  the 
defendant  attains  21.  For  what  guardian  could  cut 
down  timber,  and  by  that  means  turn  part  of  the  in- 
heritance into  personal  estate  ?  and  this  is  a  very  ma- 
terial circumstance  with  regard  to  the  testator's  in- 
tent. The  next  consideration  is,  what  are  the  words 
of  this  will,  which,  putting  the  two  clauses  together, 
amount  to  a  gift  of  all  his  estates,  which  he  had  power 
over,  to  his  son  for  ever;  and  that  in  case  his  son 
shall  attain  21,  then  that  the  estates  shall  be  sold,  and 
the  monies  arising  therefrom  he  gives  to  his  daughters, 
by  way  of  augmentation  of  their  portions.  Upon 
which  it  was  said,  by  the  plaintiffs'  counsel,  that  the 
defendant  is  to  be  considered  as  a  trustee  of  the  inhe- 
ritance, for  the  benefit  of  his  sisters ;  and  I  am  of 
opinion  he  is  so,  taking  the  profits  to  his  own  use 
until  he  attains  21.  This  Court  has  gone  greater 
lengths  in  granting  injunctions  to  stay  waste  than  the 
courts  of  law  have  in  granting  prohibitions  against 
Tit.  3.  c.  2.  waste ;  as  where  there  has  been  an  interposing  estate 
for  life,  remainder  in  fee,  in  which  case  no  action  of 
waste  lies,  during  the  continuance  of  the  mesne  re- 
mainder, 1  Inst.  54.  And  injunctions  have  been  granted 
to  the  remainder-man,  notwithstanding  the  interpos- 
ing estate  for  life.    So  where  there  has  been  tenant 
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for  life,  remainder  for  life,  without  impeachment  of 
waste,  remainder  in  fee,  the  Court  has  restrained  the 
remainder- man  for  life,  during  the  continuance  of  the 
first  estate  for  life,  because  of  the  possibility  of  his 
dying  before  the  first  tenant  for  life.  The  like  in  Tit.  is.  c.  2. 
mortgages,  where  a  mortgagor  has  been  in  possession, 
the  Court  has  restrained  him  from  cutting  down  timber, 
without  inquiring  whether  the  estate  itself  was  suffi- 
cient to  answer.  Now  this  is  much  stronger  in  the 
case  of  a  trustee ;  and  here  it  is  the  same  as  if  he  had 
said  **  I  give  this  estate  to  my  son  and  his  heirs,  to 
the  intent  he  may  receive  the  profits  till  21  ;  and  after 
21,  then  to  be  sold  for  my  daughters'  portions."  In 
which  case  the  Court  would  certainly  have  restrained 
the  defendant. 

*'  There  are  three  kinds  of  interest ^taken  notice  of  in 
this  Court — The  legal  estate  at  common  law  ;  the  use, 
which  now  by  27  Hen.  VIII.  draws  the  legal  estate  to 
it;  and  the  beneficial  interest.  Now  how  does  it 
stand  upon  this  devise  ?  The  legal  interest  is  in  the 
defendant ;  and  as  to  the  beneficial  interest,  that  be- 
longs to  him  till  21,  and  then  the  whole  is  a  trust  for 
the  benefit  of  other  persons.  If  he  does  not  attain  21, 
and  leaves  no  issue,  the  estates  go  according  to  the 
several  remainders  limited  thereon :  if  he  does,  they 
are  to  be  sold  for  augmentation  of  the  daughters'  for- 
tunes. It  would  therefore  be  unreasonable  to  suffer 
him  to  take  away  a  considerable  part  of  the  value  of 
estates  intended  for  daughters'  portions  :  nor  will  the 
Court  enter  into  the  value  of  these  portions,  nor  of 
the  proportion  they  bear  to  the  son's  estate ;  the  father 
being  the  proper  judge  of  the  division  of  his  property 
in  his  family. 

"  Several  cases  have  been  put  upon  waste,  which 
have  never  been  determined;  only  the  Court  arguendo 
has  said  it  would  do  so  or  so.  As  that  of  an  infant  in 
ventre  sa  mere,  where  the  estate  descends  in  the  mean 
time  to  the  next  heir.    It  has  been  said  several  times 
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that  the  Court  would  grant  an  injunction  to  restrain 
the  heir  from  waste;  and  I  should  certainly  do  it.' 
So,  in  such  executory  devises  as  must  take  place 
within  a  reasonable  compass,  as  in  Gore  v.  Gore,  where 
the  freehold  descends  in  the  mean  time,  I  doubt  whe- 
ther  such  an  heir  should  be  permitted  to  commit  waste, 
and  think  he  ought  to  be  restrained.  This  injunction 
therefore  must  be  made  perpetual,  there  being  no 
other  way  to  preserve  the  benefit  which  the  testator  in-  ' 
tended  his  daughters ;  but  without  costs  on  either  side." 

^Q.  It  has  been  determined  in  the  following  modern 
case,  after  very  great  deliberation,  that  a  testator  may. 
direct  the  rents  and  profits  of  an  estate  whereof  aii'" 
executory  devise  is  made,  to  accumulate  till  tbe  time^ 
when  such  estate  becomes  vested ;  and  that  the  doc-  '' 
trine  established  in  the  preceding  cases,  respecting 
the  period  within  which  they  must  vest,  was  appli- 
cable to  a  trust  of  accumulation.  ^^  ^^"^" 

57.  Peter  Thellusson  being  seised  of  considerable' 
real  estates,  and  of  a  very  large  personal  estate,   and 
having   three  sons,   Peter  Isaac  Thellusson,  George 
Woodford   Thellusson,   and  Charles  Thellusson,   de-':' 
vised  all  his  manors,  messuages,  lands,  tenements,  and  ' 
hereditaments  to  trustees,  their  heirs  and  assigns  for 
ever,  upon  the  trusts  therein-after  mentioned  ;  and  as 
to  the  residue  of  his  personal  estate,  he  gave  and  be-^  * 
queathed  the  same  to  the  same  trustees,  their  execu-'^ 
tors,  administrators,  and  assigns,  upon  trust  that  they 
should,   as   soon  as  conveniently  might  be  after  his 
decease,  invest  the  same  in  the  purchase  ef  freehold 
estates  of  inheritance,  upon  the  trusts   therein-after 
mentioned.     And  he  directed  that  his  trustees,  their 
heirs   and  assigns,    should    stand   seised    of  the  real 
estate  devised  to  them,  and  of  the  estates  directed  to 
be  purchased,  upon  trust  to  receive  the  rents  and*' 
profits  of  them  during  the  natural  lives  of  his  sons' 
Peter  Isaac  Thellusson,  George  Woodford  Thellusson, 
and  Charles  Thellusson,  and  his  grandson  John  Thel- 


Title  XXXVIII.    Devise.     Ch.  xx.  ^  57.  477 

lusson,  son  of  his  said  son  Peter  Isaac  Thellusson, 
and  of  such  other  sons  as  his  said  son  Peter  Thel- 
lusson then  had  or  might  have,  and  of  such  issue  as  his 
said  grandson  John  Thellusson  might  have,  and  of 
such  issue  as  any  other  son  of  his  said  son  Peter  Isaac 
Thellusson  might  have,  and  of  such  sons  as  his  'said 
sons  George  Woodford  Thellusson  and  Charles  Thel- 
lusson might  have,  and  of  such  issue  as  such  sons  * 
might  have,  as  should  be  living  at  the  time  of  his  de- 
cease, 07'  born  within  due  time  afterwards^  and  during 
the  natural  lives  and  life  of  the  survivors  and  survivor  ■s^o^i^\rCi: 
of  the  several  persons  aforesaid.  The  testator  then  '"^'J^^So 
directed  that  his  trustees  should  from  time  to  time  in- 
vest the  money  to  arise  from  such  rents  and  profits  in  ^- 
such  purchases  as  he  had  therein-before  directed  to 
be  made  with  his  personal  estate ;  and  that  they  should 
from  time  to  time  collect,  receive,  lay  out,  and  invest 
the  rents  and  profits  of  those  estates  in  the  same  man- 
ner. And  he  directed  his  trustees  from  time  to  time 
to  cut  such  timber  on  the  estate  devised  and  to  be 
purchased,  as  should  be  fit  to  be  cut,  and  to  sell  the 
same  ;  and  to  invest  the  money  arising  by  such  sales 
in  such  purchases  as  w^ere  therein-before  directed  to 
be  made :  and  he  empowered  the  trustees  to  make 
leases,  and  generally  to  act  in  the  management  of  the  > 
trust  estates,  as  if  they  were  their  own.  He  then 
directed,  that  after  the  decease  of  the  several  persons 
during  whose  lives  the  rents  and  profits  of  the  estates 
devised  and  to  be  purchased  were  directed  to  accu- 
mulate, an  equal  partition  should  be  made  by  the 
trustees  of  the  estates  ;  and  that  the  whole  thereof 
should  be  divided  into  three  lots  of  equal  value  :  and 
he  then  directed  the  manner  in  which  those  lots 
should  be  limited ;  which,  as  to  the  first  of  the  lots, 
is  expressed  in  the  following  words :  *'  I  do  hereby 
direct  that  the  premises  contained  in  one  of  such 
allotments,  shall  be  conveyed  to  the  use  of  the  eldest 
male  lineal  descendant  then  living  (and  who  shall  be 
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entitled  to  the  first  choice  of  such  allotments)  of  my 
said  son  Peter  Isaac  Thellusson  in  tail  male,  with  re- 
mainder to  the  second,  third,  fourth,  and  all  and 
every  other  male  lineal  descendant  or  descendants 
then  living,  who  shall  be  incapable  of  taking  as  heir 
in  tail  male  of  any  of  the  persons  to  whom  a  prior 
estate  is  hereby  directed  to  be  limited,  of  my  said  son 
Peter  Isaac  Thellusson,  successively  in  tail  male; 
with  remainders,  in  equal  moieties,  to  the  eldest  and 
every  other  male  lineal  descendant  or  descendants 
then  living  of  my  said  sons  George  Woodford  Thel- 
lusson and  Charles  Thellusson,  as  tenants  in  common 
in  tail  male,  in  the  same  manner  as  herein-before 
directed  with  respect  to  the  eldest  and  every  other 
male  lineal  descendant  or  descendants  of  my  said  son 
Peter  Isaac  Thellusson,  with  cross  remainders  be- 
tween or  among  such  male  lineal  descendants  as  afore- 
said of  my  said  sons  George  Woodford  Thellusson 
and  Charles  Thellusson,  in  tail  male ;  or  in  case  there 
shall  be  but  one  such  male  lineal  descendant,  then  to 
such  one  in  tail  male,  with  remainder  to  the  use  of 
them  the  said  Matthew  Woodford,  James  Stanley, 
and  Emperor  John  Alexander  Woodford,  their  heirs 
and  assigns  for  ever,  upon  the  trusts,  and  to  and  for  the 
intents  and  purposes  herein-after  mentioned,  express- 
ed, and  declared  of  and  concerning  the  same." 

He  then  directed  the  estates  included  in  one  other 
of  such  allotments  to  be  conveyed  to  the  use  of  the 
eldest  male  lineal  descendant  then  living  (and  who 
was  to  have  the  second  choice  of  such  allotments) 
of  his  son  George  Woodford  Thellusson  in  tail  male ; 
with  similar  remainders  to  the  second,  third,  fourth, 
and  every  other  male  lineal  descendant  or  descendants 
of  the  said  George  Woodford  Thellusson  successively 
in  tail  male;  and  with  similar  remainders,  in  equal 
moieties,  to  the  eldest  and  every  other  male  lineal 
descendant  or  descendants  then  living  of  the  said 
Peter  Isaac  Thellusson  and  Charles  Thellusson,  as  te- 
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nants  in  common  in  tail  male,  with  similar  cross 
remainders ;  and  with  the  ultimate  remainder  in  the 
same  manner,  to  the  use  of  the  trustees  in  fee-simple, 
upon  the  trusts  therein-after  mentioned. 

He  then  directed  the  estates  included  in  the  remain- 
ing lot  to  be  conveyed  to  the  use  of  the  eldest  male 
lineal  descendant  then  living  of  his  said  son  Charles 
Thellusson  in  tail  male,  with  similar  remainders  to  the 
second,  third,  fourth,  and  every  other  male  lineal  de- 
scendant or  descendants  then  living  of  his  said  son 
Charles  Thellusson,  successively  in  tail  male;  with 
remainders,  in  equal  moieties,  to  the  eldest  and  every 
other  male  lineal  descendant  or  descendants  then  liv- 
ing of  the  said  Peter  Isaac  Thellusson  and  George 
Woodford  Thellusson,  as  tenants  in  common  in  tail 
male,  with  similar  cross  remainders;  and  with  the 
ultimate  remainder  in  the  same  manner  to  the  use  of 
the  trustees  in  fee  simple,  upon  the  trusts  therein-after 
mentioned. 

And  he  directed  that  the  trustees,  their  heirs  or 
assigns,  should  stand  and  be  seised  of  the  estates  by 
him  devised  and  so  to  be  purchased  as  aforesaid,  upon  . 
failure  of  male  lineal  descendants  of  his  said  sons  Peter 
Isaac  Thellusson,  George  Woodford  Thellusson,  and 
Charles  Thellusson  as  aforesaid,  in  trust  to  sell  all  the 
said  estates,  and  to  pay  the  money  to  arise  from  the 
said  sales  unto  his  Majesty,  his  heirs  and  successors, 
kings  and  queens  of  England,  to  be  applied  to  the  use 
of  the  sinking  fund,  in  such  manner  as  should  be  di- 
rected by  act  of  parliament. 

The  testator  died  in  1797,  leaving  his  said  three 
sons ;  the  eldest  of  whom  had  then  three  sons  and  two 
daughters,  the  second  two  daughters,  and  the  third 
one  son ;  and  the  wife  of  the  eldest  son  was  then  with 
child,  and  was  soon  after  delivered  of  twin  sons. 

Some  time  after  the  decease  of  the  said  Peter  Thel- 
lusson, two  suits  were  instituted  in  Chancery,  respect- 
ing his  will ;  one  of  them  was  upon  a  bill,  filed  by  his 
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widow  and  children  against  the  acting  trustees  and 
executors  of  his  will,  and  against  the  two  sons  of  the 
said  Peter  Isaac  Thellusson  born  after  the  testator's 
decease,  and  also  against  his  Majesty's  Attorney  Ge- 
neral, praying  to  have  the  trusts  of  the  will  declared 
void,  and  the  real  estate  conveyed  to  the  said  Peter 
Isaac  Thellusson,  as  heir  at  law  of  the  testator,  and 
the  personal  estate  divided  among  the  plaintiffs,  ac- 
cording to  the  statutes  of  distribution.  The  other  of 
the  suits  was  instituted  upon  a  bill  filed  by  the  acting 
trustees  and  executors  of  the  will  of  the  said  Peter 
Thellusson,  against  all  the  other  persons,  who  were 
parties  to  the  first  suit,  praying  to  have  the  trusts  of 
the  will  established  and  carried  into  execution,  and 
the  necessary  directions  to  be  given  for  that  purpose. 
Both  the  original  cause,  and  the  cross  cause,  came  on 
before  Lord  Loughborough,  in  Lincoln's  Inn  Hall,  in 
December  1798,  assisted  by  the  Master  of  the  Rolls 
(Sir  R.  P.  Arden),  Mr.  Justice  Buller,  and  Mr.  Jus- 
tice Lawrence,  and  was  argued  at  great  length.*  And 
on  the  19th  of  February  following  he  pronounced  his 
decree  in  both  causes,  and  thereby  dismissed  the  bill 
in  the  original  cause,  so  far  as  it  prayed  that  the  limi- 
tations and  dispositions  contained  in  the  will  of  the 
said  Peter  Thellusson  of  and  concerning  his  real 
estates,  and  the  general  residue  of  the  personal  estate, 
and  the  rents,  issues,  and  profits  of  such  estates,  and 
concerning  the  estates  directed  to  be  purchased,  and 
the  rents  and  profits  thereof,  and  the  trusts  thereof 
might  be  declared  void;  and  declared  in  the  cross 
cause,  that  the  will  ought  to  be  established,  and  the 
trusts  of  it  performed  and  carried  into  execution ;  and 
declared  the  devises  and  limitations  of  the  estates  con- 
tained in  the  will  to  be  good  and  valid  in  the  law,  and 
gave  directions  accordingly. 

From  this  decree  the  three  sons  of  Mr.  Thellusson, 

*  Mr.  Hargrave's  argument  has  been  published  by  himself,  to  which 
the  reader  is  therefore  referred. 
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the  testator,  appealed  to  the  House  of  Lords  :  and  on 
their  behalf  it  was  contended  that  the  trust  attempted 
to  be  created  by  Mr.  Thellusson's  will,  being*  of  the 
class  of  executory  trusts  created  by  will,  must  depend 
for  its  validity  on  its  being  instituted  for  those  pur- 
poses, and  limited  within  those  boundaries,  which  the 
law  prescribes  for  trusts  of  that  description ;  but  it 
was  neither  instituted  for  those  purposes,  nor  limited 
within  those  boundaries. 

I.  It  was  not  instituted  for  the  purposes  which  the  * 

law  prescribes  for  those  trusts.  The  nature  of  it  was, 
to  create  an  equitable  estate  of  inheritance  commenc- 
ing at  a  future  time,  without  limiting  an  intermediate 
equitable  estate  commensurate  with  the  interval.  By 
the  old  law,  limitations  of  this  kind  were  illegal.  For 
the  purposes  of  enabling  parties  to  provide  for  those 
reasonable  occasions  of  families,  which  could  not  be 
provided  for,  except  by  allowing  future  estates  of  free- 
hold to  be  limited  without  a  limitation  of  such  a  pre- 
vious intermediate  estate,  they  were  first  admitted 
into  wills :  and  afterwards,  when  uses  were  introduced, 
the  uses  raised  by  them  were  admitted  among  those, 
which,  on  account  of  the  fairness  and  utility  of  their 
object,  courts  of  equity  thought  binding  on  the  con- 
sciences of  trustees,  and  the  performance  of  which 
they  would,  on  that  ground,  compel  by  a  subpoena. 
Thus,  the  circumstance  of  their  being  created  for  the 
meritorious  purpose  of  providing  for  the  reasonable 
occasions  of  families,  was  the  ground  on  which  the 
uses,  raised  by  these  limitations,  w6re  admitted  among 
those  which  courts  of  equity  would  execute ;  and,  of 
course,  when  they  were  not  created  for  a  purpose  of 
that  nature,  the  ground  for  the  interference  of  courts 
of  equity  did  not  arise.  In  the  present  case  there  was 
no  such  ground.  Mr.  Thellusson's  will  was  morally 
vicious,  as  it  was  a  contrivance  of  a  parent  to  exclude 
every  one  of  his  children  from  the  enjoyment,  even  of 
the  produce  of  his  property,  during  almost  a  century ; 
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and  it  was  politically  injurious,  as,  during  the  whole 
of  that  period,  it  made  an  immense  property  unpro- 
ductive, both  to  individuals  and  the  community  at 
large;  and  by  the  time  when  the  accumulation  shall 
end,  it  will  have  created  a  fund,  the  revenue  of  which 
would  be  greater  than  the  civil  list,  and  would  there- 
fore give  its  possessor  the  means  of  disturbing  the 
whole  economy  of  the  country.  The  probable  amount 
of  the  accumulated  fund,  in  the  events  which  had  hap- 
pened, was  stated  in  the  appellant's  bill,  and  admitted 
in  the  answer,  to  be  19,000,000/. ;  and,  in  case  any 
of  the  persons  answering  the  description  of  heir  male, 
when  the  period  of  suspense  ended,  should  be  a  mi- 
nor, and  his  minority  should  continue  10  years,  it 
would  increase  the  amount  of  that  third  to  the  sum  of 
10,802,373/. ;  so  that,  if  the  whole  property  should 
center  in  one  person,  and  that  person  should  have  a 
minority  of  10  years  after  the  end  of  the  period  of  sus- 
pense, (a  circumstance  by  no  means  improbable,  par- 
ticularly as  Mr.  George  Woodford  Thellusson  had 
been  long  married  and  had  no  son),  the  whole  accu- 
mulated fund  would  amount  to  32,407,120/. 

11.  The  trust  was  not  confined  within  that  boundary 
which  the  law  prescribes  for  trusts  of  this  description, 
even  though  it  should  be  admitted  that  all  the  lives, 
during  which  the  accumulation  was  to  be  carried  on, 
were  in  existence  at  the  time  of  Mr.  Thellusson's  de- 
cease, as  one  circumstance,  which  materially  aifected 
the  period  of  suspense,  and  which  entered  into  every 
case  in  which  the  suspense  of  property  had  been  held 
legal,  did  not  enter  into  the  present  case. 

In  examining  the  cases  decided  on  limitations  of 
this  kind,  it  would  appear,  that  in  every  one  of  them, 
all  the  lives  during  which  the  suspense  was  directed 
to  be  carried  on,  were  evidently  the  lives  of  persons 
immediately  connected  with,  or  immediatly  leading 
to,  the  person  with  whom,  under  the  trust  first  limited 
to  take  effect  at  the  end  of  the  suspeuse,  the  property 
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was  to  vest.     Thus  (to  instance  two  cases  in  which 
the  accumulation  was  supposed  to  have  been  furthest 
carried  on),  in  that  on  Lady  Dennison's  will,  Miss  in  the  Regis- 
Midgley,  during  whose  life  the  property  might  be  in  J,n'defth?Titie 
suspense,  was  the  mother  of  the  second  son  to  whom  °J """*""/• 

J-  rlarrison,  lilst 

the  property  was  devised.  And  in  Long  v.  Blackall,  -^"^y  i^se. 
the  testator's  posthumous  son  was  immediate  ancestor 
to  the  heir,  in  whom  the  property  was  directed  to 
vest;  but,  in  the  present  case,  not  one  of  the  first 
lives  had  an  immediate  connexion  with,  or  immediately 
led  to,  the  person  benefited.  In  the  sense  here  spoken 
of,  the  life  of  any  stranger  was  equally  connected  with 
and  would  equally  lead  to  ' '  the  respective  male  de- 
scendant of  the  testator's  son,"  as  the  lives  assigned 
by  him  for  the  period  of  suspense.  A  material  dif- 
ference, therefore,  in  a  point  considerably  influencing 
the  purpose  and  boundary  of  the  suspense,  existed 
between  the  present  and  all  the  decided  cases. 

III.  The  use  made  by  Mr.  Thellusson  of  the  rule 
allowing  a  suspense  of  property  to  be  carried  on  for 
any  number  of  lives  in  being,  was  a  fraud  on  the  rule. 
It  was  a  maxim  of  law,  which  admitted  of  no  excep- 
tion, that  nothing  should  be  effected  by  indirect  means 
which  could  not  be  done  in  a  direct  manner.  Now  a 
possible  suspense  of  property  for  25  years  was  held  to 
be  void  in  Sir  John  Lade's  case;  and,  in  the  late  case  Ladev, 
of  Proctor  V.  the  Bishop  of  Bath  and  Wells,  the  Court  "mSg. 
of  Common  Pleas  unanimously  decided  aoainst  the  ^^^urr.  i4i6. 

''  '-'  rroctor  v. 

legality  of  a  possible  suspense  of  property  for  24  years.  Ep-  i^ath  and 
Where  property  was  suspended  through  the  medium  2H.B'iack.358. 
of  lives,  if  the  lives  were  those  of  persons  connected 
with  the  ultimate  owner,  the  persons  whose  lives 
formed  the  period  of  suspense,  would  generally  be  the 
parents  of  the  party  ultimately  benefited,  and  would 
not  therefore  be  more  than  one  or  two  lives  at  the 
utmost.  Now  the  probable  duration  of  one  or  two 
such  lives  falls  short  of  21  years ;  but,  if  an  unlimited 
number  of  lives  were  taken,  they  would  reach  a  cen- 
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tiiry.     It  was  observable,  that  the  probable  duration 
of  the  lives  assumed  by  Mr.  Thellusson  reached  70 
years.     Thus,  therefore,  if  the  rule  were  taken  to  ex- 
tend to  any  number  of  lives,  it  would  follow,  that 
though,  where  a  number  of  years  directly  constituted 
the  term  of  suspense,  property  could  not  be  prevented 
from  vesting  absolutely  during  25  years,  according  to 
the  determination  in  Sir  John  Lade's  case,  or  during 
24  years,  according  to  the  case  of  Proctor  v.  the  Bi- 
shop of  Bath  and  Wells ;  yet,  by  assigning  for  the 
period  of  suspense  a  number  of  lives,  whose  average 
duration  would  be  equal  to  a  given  number  of  years, 
and  thus  indirectly  making  years,  not  lives,  to  consti- 
tute the  period  of  suspense,  property  might  be  sus- 
pended for  a  whole  century ;  and  the  present  would 
be  cited,  on  future  occasions,  as  a  case  in  point  for 
extending  the  period  of  suspense  to  70  years.     Thus 
Mr.  Thellusson's  will  was  a  fraud  on  the  rule.    When, 
Duke  of  Nor-    in  the  Dukc  of  Norfolk's  case.  Lord  Nottingham  pro- 
3°cha.  ca.  1.     nouuccd  for  the  legality  of  an  executory  limitation, 
2Free!^72."'    whicli  kept  the  absolute  ownership  of  a  term  for  years 
^"d^Ld  Not      ^^  suspense  for  one  whole  life,  and  thereby  extended 
tingham's         tlic  pcriod  allowcd  for  the  suspense  of  a  term  beyond 

MSS.  Rep.  in  ,      ,    ,       i    i  i      i     ..        •      •         i  t  /> 

Mr.  Hargrave's  what  had  becu  scttlcd  lor  it  ni  the  precednig  case  ot 
c°ro.Tac"'4o{).  Child  V.  Baylcy,  the  possibility  of  the  abuse  of  that 
rahnVs^saJ^"  ^^tension  of  executory  limitation  was  strongly  pressed 
upon  him :  and  he  answered  it  in  these  remarkable 
words :  "  It  has  been  urged  at  the  bar.  Where  will 
you  stop,  if  you  do  not  stop  at  Child  v.  Bayley's  case  ? 
I  answer,  I  will  stop  every  where,  where  any  incon- 
venience appears;  nowhere  before.  It  is  not  yet  re- 
solved what  are  the  utmost  bounds  of  limiting  a  con- 
tingent fee  upon  a  fee ;  and  it  is  not  necessary  to  declare 
what  are  the  utmost  bounds  to  a  springing  trust  of 
a  term  :  whenever  the  bounds  of  reason  or  convenience 
are  exceeded,  the  law  will  be  quickly  known."  The 
use  made  by  Mr.  Thellusson  of  the  will  is,  both  in  a 
private  and  public  view,  unreasonable  and  inconve- 
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nient;  and  it  is  still  more  objectionable,  as,  by  car- 
rying  on  indirectly   an   accumulation   for  70  years, 
which  directly  could  not  be  carried  on  for  one-third 
of  such  a  number  of  years,  it  was  a  fraud  upon  the 
rule  itself.     Thus,  therefore,  the  time  pointed  at  by 
Lord  Nottingham  was  come;  and  it  was  necessary 
that  it  should  be  known,  that  the  rule  \vas  to  be  un- 
derstood with  this  limitation,  that  whenever,  from  the 
number  and  quality  of  the  lives  chosen,  it  is  evident 
that  accumulation,  and  not  a  family  purpose,  was  the 
object  of  the  trust,  the  bounds  of  the  reason  and  con-  ' 
venience  of  the  rule  were  exceeded,  and  a  fraud  has 
been  practised  on  the  rule.     It  was  objected  to  this 
conclusion,  that  any  inquiry  into  the  reasonableness, 
convenience,  or  fairness  of  the  use  made  of  the  rule, 
must  lead  to  uncertainty,  and  to  an  exercise  of  dis- 
cretion which  the  Bench  has  always  disclaimed :  but 
this  did  not  always  follow.     As  much  uncertainty, 
and  as  great  an  exercise  of  discretion,  attends  all  de- 
cisions upon  unconscionable  contracts,  as  will  attend 
decisions  on  the  reasonableness,  convenience,  and  fair- 
ness of  the  use  made  of  the  rule  in  question.     A  con- 
tract might  be  objectionable  for  its  unreasonableness 
and  unfairness,  without  being  objectionable  on  the 
ground  of  either  to  such  a  degree  as  will  induce  a 
court  of  equity  to  rescind  it ;  but  still  there  is  a  degree 
in  which  equity  will  interfere.     "  To  set  aside  a  con- 
veyance, there  must,"  as  Lord  Thurlow  said  in  the 
case  of  Gwynne  v.  Heaton,  ''be  an  inequality  so  iBro. cha. 
strong  and  so  complete,  that  it  must  be  impossible  to     ^^'  ^* 
state  it  to  a  man  of  common  sense,  without  producing 
an  exclamation  of  the  inequality  of  it."    So,  in  re- 
spect to  the  rule  in  question,  it  may  be  much  abused,    ' 
without  a  court's  being  justified  in  taking  notice  of 
the  abuse :  but  when  the  abuse  is  so  strong,  gross, 
and  complete,  that  every  man  of  common  sense,  to 
whom  it  was  stated,  must  exclaim  against  it,  the  case 
supposed  by  Lord  Nottingham  was  come,  and  equity 
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would  interfere  to  set  it  aside.  That  the  rule  had  been 
strongly,  grossly,  and  completely  abused  in  the  pre- 
sent case,  appeared  not  to  be  doubted. 

IV.  The  trust  was  not  limited  within  those  boun- 
daries which  the  law  requires  for  trusts  of  this  descrip- 
tion, because  the  will  attempts  to  protract  the  accu- 
mulation during  the  lives  of  persons  unborn  at  the 
time  of  the  testator's  decease;  the  testator  having 
selected  for  that  purpose  the  lives  of  such  persons  as 
might  not  be  born  "  till  within  due  time  after  his 
decease;"  and  the  persons  thus  described  could  not 
be  considered  as  persons  actually  born  in  his  life- 
time. 

It  was  true  that  for  some  purposes,  as  at  the  com- 
mon law,  to  take  by  descent,  and  by  the  10  and  11 
W.  III.  c.  16.  to  take  by  way  of  remainder,  a  child, 
who  is  ifi  ventre  sa  mere,  when  the  estate  designed  for 
him  would  devolve  upon  him  if  he  were  born,  becomes 
entitled  to  it  after  he  is  born,  and  may  then  enter  upon 
it,  and  devest  it  from  the  first  taker.  But  his  title  to 
enter  upon  the  estate,  after  his  birth,  was  not  a  con- 
sequence of  his  supposed  existence  during  the  time  he 
was  in  ventre  sa  mere;  but  because,  in  the  case  of  his 
taking  by  descent,  the  law,  at  the  instant  of  his  birth, 
invests  him,  though  a  posthumous  child,  with  the  cha- 
racter of  heir,  and,  consequently,  with  all  the  rights  of 
heirship ;  and  because,  when  he  claims  by  way  of  re- 
mainder, it  is  expressly  provided  by  the  10  &  11 
W.  III.  c.  16.  that  the  remainder  shall  vest  in  him 
upon  his  birth.  If  the  law  considered  him  to  exist 
before  his  birth,  the  freehold,  during  the  time  of  his 
being  in  ventre  sa  mere,  would  be  vested  in  him  in  the 
eye  of  the  law,  and  for  the  purposes  of  law ;  but  that 
clearly  was  not  the  case.  For  while  he  was  in  ventre 
sa  mere,  the  law  vested  the  freehold  in  the  intermediate 
taker  as  heir,  with  every  right  and  burthen  of  heir- 
ship ;  so  that,  after  the  birth  of  the  nearer  heir,  he 
even  retained  the  profits  of  the  estates  against  him. 
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That  class,  therefore,  of  lives^  which  was  now  the  sub- 
ject of  observation,  neither  had  nor  could  have  an  ex- 
istence, either  in  fact  or  law,  in  the  time  of  Mr.  Thel- 
lusson.  It  followed  that,  by  the  admission  of  them 
into  the  term  of  suspense,  the  ground  prescribed  by 
law  for  the  suspense  of  real  property  had  been  ex- 
ceeded. No  cases,  the  subject  of  which  was  real  pro- 
perty,  could  be  mentioned,  in  which  a  child  in  ventre 
sa  mere  had  been  held  to  be  in  existence  for  any  pur- 
pose, except  to  limit  the  estate  of  the  first  devisee,  or 
for  the  child  himself,  being  the  substituted  devisee. 
In  Bennett  v.  Honeywood,  Lord  Bathurst  declared,  Amb.  708. 712. 
that  the  Court  had  never  construed  a  child  in  ventre  sa 
mere  to  be  actually  born,  at  the  time  of  the  death  of  the 
testator,  except  in  a  case  of  devise  to  the  children. 
Cases  upon  trusts  of  personal  estates  were  not  appli- 
cable to  cases  of  the  present  description,  arising  on 
devises  of  real  estates  :  for  though  rules  of  law,  which 
require  that  an  estate  of  freehold  should  be  actually 
vested  in  some  person,  and  therefore  deny  a  legal  ex- 
istence to  a  child  in  ventre  sa  mere,  ev.en  for  his  own 
benefit,  were  in  nowise  applicable  to  trusts  of  per- 
sonal estate.  The  case  of  Long  v.  Blackall  was  the 
only  case  where  the  lawfulness  of  making  a  child  in 
ventre  sa  mere,  a  life,  for  the  purpose  of  suspense, 
seemed  to  have  been  admitted  :  but  that  was  a  case  of 
personal  estate.  Now,  as  there  was  no  law  which  de- 
nied a  legal  existence  to  a  child  in  ventre  sa  jnere, 
where  personal  estate  was  concerned,  there  seemed 
(especially  where,  as  in  Long  v.  Blackall,  it  gave  eftect 
to  a  provision  made  by  a  parent  for  a  child,)  that  there 
was  strong  ground  to  contend  that  a  child  in  ventre  sa 
mere  should,  in  the  eye  of  the  law,  be  supposed  to 
exist  for  his  own  benefit,  and  that  there  should  be  a 
strong  disposition  in  the  courts  to  favour  such  an  argu- 
ment ;  but,  in  the  present  case,  from  the  mere  impossi- 
bility of  supposing  the  freehold  to  be  in  the  child  while 
in  ventre  sa  mere,  the  argument  was  wholly  inadmissible. 
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Admittincr,  however,  that  the  lives  in  question  were, 
for  some  purposes  of  law,  in  existence  in  the  lifetime 
of  Mr.  Thellusson,  they  certainly  were  not  in  existence 
for  the  use  he  made  of  them.  In  the  cases  where  the 
nine  months  have  been  mentioned,  as  a  period  allowed 
for  protracting  the  suspense  of  property,  it  was  gene- 
rally added  that  the  nine  months  were  allowed,  for 
the  sake  of  the  child  intended  to  be  benefited  by  the 
protraction ;  but  a  single  instance  could  not  be  pro- 
duced where  the  nine  months  have  been  added  for 
any  other  purpose ;  and  perhaps  an  instance  could  not 
be  brought  where  the  courts  have  had  occasion  to 
mention  the  nine  months,  without  adding  at  the  same 
time  that  they  were  allowed  merely  for  the  benefit  of 
the  posthumous  child.  Then,  how  does  the  argument 
stand  ?  A  posthumous  child  is,  in  fact,  unborn  at  the 
testator's  decease ;  the  law  allows  that,  when  after  his 
birth  he  answers  the  character  of  heir  taking  by  de- 
scent, and  also  that  in  some  cases  especially  provided 
for  by  act  of  parliament,  his  being  i/i  ventre  sa  mere 
shall  not  deprive  him  of  an  estate,  to  which,  if  actually 
born  at  the  time  of  its  devolution,  he  would  have  been 
entitled.  To  argue  from  this,  that  for  all  purposes, 
and  particularly  for  the  })urposes  which,  as  in  the 
present  case,  operate  to  their  prejudice,  posthumous 
children  should,  in  the  supposition  of  law,  be  thought 
in  existence,  was  unjustifiable. 

v.  In  other  respects,  the  suspense  evidently  ex- 
tended beyond  the  lives  of  persons  in  being  at  the 
testator's  decease. 

The  classes  of  lives  are  described  by  the  testator  in 
the  following  words  ; — 

(i.)  "  During  the  natural  lives  of  my  sons  Peter 
Isaac  Thellusson,  George  Woodford  Thellusson,  and 
Charles  Thellusson." 

(ii.)  "  And  of  my  grandson  John  Thellusson,  son 
Qfj^iy.sfifid  sgn  P,eter  Isaac  Thellusson. 
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(in.)  **  And  of  such  other  sons  as  my  said  son 
Peter  Isaac  Thellusson  now  has  or  may  have." 

(iv.)  *'  And  of  such  issue  as  my  grandson  John 
Thellusson,  son  of  my  said  son  Peter  Isaac  Thel- 
lusson may  have." 

(v.)  "  And  of  such  issue  as  any  other  sons  of  my 
said  son  Peter  Isaac  Thellusson  may  have." 

(vi.)  **  And  of  such  sons  as  my  said  sons  George 
"Woodford  Thellusson  and  Charles  Thellusson  may 
have." 

(vii.)  *'  And  of  such  issue  as  such  sons  may  have, 
as  shall  be  living  at  the  time  of  my  decease,  or  born  in 
due  time  afterwards." 

The  question  was,  whether  all  the  lives  mentioned 
in  this  part  of  the  will  must  necessarily  have  been  in 
existence  in  the  lifetime  of  the  testator,  or  whether 
some  of  them  might  come  into  existence  after  his 
decease  ?  On  the  last  supposition,  the  devise  was 
evidently  too  remote.  Now,  unless  the  words  in  the 
third,  fourth,  fifth,  sixth,  and  seventh  members  of  the 
sentence,  were  restrained  by  the  qualifying  words, 
**  as  shall  be  living  at  the  time  of  my  decease,  or  born 
within  due  time  afterwards,"  which  were  introduced 
at  the  end  of  the  last  member  of  the  sentence,  they 
manifestly  extended  to  persons  who  might  be  born 
after  Mr.  Thellusson's  decease.  But  the  qualifying 
words  could  not,  upon  any  principle,  either  of  gram- 
matical or  legal  construction,  apply  to  them.  In 
common  sense,  by  every  rule  of  grammar,  and  accord- 
ing to  every  principle  and  precedent  of  legal  con- 
struction, words  of  relation  are  always  exclusively 
referred  to  the  next  immediate  antecedent;  unless 
such  exclusive  reference  embarrasses  the  sentence. 
But,  in  the  present  case,  the  sentence  will  not  only  not 
be  embarrassed,  bv  confinino-  the  reference  in  the  last 
member  of  the  sentence  to  the  next  immediate  ante- 
cedent in  that  sentence,  but  the  sentence  will  be  em- 
barrassed in  an  extreme  degree,  by  extending  the 
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reference  to  any  prior  member  of  it.  It  will  not  be 
embarrassed  by  confining  the  reference  to  the  last 
antecedent  in  the  last  member  of  the  sentence,  for 
every  member  of  the  sentence  will  then  be  complete 
in  itself;  every  member  will  have  its  word  of  relation, 
and  an  antecedent  word,  to  which  it  explicitly  refers : 
but  it  will  be  embarrassed  in  an  extreme  degree,  by 
extending  the  reference  to  the  prior  members  of  the 
sentence.  The  restrictive  words  could  not  be  applied 
to  the  first  or  second  members  of  the  sentence,  with- 
out making  them  absolute  nonsense :  this  alone  leads 
to  the  conclusion,  that  they  were  not  to  be  referred  to 
the  other  members  of  the  sentence,  especially,  as 
without  them,  and  standing  by  itself,  each  of  those 
members  is  perfect.  If  the  restrictive  words  were 
referred  to  the  third  and  fourth  members  of  the  sen- 
tence, one  half  of  them  must  be  omitted,  or  the  re- 
ference would  make  them  perfect  nonsense :  for  the 
words,  "  born  in  due  time  afterwards,"  could  never 
be  referred  to  the  words,  "  now  has  ;"  as  it  is  impos- 
sible that  a  testator,  speaking  of  sons  living  when  his 
will  is  made,  can  describe  them  as  sons  who  may  be 
born  in  due  time  after  his  decease.  The  fifth  member 
of  the  sentence  was  complete  without  the  restrictive 
words;  they  did  not  however  make  nonsense  of  it, 
but  then  they  left  it  altogether  open  to  the  force  of 
the  objection,  as,  by  every  rule  of  construction,  the 
restrictive  words,  if  they  were  applied  to  that  member 
of  the  sentence,  must  be  referred  to  the  *'  sons"  men- 
tioned in  it,  and  not  to  "  the  issue  of  the  sons."  It 
was  impossible  to  suppose  that  a  testator,  of  the  age 
of  sixty-four  at  the  time  he  made  his  will,  should  have 
had  it  in  his  contemplation  to  provide  for  the  event  of 
there  being  in  existence,  at  the  time  of  his  decease,  a 
son  of  an  unborn  grandson  of  his  body ;  yet  to  that 
supposition  the  reference  of  the  restrictive  words  to 
the  word  "  issue,"  in  the  5th  member  of  the  sentence, 
necessarily  led.     Now,  if  they  were  referred  to  the 
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word  "  sons,"  the  word  "  issue"  was  left  unqualified ; 
and  then,  among  the  lives,  during  which  the  period 
of  suspense  was  to  be  carried  on,  all  the  issue  of  the 
sons  must  be  reckoned,  whenever  such  issue  should 
be  born.  It  was  apprehended,  that  this  was  the  only 
admissible  construction ;  and  that  the  legal  boundary 
of  suspense  was  therefore  exceeded. 

VI.  Finally,  the  testator  exceeded  the  bounds  pre- 
scribed by  law  for  the  suspense  of  property,  in  the 
clause  by  which  he  directed  the  property  to  be  vested 
in  the  funds  till  purchasers  could  be  found.  The 
proper  and  only  legal  mode  of  declaring  the  trusts  of 
these  investments,  for  the  purpose  probably  in  the 
contemplation  of  the  testator  was,  directing  the  divi- 
dends, and  the  annual  produce  of  them,  to  be  applied 
to  the  persons,  and  in  the  manner  in  which,  if  lands 
were  actually  purchased  and  settled,  conformably  to 
the  trust,  the  rents  of  them  would  be  applicable. 
This  the  testator  did  not  do ;  but,  on  the  contrary, 
directed  the  accumulation  to  be  carried  on  till  the 
purchases  were  actually  made  :  so  that  the  beneficial 
ownership  of  the  property  would  be  suspended,  not 
only  till  all  the  lives,  during  which  it  was  directed 
to  accumulate,  should  expire,  but  during  such  fur- 
ther period  as  might  elapse  between  the  decease  of 
the  last  surviving  life  and  the  completion  of  the  last 
purchase. 

On  the  other  side  it  was  contended,  on  behalf  of 
his  Majesty  and  the  public,  that  the  decree  should  be 
affirmed,  for  the  following  reasons : — ■ 

I.  That  the  only  question  was,  whether  the  tes- 
tator had  transgressed  any  of  those  rules  of  law  or 
equity  which  were  sanctioned  and  established  by 
decisions  of  courts  of  justice  at  the  time  when  he 
made  his  will  ?  That  an  executory  devise  was  good 
which  was  to  take  effect  in  possession,  after  the  deter- 
mination of  any  number  of  lives  of  persons  actually 
born,  and  after  the  death  of  a  child  in  ventre  sa  mere 
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(allowing-  for  the  period  of  gestation  of  such  child), 
was  a  rule  which  could  not  now  be  shaken,  without 
shaking  the  foundation  of  the  law.  In  the  present 
case,  on  the  determination  of  only  nine  lives,  there 
would  be  a  vested  estate  in  possession;  and  the 
vesting  therefore  of  the  property  in  question  was  not 
postponed  for  a  longer  period  than  the  law  allowed. 
That  there  was  nothing  in  this  case  which,  in  tech- 
nical language,  tended  to  a  perpetuity.  An  estate 
might  be  limited  to  one  for  life,  remainder  to  anothei 
for  life,  remainder  to  a  third,  and  so  on  to  twenty  per- 

w'^ndham        ^^"*  ^^^  ^^^"^ '  ^^J*  ^  Settlement  had,  by  the  directions 
Sid.  Rep.         of  a  court  of  equity,  been  made,  limitino:  an  estate  to 

450. 3  Cha.  . 

Ca.*29.    *       fifty  persons  in  being,  for  their  successive  lives,  and 

no  inconvenience  had   ever  been  apprehended  from 

HumWon V.   g^^jj  limitations.     The  rule  had  been  laid  down  in 

Humberston, 

1  P.  Wm.332.  plain  and  intellio-ible  terms,  with  reference  to  the  very 

Seattergoodv.      *.  ^  n  t-  -ti 

Edge, Saik. 229.  circumstaucc  of  the  number  of  lives;  that  it  did  not 
Ci.3('  *'  signify  how  great  the  number  of  lives  was,  for  it  was 
but  for  the  life  of  the  survivor,  and  therefore  for  the 
life  of  but  one  person.  A  man  might  appoint  100  or 
1000  trustees,  and  that  the  survivor  should  appoint  a 
life  estate,  that  would  be  within  the  line  of  a  perpe- 
tuity. The  Judges  had  never  been  aware  of  the  differ- 
...K  ence  between  one  life  and  twenty  lives.  Every  exe- 
cptory  devise  was  good  that  did  not  tend  to  make  an 
estate  unalienable  beyond  the  period  allowed  by  law 
as  to  legal  estates,  which  could  not  be  rendered  un- 
alienable beyond  the  time  at  which  the  remainder- 
man, who  was  not  in  existence  at  the  time  of  the  limi- 
tation,.of  the  estate,  would  arrive  at  the  age  of  twenty- 
one.  The  Court  had  no  criterion  to  judge  of  the  in- 
convenience arising  from  restraining  the  alienation  of 
property  by  executory  devise,  except  by  analogy  to 
tl^e,  restraint  which  the  common  law  allowed  to  be  put 
Oil  the  alienation  of  real  property. 

II.  That  the  notion,  that  an  executory  devise  was 
good  or  bad  according  to  the  number  of  lives  after 
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which  it  was  to  take  effect,  never  occurred  to  any 
judge  or  lawyer  until  the  present  case ;  nor  could 
such  a  notion  be  supported,  unless  it  should  be  de- 
termined that  a  Judge  was  to  decide  upon  the  parti- 
cular circumstances  of  each  particular  case,  and  that 
he  was  not  to  look  for  a  general  rule,  but  for  parti- 
cular instances  in  which  the  general  rule  had  been 
acted  upon.  That  in  the  Duke  of  Norfolk's  case. 
Lord  Nottingham,  so  far  from  deciding  upon  the 
principle,  that  executory  devises  must  depend  upon 
the  rule  of  convenience  or  inconvenience,  had  posi- 
tively declared,  that  he  intended  to  confine  executory 


L.ny 


devises  and  trusts  within  the  limits  of  estates  tail,  and         ;J'?  ..^ 
without  any  exception,  he  gave  the  same  limitation  to  -  * 

executory  devises,  and  trusted  that  the  extent  of  the 
property,  the  cruelty  or  kindness  of  the  disposition,      ""'^''^'^'^ 
could  not  be  permitted  to  operate  upon  the  decision  '} : 

of  a  court  of  justice.  The  intention  of  this  case  was  .Ms^,9^^' 
clear  and  certain ;  it  was  consistent  with  the  rules  of 
law  that  intention  could  not  be  controlled  by  ideas  of 
its  fitness  or  unfitness,  of  its  policy  or  impolicy;  the 
intention  of  the  testator  was  consistent  with  the  set- 
tled rules  of  law  at  the  time  when  his  will  was  made; 
and  therefore  the  will  must  be  established. 

III.  That  the  objection,  that  the  doctrine  of  exe-  Hopkins  v. 
cutory  devises  was  not  applicable  to  a  trust  of  accu-  Ta*ib.  Rep.  44. 
mulation,  was  totally  unfounded ;  the  intention  of  a 
court  of  equity  had    been  frequently  directed  to  a 
trust  of  accumulation.     There  were  many  cases   in 
which  accumulation  had  been  directed  by  the  Court, 
because  the  testator  had  directed  it  expressly ;  others 
in  which  it  had  been  directed  because  the  will  con-  Gibson  v. 
tained  indications  of  such  an  intention;  and  others  in  ivei.%85. 
which  the  intention  of  the  Court  had  been  so  parti- 
cularly called  to  the   legality  of  the   accumulation 
directed,  as  to  fix  the  period,  beyond  which  such  ac-' 
cumulation  was  not  to  extend  ;  the  objection  had  never 
been  before  made,  even  in  argument,  except  in  the 
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Harrison  v.  cass  of  Lady  Dennison's  will,  when  it  was  raised  in 
2ist7uiy  1786.  argument,  but  without  success.  That  it  had  always 
been  considered  as  in  the  power  of  a  testator  to  direct 
an  accumulation  of  the  rents  and  profits  of  his  estates 
for  the  same  period  of  time,  during  which  the  law 
allows  a  testator  to  render  his  estate  unalienable.  If 
that  was  not  the  period  during  which  the  trust  of  ac- 
cumulation was  to  continue,  what  other  period  was  to 
be  substituted  ?  Might  the  accumulation  be  per- 
mitted for  one  life,  or  for  three  lives,  or  for  twenty  ? 
Different  Judges  might  entertain  very  different  opi- 
nions upon  the  subject ;  one  good  life  might  be  more 
than  equal  to  fifty  bad  lives.  The  rule  therefore  which 
could  be  neither  extended  nor  contracted,  was  laid 
down  by  the  law ;  and  was,  that  accumulation  might 
go  on  during  that  period  of  time,  during  which  the 
law  permitted  the  estate  to  remain  unalienable  :  the 
law  did  not  regard  the  quantity  of  property  accumu- 
lated, but  anxiously  provided  that,  when  accumulated, 
it  should  not  remain  unalienable  beyond  a  period 
clearly  marked  out  and  ascertained. 

IV.  With  respect  to  the  objection,  that  a  child  in 
venti^e  sa  mere  was  not  a  life  in  being  for  the  purpose 
of  suspending  the  absolute  vesting  of  an  estate,  it  was 
clear  that  such  children  were  considered  by  the  law 
as  in  being  for  a  variety  of  purposes.  They  were 
considered  as  in  being  at  the  death  of  an  intestate, 
in  order  to  be  entitled  to  take  under  the  statute  for 
distribution  of  an  intestate's  estates;  they  were  ca- 
pable of  taking  by  descent  estates  in  fee-simple  or  in 
fee- tail.  It  was  admitted,  that  they  were  to  be  con- 
sidered as  in  being  for  all  purposes  and  in  all  cases 
for  their  own  benefit ;  but  it  was  said,  that  they  were 
not  considered  as  in  being  for  such  a  purpose  as  the 
present ;  the  whole  foundation  for  the  argument,  that 
such  children  were  to  be  considered  as  in  being  for 
their  own  benefit  only,  rested  upon  some  words  which 
some  reporters  of  decisions  have  ascribed  to  judges 
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when  delivering  their  opinions  upon  claims  made  by 
such  children  ;  but  these  words,  if  they  were  used  in 
those  cases,  by  no  means  negative  the  proposition, 
that  such  children  were  in  being  for  all  purposes; 
there  was  no  reason  for  confining  the  rule  ;  they  were 
entitled  to  all  the  privileges  of  other  persons,  and  it 
was  reasonable  they  should  be  the  means  of  conferring 
privileges  upon  other  persons  :  but  the  law  considered 
such  children  as  in  being,  in  cases  in  which  they  might 
be  prejudiced ;  they  might  be  vouched  in  a  recovery, 
though  such  voucher  was  for  the  purpose  of  making 
them  answerable  over  in  value ;  they  might  be  execu- 
tors. Such  a  child  had  been  considered  in  being  for 
such  a  purpose  as  the  present,  in  Long  v.  Blackall, 
which  was  a  complete  decision  on  the  very  point. 
Supposing  that  the  case  of  Long  v.  Blackall  had  not 
settled  the  point,  the  words  in  the  testator's  will, 
"  born  in  due  time  afterwards,"  afforded  a  principle 
of  construction  sufficient  to  maintain  the  point.  Those 
words  must  mean,  in  construction  of  law,  as  describ- 
ing that  period  during  which  persons  might  come  in 
esse,  for  whose  lives,  according  to  the  law,  the  accu- 
mulation might  go  forward. 

V.  With  respect  to  the  objection,  that  the  words 
of  restriction  in  the  will,  "  as  shall  be  living  at  the 
time  of  my  decease,  or  born  in  due  time  afterwards," 
were,  according  to  just  construction,  to  be  confined 
to  the  last  class  of  persons,  during  whose  lives  the 
accumulation  was  to  be ;  and  could  not,  according 
to  the  rules  of  construction,  be  carried  back  to  any 
of  the  preceding  classes.  It  was  submitted,  that  the 
clause  of  restriction  could  not  be  disconnected  from 
all  the  descriptions  of  persons  whose  lives  were  spe- 
cified. It  was  one  sentence,  and  the  qualification 
was  applicable,  and  must  be  applied  to  the  whole: 
strict  grammatical  construction  was  not  the  rule 
which  governed  in  wills,  if  the  intention  of  the  tes- 
tator required  a  different  construction :  aud  this  sort 
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of  construction  applied  to  all  cases,  whether  the  tes- 
tamentary disposition  were  contrary  to,  or  consistent 
with,  what  might  be  considered  as  worthy  of  favour, 
that  the  intention  of  the  testator,  if  it  were  not  in- 
consistent with  the  rules  of  law,  was  alone  to  be  at- 
tended to.  That  it  was  impossible  to  read  the  clause 
in  question,  with  a  view  to  discover  the  real  meaning 
of  the  testator,  without  being  convinced  that  the 
testator  meant  to  apply  the  restrictive  words  to  all 
the  members  of  the  clause,  that  should  require  such 
restriction;  the  adding  of  the  restriction  after  the 
enumeration  of  the  last  class  of  persons,  was  not,  be- 
cause it  was  intended  to  apply  to  that  only,  but  in 
order  to  avoid  the  frequent  repetition  of  it. 

VI.  As  to  the  objection,  that  the  testator  had  ex- 
ceeded the  bounds  prescribed  by  law  for  the  suspense 
of  property,  in  the  clause  by  which  he  directed  the. 
property  to  be  invested  in  the  funds,  until  such  pur- 
chases could  be  found,  if  such  objection  was  now  to 
be  repeated,  the  answer  was,  that  such  was  the  case 
in  every  will,  where  there  was  a  direction  to  lay  out 
the  accumulating  fund  of  principal  and  interest  in 
lands.  It  was  always  in  this  way  that,  until  the  pur- 
chase could  be  made,  the  money  was  to  be  accumu 
lated,  where  an  accumulating  fund  was  to  be  made  the 
ground  of  purchase,  the  interest  and  dividends,  until 
the  purchase  was  made,  were  never  directed  to  be 
paid  to  the  person  who  would  be  entitled  to  the  rents 
and  profits  of  the  lands  to  be  purchased. 

The  following  questions  were  put  to  the  Judges : — 
T.  A  testator,  by  his  will,  being  seised  in  fee  of 
the  real  estate  therein  mentioned,  made  the  following 
devise: — "  I  give  and  devise  all  my  manors,  mes- 
suages, tenements,  and  hereditaments,  at  Brodsworth, 
in  the  county  of  York,  after  the  death  of  my  sons 
Peter  Isaac  Thellusson,  George  Woodford  Thellusson, 
and  Charles  Thellusson,  and  of  my  grandson  John 
Thellusson,  son  of  my  said  son  Peter  Isaac  Thellusson, 
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and  of  such  other  sons  as  my  saicl*  son  Peter  Isaac 
Thelliisson  now  has  or  may  have,  and  of  such  issue  as 
my  said  grandson  John  Thelhisson  may  have,  and  of 
such  issue  as  any  other  sons  of  my  said  son  Peter 
Isaac  Thellusson  may  have,  and  of  such  sons  as  my 
said  sons  George  Woodford  Thellusson  and  Charles 
Thellusson  may  have,  as  shall  be  living  at  the  time  of 
my  decease,  or  born  in  due  time  afterwards ;  and 
after  the  deaths  of  the  survivors  and  survivor  of  the 
several  persons  aforesaid,  to  such  person  as,  at  the 
time  of  the  death  of  the  survivor  of  the  said  several 
persons,  shall  then  be  the  eldest  male  lineal  descend- 
ant of  my  son  Peter  Isaac  Thellusson,  and  his  heirs 
for  ever."  At  the  time  of  the  testator's  death,  there 
were  seven  persons  actually  born,  answering  the  de- 
scription mentioned  in  the  testator's  will :  and  there 
were  two  i}i  ventre  sa  mere,  answering  the  description, ' 
if  children  in  ventre  sa  me7xdo  answer  that  description. 
All  the  said  several  persons,  so  described  in  the  tes- 
tator's will,  being  dead  ;  and,  at  the  death  of  the  sur- 
vivor of  such  several  persons,  there  being  living  one 
male  lineal  descendant  of  the  testator's  son  Peter 
Isaac  Thellusson,  and  one  only :  Is  such  person  en- 
titled by  law,  under  the  legal  effect  of  the  devise 
above  stated,  and  the  legal  construction  of  the  several 
words  in  which  the  same  is  expressed,  to  the  said 
manors,  messuages,  tenements,  and  hereditaments  at 
Brodsworth  ? 

II.  If,  at  the  death  of  the  survivor  of  such  several 
persons  as  aforesaid,  such  only  male  lineal  descendant 
was  riot  actually  born,  but  was  in  ventre  sa  mere, 
would  such  lineal  descendant,  when  actually  born,  be 
so  entitled? 

The  Lord  Chief  Baron  of  the  Court  of  Exchequer 
(Sir  Archibald  M'Donald,)  delivered  their  unanimous 
opinion  upon  the  said  questions  in  the  affirmative. 

The  following  is  a  note  of  his  Lordship's  speech  on 
that  occasion : 

VOL.  VI.  2  K 


498  Title  XXXVIII.     Devise.    Ch.  xx.  §  57. 

"  The  first  objection  to  the  will  is,  that  the  testator 
has  exceeded  that  portion  of  time  within  which  the 
contingency  must  happen,  upon  which  an  executory 
devise  is  permitted  to  be  limited  by  the  rules  of  law, 
for  three  reasons.  First,  Because  that  so  great  a 
number  of  lives  cannot  be  taken,  as  in  the  present 
instance,  to  protract  the  time  during  which  the  vest- 
ing is  suspended;  and,  consequently,  the  power  of 
alienation  suspended.  Secondly,  That  the  testator 
has  added  to  the  lives  of  persons  who  should  be  born 
at  the  time  of  his  death,  the  lives  of  persons  who 
might  not.  Thirdly,  That  after  enumerating  different 
classes  of  lives,  during  the  continuance  of  which  the 
vesting  is  suspended,  the  testator  has  concluded  with 
these  restrictive  words,  *'  as  shall  be  living  at  my  de- 
cease, or  born  in  due  time  afterwards :"  that,  as  these 
words  appertain  only  to  the  last  class  in  the  enume- 
ration, the  words  which  are  used  in  the  preceding 
classes  being  unrestricted,  they  will  extend  to  grand- 
children and  great-grandchildren,  and  so  make  this 
executory  devise  void  in  its  creation,  as  being  too 
remote.  With  respect  to  the  first  ground,  viz,  the 
number  of  lives  taken,  which  in  the  present  instance  is 
nine,  I  apprehend  that  no  case  or  dictum  has  drawn 
any  line,  as  to  this  point,  which  a  testator  is  forbidden 
to  pass.  On  the  contrary,  in  the  cases  in  which  this 
subject  has  been  considered,  by  the  ablest  Judges, 
they  have  for  a  great  length  of  time  expressed  them- 
selves as  to  the  number  of  lives,  not  merely  without 
^  -  any  qualification  or  circumspection,  but  have  treated 
the  number  of  existing  lives  as  a  matter  of  no  moment; 
the  ground  of  that  opinion  being,  that  no  public  in- 
convenience can  arise  from  a  suspension  of  the  vesting, 
and  thereby  placing  land  out  of  circulation,  during 
any  one  life ;  and  that,  in  fact,  the  life  of  the  survivor 
of  many  persons  named  or  described  is  but  the  life 
of  some  one.  This  was  held,  without  dissent,  by 
Twisden  in  Love  v.  Wyndham,  1  Mod.  50.,  20  years 
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before  the  determination  of  the  Duke  of  Norfolk's 
case,  who  says,  that  the  devise  of  a  term  may  be  for 
20  lives,  one  after  another,  if  all  be  in  existence  at 
once.     By  this  expression  he  must  be  understood  to 
mean  any  number  of  lives,  the  extinction  of  which 
could  be  proved  without  difficulty.     When  this  sub- 
ject of  executory  trusts  came  to  be  examined  by  the 
great  powers  of  Lord  Nottingham,    as  to  the   time 
within  which  the  contingency  must  happen,  he  thus 
expresses  himself: — *  If  a  term  be  devised,    or  the 
trust  of  a  term  limited,  to  one  for  life,  with  20  re- 
mainders for  life  successively,  and  all  the  persons  are 
in  existence  and  alive  at  the  time  of  the  limitation 
of  their  estates,  these,  though  they  look  like  a  pos- 
sibility upon  a  possibility,  are  all  good,  because  they 
produce  no  inconvenience ;  they  wear  out  in  a  little 
time.'    "With  an  easy  interpretation,  we  find,  from 
Lord  Nottingham,  what  that  tendency  to   a  perpe- 
tuity is,  which  the  policy  of  the  law  has  considered 
as  a  public  inconvenience;    namely,  where  an  exe- 
cutory devise  would  have  the  effect  of  making  lands 
unalienable  beyond  the  time  which  is  allowed  in  legal 
limitations,  that  is,  beyond  the  time  at  which  one  re- 
mainder-man would  attain  his  age  of  21,  if  he  were  not 
born  when  the  limitations  were  executed ;   when  he 
declares,  that  he  will  stop  where  he  finds  an  inconve- 
nience, he  cannot,   consistently  with  a  second  con- 
struction  of  the  context,   be  understood   to   mean, 
where  Judges   arbitrarily  imagine  they  perceive  an 
inconvenience ;   for  he  has  himself  stated  where  in- 
convenience begins,  namely,  by  an  attempt  to  super- 
sede the  vesting  longer  than  can  be  done  by  legal 
limitations.     I  understood  him  to  mean  that,  where- 
ever  courts  perceive  that  such  would  be  the  eff'ect, 
whatever  may  be  the  mode  attempted,  that  effect  must 
be  prevented ;  and  he  gives  the  same,  but  no  greater 
latitude,   to  executory   devises  and   executory  trust 
as  to  estates  tail.     This  has  been  ever  since  adopted; 
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in  Scatterwood  v.  Edge,  1  Salk.  229.,  the  court  held, 
that  an  executory  estate,  to  arise  within  the  com- 
pass of  a  reasonable  time,  is  good ;  as  20  or  30  years, 
so  is  the  compass  of  a  life  or  lives  :  for,  let  the  lives 
be  never  so  many,  there  must  be  a  survivor,  and  so  it 
is  but  the  length  of  that  life.  In  Humberston  v.  Hum- 
berston,  1  P.  Wms.  332.,  where  an  attempt  was  made 
to  create  a  vast  number  of  estates  for  life  in  succession, 
as  well  to  persons  unborn  as  to  persons  in  existence ; 
Lord  Cowper  restrained  that  devise  within  the  limits 
assigned  to  common  law  conveyances,  by  giving  es- 
tates for  life  to  all  those  who  were  living  (at  the  death 
of  the  testator),  and  estates  tail  to  those  who  were  un- 
born; considering  all  the  co-existing  lives,  (a  vast 
many  in  number),  as  amounting  in  the  end  to  no  more 
than  one  life.  His  Lordship  was  in  the  situation, 
attended  to  by  Lord  Nottingham,  where  a  visible 
inconvenience  appeared.  The  bounds,  prescribed  to 
limitations  in  common  law  conveyances,  were  ex- 
ceeded :  the  excess  was  cut  off;  and  the  devise  con- 
fined within  those  limits.  Lord  Hardwicke  repeats 
the  same  doctrine  in  Sheffield  v.  Lord  Orrery,  3  Atk. 
282. ;  using  the  words  "  life"  or  "  lives,'"  without  any 
restriction  as  to  number.  Many  other  cases  might 
be  cited  to  the  like  effect ;  but  I  shall  only  add 
what  is  laid  down  in  two  very  modern  cases.  In 
Ante,  §52.  Gurncll  V.  Wood,  Lord  Chief  Justice  Willes  speaks 
of  a  life  or  lives,  without  any  qualification :  and  Lord 
Thurlow,  in  Robinson  v.  Hardcastle,  says,  that  a  man 
may  appoint  100  or  1000  trustees;  and  that  the 
survivor  of  them  shall  appoint  a  life  estate.  It  ap- 
pears, then,  that  the  co-existing  lives,  at  the  expira- 
tion of  which  the  contingency  must  happen,  are  not 
confined  to  any  definite  number.  But  it  is  asked, 
shall  lands  be  rendered  unalienable  during  the  lives  of 
all  the  individuals,  who  compose  very  large  societies 
or  bodies  of  men,  or  whose  other  very  extensive  de- 
scriptions are  made  use  of?    It  may  be  answered,  that 
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when  such  cases  occur,  they  will,  according  to  their 
respective  circumstances,  be  put  to  the  usual  test, 
whether  they  will  or  will  not  tend  to  a  perpetuity,  by 
rendering  it  almost,  if  not  quite  impracticable,  to 
ascertain  the  extinction  of  the  lives  described ;  and 
will  be  supported  or  avoided  accordingly. 

"  But  it  is  contended,  that,  in  these,  and  other  cases, 
the  persons  during  whose  lives  the  suspension  was  to 
continue,  were  persons  immediately  connected  with,  or 
immediately  leading  to,  the  person  in  whom  the  pro- 
perty w^as  first  to  vest,  when  the  suspension  should 
be  at  an  end.     I  am  unable  to  find  any  authority  for 
considering  this  as  a  s'mc  qua  non  'in  the  creation  of  a 
good  executory  trust.     It  is  true  that  this  will  almost 
always  be  the  case  and  mode  of  disposing  of  property, 
introduced  and  encouraged,  up  to  a  certain  extent,  for 
the  convenience  of  families ;  which,  in  almost  all  in- 
stances, look  to  the  existing  members  of  the  family  of 
the  testator,  and  its  connexions.     But  when  the  true 
reason  for  circumscribing  the   period,  during  which 
alienation  may  be  suspended,  is  adverted  to,  there 
seems  to  be  no  ground  or  principle,  that  renders  such 
an  ingredient  necessary.    The  principle  is,  the  avoid- 
ing of  a  public  loss,  by  placing  property  for  too  great 
a  length  of  time  out  of  commerce.    The  length  of  time 
will  not  be  the  greater  or  less,  whether  the  lives  taken 
have  any  interest  vested  or  contingent,  or  have  not ; 
nor  whether  the  lives  are  those  of  persons  immediately 
connected  with,  or  immediately  leading  to,  that  per- 
son in  whom  the  property  is  first  to  vest ;  terms,  to 
which  it  is  difficult  to  annex  any  precise  meaning. 
The  policy  of  the  law  can  no  way  be  affected  by  those 
circumstances ;  which,  I  apprehend,  look  merely  to 
duration  of  time.     This  could  not  be  the  opinion  of 
Lord  Thurlow,  in  Robinson  v.  Hardcastle ;  nor  is  any 
such  opinion  to  be  found  in  any  case,  or  book,  upon 
this  subject.     The  result  of  all  the  cases  upon  this 
point  is  thus  summed  up  by  Lord  Chief  Justice  Willes,  Rep.  215. 
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with  his  usual  accuracy  and  perspicuity :  *  Executory 
devises  have  not  been  considered  as  mere  possibilities, 
but  as  certain  interests  and  estates,  and  have  been  re- 
sembled to  contingent  remainders  in  all  other  respects, 
only  they  have  been  put  under  some  restraints,  to  pre- 
vent perpetuities.  As  at  first  it  was  held,  that  the 
contingency  must  happen  within  the  compass  of  a  life 
or  lives  in  being,  or  a  reasonable  number  of  years,  at 
length  it  was  extended  a  little  farther,  namely,  to  a 
child  in  vent7x  sa  mere,  at  the  time  of  the  father's  death ; 
because,  as  that  contingency  must  necessarily  happen 
within  less  than  nine  months  after  the  death  of  a  per- 
son in  being,  that  construction  would  introduce  no  in- 
convenience: and  the  rule  has,  in  many  instances, 
been  extended  to  21  years  after  the  death  of  a  person 
in  being ;  as,  in  that  case  likewise,  there  is  no  danger 
of  a  perpetuity.'  Comparing  what  the  testator  has 
done  in  the  present  case  with  what  is  above  cited,  it 
will  appear,  that  he  has  not  postponed  the  vesting 
even  so  long  as  he  might  have  done. 

"  The  second  objection  which  has  been  made  in  this 
case  is,  that  the  testator  has  added  to  the  lives  of  per- 
sons, in  being  at  the  time  of  his  decease,  those  of  per- 
sons not  then  born.  It  becomes,  therefore,  necessary 
to  discover,  in  what  sense  the  testator  meant  to  use 
the  words  *  born  in  due  time  afterwards.'  Such 
words,  in  the  case  of  a  man's  own  children,  mean  the 
time  of  gestation:  what  is  to  be  intended  by  these 
words  in  this  will,  must  be  collected  from  the  will 
itself.  It  may  be  collected  from  the  will  itself,  that, 
by  those  words,  the  testator  meant  to  describe  the 
period  of  time,  within  which  issue  might  be  born, 
during  whose  lives  the  trust  might  legally  continue ; 
or,  in  other  words,  whom  the  law  would  consider  as 
born  at  the  time  of  his  decease.  Now,  these  could 
only  be  such  children  of  the  several  persons  named,  as 
their  respective  mothers  were  ensient  with,  at  the  time 
of  his  death.    Or  he  may  have  meant  to  use  the  word 
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born,  as  denoting  that  period  of  time,  which  would  be 
the  necessary  period  for  eifecting  his  purpose.  This 
is  probable,  from  his  using  the  same  words  as  applied 
to  the  time,  during  which  the  presentation  to  the  ad- 
vowson  of  Mar  might  be  suspended,  without  incurring 
a  lapse.  That  a  child  in  ventre  sa  mere  was  considered 
in  existence,  so  as  to  be  capable  of  taking  by  execu- 
tory devise,  was  maintained  by  Powell  in  the  case  of 
Loddington  v.  Kyme,  1  Ld.  Ray.  203.,  upon  the 
ground,  that  the  space  of  time  between  the  death  of-' 
the  father,  and  the  birth  of  the  posthumous  son,  was 
so  short,  that  no  inconvenience  could  ensue.  So,  in 
Northey  v.  Strange,  1  P.  Wms.  340.,  Sir  John  Trevor 
held  that,  by  a  devise  to  children  and  grandchildren, 
an  unborn  grandchild  should  take.  Two  years  after. 
Lord  Macclesfield,  in  Burdett  v.  Hopegood,  1  P. 
Wms.  486.,  held  that,  where  the  devise  was  to  a  cou- 
sin, if  the  testator  should  leave  no  son  at  the  time  of 
his  death,  a  posthumous  son  should  take,  as  being  left 
at  the  testator's  death.  In  Wallis  v.  Hodgson,  2  Atk. 
117.,  Lord  Hardwicke  held,  that  a  posthumous  child 
was  entitled  under  the  statute  of  distribution,  and  his 
reason  deserves  notice.  *  The  principal  reason,'  says 
he,  *  that  I  go  upon,  is,  that  the  plaintiff  was  in  ventre 
sa  mere  at  the  time  of  her  brother's  death,  and,  conse- 
quently, a  person  in  rerum  naturd ;  so  that,  by  the 
rules  of  the  common  and  civil  law,  she  was  to  all  in- 
tents and  purposes  a  child,  as  much  as  if  born  in  the 
father's  lifetime.'  Such  a  child,  in  charging  for  the 
portions  of  other  children  living  at  the  death  of  the 
father,  is  included  as  then  living;  Beale  v.  Doe, 
1  P.  Wms.  244. ;  and  so  in  a  variety  of  other  reports. 
In  Basset  v.  Basset,  Lord  Hardwicke  decreed  rents 
and  profits,  which  had  accrued  at  the  rent  day  pre- 
ceding his  birth,  to  a  posthumous  child :  and,  since 
the  statute  10  and  11  Wm.  III.,  such  children  seem  to 
be  considered  in  all  cases  of  devise,  and  marriage  or 
other  settlement,  to  be  living  at  the  death  of  their 
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father,  although  not  born  till  after  his  decease.  It  is 
otherwise  considered  in  the  case  of  descent.  In  Doe 
V.  Quartley,  1  T.  R.  634.,  the  devise  was  to  Hester 
Head  for  life,  daughter  of  Walter  Read,  and  to  the 
heirs  of  her  body,  and,  for  default  of  such  issue,  to 
such  child  as  the  wife  of  Walter  Read  is  now  oment 
with,  and  the  heirs  of  the  body  of  such  child ;  then  to 
the  right  heirs  of  Walter  Read  and  Mary  his  wife.  It 
was  contended,  that  the  last  limitation  was  too  re- 
mote, as  coming  after  a  devise  to  one  not  in  being, 
and  his  issue.  But  the  Court  said,  that,  since  the 
statute  of  King  William,  which  puts  posthumous  chil- 
dren on  the  same  footing  with  children  born  in  the 
lifetime  of  their  ancestor,  this  objection  seemed  to  be 
removed,  whatever  was  the  case  before.  In  Gulliver 
V.  Wickett,  1  Wils.  105.,  the  devise  was  to  the  wife  for 
lifcj  then  to  the  child  with  which  she  was  supposed  to 
be  ensient,  in  fee,  provided  that,  if  such  child  should 
die  before  21,  leaving  no  issue,  the  reversion  should 
go  to  other  persons  named.  The  Court  said,  if  there 
had  been  no  devise  to  the  wife  for  life,  which  made 
the,  ulterior  estate  a  contingent  remainder,  the  devise 
to  the  child  in  ventre  sa  mere,  being  in  futuro,  woidd 
havie  ^een  a  good  executory  devise.  In  Lancashire  v. 
Doej*;  6  Term  R.  49.,  the  Court  of  King's  Bench  has 
held,,  jtjiat,  marriage  and  the  birth  of  a  posthumous 
child  revoke  a  will,  in  like  manner  as  if  the  child  had 
been  born  in  the  lifetime  of  the  father.  In  Doe  v. 
Clarke,  Lord  Chief  Justice  Eyre  holds  that,  indepen- 
dently of  intention,  an  infant  in  ventre  sa  mere,  by  the 
course  and  order  of  nature,  is  then  living,  and  comes 
clearly  within  the  description  of  children  living  at  the 
parent's  decease :  and  he  professes  not  to  accede  to 
the  distinction  between  the  cases,  in  which  a  provision 
has  been  made  for  children  generally,  and  where  the 
testator  has  been  supposed  to  mark  a  personal  affec- 
tion for  children,  who  happened  to  have  been  actually 
born  at  the  time  of  his  death.    The  most  recent  case 
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is  that  of  Long-  v.  Blackall ;  the  Court  of  B.  R.  had  no 
doubt  that  a  devise  to  a  child  in  voitre  sa  mere,  in  the 
first  instance,  was  good;  and  a  limitation  over  was 
good  also,  on  the  contingency  of  there  being  ho  issue 
male,  or  descendant  of  issue  male,  living  at  the  death 
of  such  posthumous  child.  It  seems  then,  that,  if 
estates  for  life  had  been  given  to  the  several  cestuis  que 
vie  in  this  will,  and,  after  their  deaths,  to  their  chil- 
dren, either  born  or  in  ventre  sa  mere  at  the  testa- 
tor's death,  they  would  have  been  good.  No  tendency 
to  perpetuity,  then,  can  arise  in  the  case  of  such  lives 
being  taken,  not  to  confer  on  them  a  measure  of  the 
beneficial  interest,  but  to  fix  the  time  during  which 
the  vesting  of  the  property,  which  is  the  subject  of 
this  devise,  shall  be  protracted ;  inasmuch,  as  the  cir- 
culation of  real  property  is  no  more  fettered  in  the  one 
case,  than  in  the  other.  It  is,  however,  observable 
that  this  question  may  never  arise,  if  it  shall  so  hap- 
pen that  the  children,  in  ventre  matris  at  the  death  of 
the  testator,  shall  not  survive  those  who  were  then 
born. 

"  The  third  ground  of  objection  depends  upon  the 
application  of  the  restrictive  words,  which  are  added 
to  the  enumeration  of  the  different  classes  of  persons 
during  whose  lives  the  restriction  is  suspended.  This 
objection,  I  conceive,  will  be  removed  by  the  appli- 
cation of  the  usual  rules  in  construing  wills  to  the  pre- 
sent case.  First,  where  the  intention  of  the  testator 
is  clear,  and  is  consistent  with  the  rules  of  law,  that 
shall  prevail.  His  intention  evidently  was,  to  prevent 
alienation,  as  long  as  by  law  he  could :  if,  then,  it  is 
to  be  supposed,  that  the  restrictive  words  are  to  be 
confined  to  the  last  of  seven  different  descriptions,  and 
that  the  testator  intended  to  leave  the  four  descriptions 
of  persons,  which  immediately  preceded  this  seventh 
class,  without  the  benefit  of  such  restriction,  although 
they  stand  in  need  of  it,  we  must  do  violence  to  all 
established  rules  on  this  head.    That  construction  is 
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to  be  adopted  which  will  support  the  general  intent. 
The  grammatical  rule,  of  referring  qualifying  words  to 
the  last  of  the  antecedents,  is  not  even  supposed  by- 
grammarians  themselves  to  apply,  when  the  general 
intent  of  a  writer  or  speaker  would  be  defeated  by 
such  a  confined  application  of  them.  Reason  and  com- 
mon sense  revolt  at  the  idea  of  overlooking  the  plain 
intent,  which  is  disclosed  in  the  context ;  namely,  that 
they  should  be  applicable  to  such  classes  as  require 
them ;  and,  as  to  the  others,  to  consider  them  as  sur 
plusage :  if  words  will  admit  of  more  constructions 
than  one,  that  which  will  support  the  legal  intention 
of  the  testator,  is,  in  all  cases,  to  be  adopted. 

"  I  do  not  trouble  your  Lordships  with  any  obser- 
vation" upon  the  objections  arising  from  the  magnitude 
of  the  property  in  question,  either  as  it  now  stands  or 
may  hereafter  stand ;  or  as  to  the  motives  which  may 
have  influenced  this  testator,  nor  his  neglect  of  those 
considerations  by  which  I,  or  any  other  individual, 
may  or  ought  to  have  been  moved  :  that  would  be  to 
suppose,  that  such  topics  can  in  any  way  affect  the 
judicial  mind.  For  these  imperfect  reasons,  I  con- 
cur with  the  rest  of  the  Judges  in  offering  this  answer 
to  your  Lordship's  first  question. 

*'  As  to  the  second  question,  the  objection  to  such 
child  being  entitled,  must  arise  from  an  allowance 
having  been  made  for  the  time  of  gestation,  at  the  end 
of  the  executory  trusts :  it  seems  to  be  settled,  that 
an  estate  may  be  limited  in  the  first  instance  to  a  child 
unborn ;  and,  I  apprehend,  to  the  first  and  other  sons 
in  fee,  as  purchasers.  The  case  of  Long  v.  Blackall 
seems  to  have  decided,  that  an  infant  i)z  ventre  matris 
is  a  life  in  being.  The  established  length  of  time, 
during  which  the  vesting  may  be  suspended,  is  a  life 
or  lives  in  being,  the  period  of  gestation,  and  the  in- 
fancy of  such  posthumous  child.  If,  then,  this  time 
has  been  allowed,  in  some  cases  at  the  beginning,  and 
in  others,  at  the  termination  of  the  suspension ;  and  if 
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such  children  are  considered,  by  the  construction  of 
the  statute  10  &  11  Will.  III.,  as  being  born  to  such 
purposes ;  what  should  prevent  the  period  of  gestation 
from  being  allowed,  both  at  the  commencement  and 
at  the  termination  of  the  suspension,  if  called  for?  In 
those  cases  where  it  has  been  allowed  at  the  com- 
mencement, and  particularly  in  Long  v.  Blackall,  it 
must  have  been  obvious  to  the  Court,  that  it  might  be 
wanting  at  the  termination :  yet  that  was  never  made 
an  objection.  In  Gulliver  v.  Wickett,  the  child,  which 
was  supposed  to  be  in  ve7itre  sa  mere,  might  have  mar- 
ried and  died  before  21,  and  left  his  wife  ensient:  in 
that  case,  a  double  allowance  would  have  been  re- 
quired ;  yet  that  possibility  was  never  made  an  objec- 
tion, although  it  was  obvious.  In  Long  v.  Blackall, 
according  to  the  printed  report,  the  precise  point  was 
not  gone  into ;  but  it  is  plain  that  the  attention  of  the 
Court  must  have  been  drawn  to  it :  for  the  learned 
Judge,  who  argued  that  case  in  support  of  the  devise, 
expressly  stated,  *  that  every  common  case  of  a  limi- 
tation over,  after  a  devise  for  a  life  in  being,  with  re- 
mainder in  trust  to  his  unborn  issue,  includes  the  same 
contingency  as  was  then  in  question :  for  the  heir  for 
life  may  die,  leaving  his  wife  ensient ;  and  the  only  dif- 
ference is,  that  the  period  of  gestation  occurs  at  the 
beginning,  instead  of  the  end,  of  the  first  legal  estate.' 
It  must  have  been  palpable,  that  it  might  possibly  oc- 
cur at  both  ends.  Every  reason,  then,  for  allowing 
the  period  of  gestation  in  the  one  case,  seems  to  apply 
with  equal  force  to  the  other,  and  leads  the  mind  to 
this  conclusion,  that  it  ought  to  be  allowed  in  both 
cases,  or  in  neither  case.  But,  natural  justice  having, 
in  several  cases,  considered  children  in  ventre  ynatris  as 
living  at  the  death  of  the  father,  it  should  seem  that 
no  distinction  can  properly  be  made;  but  that,  in  the 
singular  event  of  both  periods  being  required,  they 
should  be  allowed,  as  there  can  be  no  tendency  to  a 
perpetuity." 
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After  the  above  opinion  of  the  Judges  had  been  de- 
livered, the  Lord  Chancellor  addressed  the  House  as 
follows :  "  The  learned  Judges  having  given  their  opi- 
nion upon  the  points  of  law^  referred  to  them,  there  is 
nothing  remaining  for  the  consideration  of  the  House, 
except  one  question,  which  could  not  be  referred  to 
the  Judges.  This  cause  was  decided  in  the  Court  of 
Chancery  by  Lord  Rosslyn,  with  the  assistance  of 
Lord  Alvanley,  Mr.  Justice  BuUer,  and  Mr.  Justice 
Lawrence ;  and  I  believe  that  I  speak  in  the  hearing 
of  those  who  know,  that  the  late  Lord  Kenyon  could 
hardly  be  brought  to  consider  these  questions  as  fit 
to  be  argued,  thinking  it  dangerous,  after  what  had 
been  settled  with  respect  to  executory  devises,  to 
allow  so  much  consideration  to  be  given  to  them.  His 
opinion  upon  the  subject  was  never  doubted.  In  the 
case  of  Robinson  v.  Hardcastle,  it  is  laid  down  as  un- 
questionably competent  to  a  testator  to  give  the  power 
of  appointing  a  life  estate  to  the  survivor  of  a  thousand 
persons,  to  begin  at  the  decease  of  such  survivor. 
Your  Lordships,  therefore,  have  the  concurrent  testi- 
mony of  all  the  learned  persons  to  whom  I  have  al- 
luded, as  well  as  of  the  learned  Judges  whose  unani- 
mous opinion  has  been  delivered  this  day,  upon  this 
great  case.  Not  great  indeed  on  account  of  the  ques- 
tions which  it  involves,  or  of  any  thing  of  which,  as 
Judges,  we  can  take  notice,  since  the  decision  must 
be  the  same,  whether  the  property  in  question  be  one 
hundred  pounds,  or  seven  hundred  thousand  pounds 
pa'  annum.  If  it  were  allowable  to  entertain  a  wish 
upon  the  subject,  perhaps  we  might  all  concur;  but 
we  are  only  to  consider,  whether  there  be  any  thing 
in  this  will  to  render  it  illegal.  When  it  was  said  that 
an  attempt  to  tie  up  property  for  nine  lives  was  illegal, 
I  thought  that  such  a  proposition  could  not  be  sup- 
ported ;  for  the  length  of  time  does  not  depend  upon 
the  number,  but  on  the  nature  of  the  lives ;  if  we  are 
to  argue  on  probabilities,  two  lives  may  last  longer 
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than  nine  or  ten.  If,  in  the  year  1796,  estates  had 
been  devised  to  accumulate  during  the  lives  of  so  many 
of  the  members  of  this  House  as  have  died  since  that 
time,  it  might  have  been  argued,  that  the  property 
was  tied  up  for  20  or  30  lives  :  and  yet  this  number  of 
of  lives  has  worii  out  in  a  very  short  period.  The 
question,  therefore,  cannot  turn  upon  the  magnitude 
of  the  property,  or  the  number  of  the  lives.  The  ques-? 
tion  is,  whether  there  be  any  rule  of  law  which  pre- 
scribes a  period  for  which  property  may  be  unalien- 
able ?  Now,  the  language  of  all  the  cases  is  this,  that 
property  may  be  so  limited  as  to  make  it  unalienable 
during  any  number  of  lives.  I  know  no  other  rule  but 
that.  Such  being  the  law,  there  is  another  question 
arising  upon  this  will,  which  is  a  pure  question  of 
equity,  whether  a  testator  can  direct  the  rents  and 
profits  to  be  accumulated  during  that  period  for  which 
he  may  so  make  the  property  unalienable  ?  That  he 
may  do  so,  I  take  to  be  most  clear.  In  truth,  I  speak 
in  the  hearing  of  those  who  will  assent  to  me  when  I 
say,  that  if  the  testator  had  given  the  residue  of  his 
personal  estate  to  such  person  as  should  be  the  eldest 
male  descendant  of  Peter  Isaac  Thellusson  at  the 
death  of  the  survivor  of  all  the  lives,  without  more,; 
that  simple  bequest  would  direct  an  accumulation, 
until  it  should  be  seen  what  person  answered  the  de- 
scription of  that  male  descendant ;  and  the  effect  of  the 
common  rules  of  law  would  have  supplied  the  rest. 
The  course  of  proceeding  would  have  been,  to  inquire, 
whether  the  executory  devise  of  the  personal  estate  to 
such  future  individual  were  good ;  and,  if  it  were  good, 
then,  wherever  the  residue  was  given,  the  interests 
and  profits  would  go  likewise.  There  can  be  no  more 
objection  to  such  person  taking  the  interest,  than  the 
capital  itself.  Suppose  the  nine  persons  during  whose 
lives  this  property  is  tied  up  had  been  lunatics,  the  in- 
terests and  profits  would  be  accumulated  without  any 
direction.     Nor  does  the  policy  of  the  law,  which  re- 
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spects  perpetuities,  apply  to  the  case  of  accumulation: 
the  rents  and  profits  are  not  locked  up,  but  are  con- 
stantly invested,  and  the  fund  is  kept  in  a  course  of 
constant  circulation.  If,  then,  the  fruits  of  the  pro- 
perty are  kept  in  constant  circulation,  while  the  pro- 
perty is  limited,  what  objection  can  there  be  to  accu- 
mulation? I  remember,  in  the  case  of  Mrs.  Buckley's 
will,  where  the  testatrix  had  given  property  to  such 
son  of  her  infant  daughter  as  should  first  attain  the  age 
of  21,  Lord  Kenyon,  then  Master  of  the  Kolls,  directed 
the  whole  profits  to  accumulate  during  that  period, 
taking  the  rule  to  be  quite  clear,  that,  so  long  as  the 
property  was  unalienable,  he  might  direct  the  rents 
and  profits  to  accumulate.  And  I  speak  with  great 
sincerity  when  I  say,  that  I  never  could  entertain  the 
least  doubt  upon  the  subject.  If  we  lay  aside  all  the 
cases  which  have  occurred  since  the  act  of  the  39  &  40 
Geo.  III.,  there  is  nothing  to  impeach  it.  That  act 
was  rather  a  matter  of  surprise  upon  me;  and,  per- 
haps, it  is  not  one  of  the  wisest  legislative  measures : 
it  must  be  remembered,  that  it  expressly  alters  what 
it  takes  to  have  been  the  former  law,  and  confines  the 
power  of  accumulation  to  21  years.  But  if  your  Lord- 
ships were  to  exercise  the  power  of  accumulation  in 
all  the  cases  allowed  by  the  act,  the  accumulation 
would  be  enormous.  It  did  not  occur  to  those  who 
penned  the  act  of  39  &  40  Geo.  III.,  that  if  this  very 
will  had  been  made  subsequent  to  the  passing  of  that 
act,  the  accumulation  directed  by  the  will  would  have 
gone  on  for  21  years.  The  Court  of  Chancery  has  de- 
cided, that  if  a  person  makes  such  a  disposition  of  his 
property  that  it  may  be  unalienable  for  a  longer  period 
than  is  allowed  by  the  act,  such  disposition  is  only 
void  for  so  much  as  exceeds  the  term  of  21  years,  leav- 
ing it  good  for  the  rest  of  the  term.  The  only  points 
which  have  ever  appeared  to  me  to  bear  an  argument, 
have  been  those  upon  the  critical  meaning  of  the 
words,  *  as  shall  be  living  at  the  time  of  my  decease;' 
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and  the  words,  '  or  born  in  due  time  afterwards ;' 
which  follow  the  description  of  the  persons  during 
whose  lives  the  property  is  tied  up.  If,  from  any  dis- 
inclination to  give  effect  to  the  will,  your  Lordships 
were  to  construe  the  former  words  as  referring  to  the 
last  description  of  persons  only,  that  disinclination 
would  be  gratified  at  the  expense  of  overturning  all 
the  rules  of  construction  which  have  been  settled  for 
ages ;  and  even  if  your  Lordships  should  feel  inclined 
to  give  any  relief  by  legislative  interference,  which 
would  be  very  bold,  I  am  quite  sure  that  you  will 
not  be  so  bold  as  to  give  a  wrong  judgment  in  point 
of  law. 

**  "With  respect  to  the  other  point,  viz.  *  born  in  due 
time  afterwards,'  I  observe,  that,  according  to  the 
printed  report,  one  of  the  Judges  held,  that  these 
words  must  refer  to  a  child  i?i  ventre  sa  7nere ;  and  the 
others,  that  they  amounted  to  a  declaration  of  the 
testator's  will,  that  the  property  should  be  unalienable 
and  accumulate  during  the  lives  of  all  the  persons, 
born  or  unborn,  whom  the  law  authorized  him  to  take 
as  lives.     In  my  opinion,  either  of  these  constructions 
may  be  taken  to  be  the  true  meaning,  agreeably  to  the 
rules  of  law ;  but  I  must  add,  that,  according  to  the 
rules  of  law,  the  House  must  put  such  a  construction 
upon  the  words,  as  will  support  the  testator's  inten- 
tion ;  it  is,  therefore,  quite  beside  the  question,  to  ar- 
gue what  child  should  take,  because  the  testator  is 
describing  the  lives  of  persons,  in  order  to  define  the 
period  of  time  during  which  the  power  of  alienation  is 
to  be  suspended,  and  the  accumulation  is  to  go  on. 
But,  if  it  were  necessary,  I  should  have  no  difficulty, 
as  a  lawyer,  in  stating  to  the  House,  that  I  think  the 
rule  of  law  has  been  rightly  laid  down,  that  the  period 
of  gestation  is  to  be  taken  at  the  beginning  and  the 
end.  In  Gulliver  v.  Wickett,  the  devise  was  to  a  child 
of  whom  the  mother  was  ensient,  with  a  proviso,  that 
the  property  should  go  oyer,  if  that  child  should  die 
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under  21  without  issue;  and  in  the  construction  of 
that  devise,  it  was  laid  down,  that  the  devise  extended 
to  the  child  in  ventre  sa  mere;  and  that,  if  the  child  to 
whom  it  was  given  had  attained  20  years  of  age,  and 
married,  and  died  leaving  his  Avife  ensknt,  it  could 
not  be  said  that  the  property  was  not  vested.  In  the 
case  of  Long  v.  Blackall,  I  thought  it  my  duty,  as 
counsel,  to  submit  to  the  consideration  of  the  Chan- 
cellor such  points  as  occurred  to  me  in  support  of 
the  interest  of  my  client,  and  urged,  that  the  allow- 
ance for  the  time  of  gestation  was  made  at  both  ends. 
I  thought  that  the  point  was  not  treated  with  the 
respect  that  it  deserved.  The  Chancellor  sent  the 
case  to  the  Court  of  King's  Bench,  but  the  point  was 
not  made;  and  when  I  pressed  the  Chancellor  to 
send  it  there  again,  his  answer  was,  that  he  was  very 
much  ashamed  of  ever  having  sent  it  there,  and  that  he 
would  not  send  it  again.  I  know  that  Lord  Kenyon's 
opinion  was  quite  clear  upon  the  subject,  as  well  as 
those  of  Mr.  Justice  Buller,  and  Mr.  Justice  Law- 
rence. This,  therefore,  is  a  case,  in  which  the  legal 
doctrine  is  clear;  and,  whatever  maybe  our  regret 
upon  the  subject,  is  it  not  our  duty  to  determine  ac- 
cording to  law?  When  I  put  the  question,  whether 
this  decree  shall  be  reversed,  I  shall  think  myself 
bound  to  say,  that  I  think  it  ought  to  be  affirmed." 

The  decree  was  affirmed. 

68.  By  the  statute  39  &  40  Geo.  III.  c.  98.  it  is 
enacted,  '*  that  no  person  or  persons  shall,  after  the 
passing  of  that  act,  by  any  deed  or  deeds,  surrender 
or  surrenders,  will,  codicil,  or  otherwise  howsoever, 
settle  or  dispose  of  any  real  or  personal  property  so 
and  in  such  manner  that  the  rents,  issues,  profits,  or 
produce  thereof,  shall  be  wholly  or  partially  accumu- 
lated for  any  longer  term  than  for  the  life  or  lives  of 
any  such  grantor  or  grantors,  settlor  or  settlors,  or  the 
term  of  2  J  years  from  the  death  of  any  such  grantor, 
settlor,  devisor,  or  testator,  or  during  the  minority  or 
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respective  minorities  of  any  person  or  persons  who 
shall  be  living  or  in  ventre  sa  mere  at  the  time  of  the 
death  of  such  grantor,  devisor,  or  testator,  or  during 
the  minority  or  respective  minorities  only  of  any  per- 
son or  persons,  who,  under  the  uses  or  trusts  of  the 
deed,  surrender,  will,  or  other  assurances  directing 
such  accumulations,  would  for  the  time  being,  if  of 
full  age,  be  entitled  unto  the  rents,  issues,  and  profits, 
or  the  interest,  dividends,  or  annual  produce,  so  di- 
rected to  be  accumulated.  And  in  every  case  where 
any  accumulation  shall  be  directed  otherwise  than  as 
aforesaid,  such  direction  shall  be  null  and  void ;  and 
the  rents,  issues,  profits,  and  produce  of  such  property 
so  directed  to  be  accumulated,  shall,  so  long  as  the 
same  shall  be  directed  to  accumulate  contrary  to  the 
provisions  of  this  act,  go  to  and  be  received  by  such 
person  or  persons  as  would  have  been  entitled  thereto 
if  such  accumulation  had  not  been  directed. 

'*  Provided  always,  that  nothing  in  that  act  con- 
tained should  extend  to  any  provision  for  payment  of 
debts  of  any  grantor,  settlor,  or  devisor,  or  other  per- 
son or  persons,  or  to  any  provision  for  raising  portions 
for  any  child  or  children  of  any  person  taking  any  in- 
terest under  any  such  conveyance,  settlement,  or  de- 
vise, or  to  any  direction  touching  the  produce  of 
timber  or  wood  upon  any  lands  or  tenements;  but 
that  all  such  provisions  and  directions  shall  and  may 
be  made  and  given  as  if  the  act  had  not  passed." 

59.  Although  a  trust  of  accumulation  created  by 
will  during  the  continuance  of  a  life,  is  void  under 
this  statute,  yet  such  trust  will  be  supported  by  the 
Court  of  Chancery  during  the  time  allowed  by  the 
act,  namely,  21  years. 

60.  Charlotte  Matthews  devised  all  her  real  estates  Griffiths  r. 
to  trustees,  upon  trust  to  sell,  and  gave  all  her  per-  jun!'i27."' 
sonal  estate  to  the  said  trustees,  upon  trust  to  invest 

the  monies  to  arise  from  the  sale  of  her  real  estates, 
and  her  personal  estate,   in  the  public  funds,  upon 
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trust  to  pay  the  dividends  to  her  sisters  Elizabeth 
Mary  Griffiths  and  Martha  Vere,  during  their  joint 
lives,  in  equal  proportions ;  and  after  the  decease  of 
either  of  them,  the  w^hole  to  the  survivor  during  her 
life.  Provided,  and  she  declared  her  will,  that  so 
much  of  the  said  dividends  as  should  accrue  due  to 
Elizabeth  Mary  Griffiths  during  the  life  of  John 
Griffiths  her  husband,  should  not  during  that  time 
be  paid  to  her;  but  the  same  should  be,  during  his 
life,  invested  by  the  trustees  in  the  public  funds,  and 
that  the  dividends  or  interest  which  should  accrue 
thereon,  should  be  added  to  and  accumulate  with  the 
capital ;  and  npon  the  decease  of  the  said  John 
Griffiths,  the  said  capital,  with  the  accumulation 
thereof,  should  be  forthwith  paid  to  Elizabeth  Mary 
Griffiths. 

Under  a  bill  by  Mrs.  Griffiths  and  her  husband,  the 
accounts  having  been  directed  against  the  trustees, 
who  were  also  executors,  a  petition  was  presented  by 
Mr.  and  Mrs.  Griffiths,  praying  a  declaration,  that 
the  proviso  directing  accumulation  was  contrary  to 
the  statute  39  &  40  Geo.  III.  c.  98.,  and  therefore 
null  and  void ;  and  that  the  petitioners  were  entitled 
to  have  full  benefit  of  the  will,  as  if  such  clause  had 
not  been  inserted. 

A  petition  for  the  same  purpose  had  been  presented 
to  the  Master  of  the  Rolls,  and  dismissed. 

In  support  of  the  petition,  it  was  argued,  that  the 
meaning  of  the  act  was,  that  the  whole  attempt 
against  which  it  was  directed,  should  be  void  :  it 
could  not,  therefore,  be  good  for  a  given  time,  the 
legislature  having  intimated  nothing  to  that  effect. 
A  direction  to  accumulate  for  a  life,  was  a  direction 
to  accumulate  for  more  than  21  years,  a  life  estate 
being  larger  than  an  estate  for  years.  The  value  of 
the  life  was  of  no  importance,  and  the  Court  would 
not  inquire  into  that.  This  act  was  to  be  construed 
by  analogy  to  the  law  of  executory  devises,  which 
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were  allowed  only  within  certain  limits.  As  the  accu- 
mulation might,  by  possibility,  last  longer  than  21 
years,  the  disposition  was  void,  as  a  limitation  over  of 
personal  property,  after  a  disposition  to  a  man  and 
the  heirs  of  his  body,  was  void ;  without  regard  to  the 
possible  event,  that  they  might  be  extinct  within  the 
period  allowed  by  Jaw.  If  the  accumulation  should, 
under  the  direction,  in  the  will,  continue  beyond  the 
21  years,  what  was  to  become  of  that  which  was  ac- 
cumulated after  that  period,  and  of  the  interest  of  the 
previous  accumulation  ? 

Against  the  petition,  it  was  contended,  that  this 
case  arose  upon  a  statute  restraining  the  legal  right 
to  dispose  of  property.  Upon  the  construction  of 
the  act,  it  clearly  was  not  intended  to  prevent  accu- 
mulation in  any  case,  after  the  death  of  the  party,  to 
the  period  of  21  years;  and  though  an  attempt  was 
made  to  go  beyond  that,  the  purpose  should  be  good 
to  that  extent,  in  whatever  form  it  was  directed ;  for 
no  precise  form  of  directing  accumulation  was  pre- 
scribed, nor  could  that  be  intended ;  but  it  was  suffi- 
cient, whatever  the  form,  that  it  was  not  to  exceed  the 
period  of  21  years.  The  direction  that,  so  far  as  ac- 
cumulation, was  directed  contrary  to  the  act,  it  should 
be  void,  applied  only  to  the  excess.  There  would  be 
certainly  some  difficulty,  in  the  event  of  the  parties 
living  beyond  the  period  of  21  years,  to  determine 
what  should  become  of  the  excess.  But,  if  Mrs. 
Griffiths  survived  that  period,  she  would  be  entitled 
to  the  accumulation,  provided  she  survived  her  hus- 
band, to  whose  death  it  was  confined;  and  it  was 
possible  that  he  might  live  only  two  or  three  years. 

Lord  Eldon  said,  the  question  turned  on  the  will 
and  the  act  of  parliament.  He  understood  a  petition 
to  the  same  effect  was  presented  to  the  Master  of  the 
Rolls,  insisting  that,  by  the  will,  accumulation  was 
prescribed  beyond  what  was  allowed  by  the  act,  and 
therefore  the  direction  was  wholly  void^    and  that 
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then  Mrs.  Griffiths'  husband  was,  within  the  terms 
of  the  act,  entitled  to  the  rents  and  profits,  as  if  no 
such  clause  for  accumulation  was  in  the  will.  And 
the  Master  of  the  Rolls  was  of  opinion,  that,  upon 
the  true  construction  of  the  act,  the  accumulation 
directed  during  the  life  of  the  husband,  if  not  in  fact 
going  beyond  21  years,  was  good;  and  if  it  did  in 
fact  continue  beyond  that  period,  yet,  upon  the  true 
construction  of  the  act,  the  direction  was  good  joro 
tanto ;  and  during  the  period  of  21  years,  the  rents  and 
profits  were  well  directed  to  accumulate,  leaving  it  to 
the  law  to  determine  what  was  to  become  of  the  rents 
and  profits  to  accrue  between  the  end  of  the  21  years, 
and  Ihe  expiration  of  the  life ;  and,  of  course,  to  de- 
termine also  what  was  to  become  of  the  interest  of 
the  fund  created  by  the  accumulation  permitted  for 
the  period  of  21  years. 

The  sort  of  case  now  before  him  was  not,  he  be- 
lieved, much  in  the  contemplation  of  the  legislature. 
It  was  material  to  attend  to  every  word  of  the  act,  for 
the  language  was  not  very  similar  to  any  other  act 
wi|t4jfj^either  enabling  or  restraining  clauses.  The 
phrase,  *'  partial  accumulation,"  was  rather  expres- 
sive of  tlie  effect  than  of  direction ;  but,  considering 
the  subsequent  part,  it  must  be  construed  what  should 
be  directed  to  be  accumulated.  If  the  act  stopped  at 
the  declaration  that  it  should  be  null  and  void,  the 
estate  in'  the  mean  time  would  be  considered  as  not 
given,  unless  falling  into  the  residuary  devise  ;  and 
therefore  the  rents  and  profits  undisposed  of  must 
have  gone  to  the  heir.  But  the  question  was,  whe- 
ther the  following  words  were  not  so  explanatory  of 
the  former,  as  to  show  in  what  sense  the  legislature 
used  the  words  declaring  that  it  should  be  null  and 
voi4>. and  whether,  taking  the  whole  clause  together, 
it  was  not  meant  only  as 'far  as  by  the  subsequent 
words  it  was  directed  to  be  so  considered  ?  The 
words,  *', so, long"  admitted  two  constructions;  one. 
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so  long  as  the  same,  by  the  effect  of  the  direction  in 
the  will,  should  be  capable  of  being-  accumulated  be- 
yond 2 1  years  from  the  death ;  the  other,  so  long  as 
the  same  should  be  directed  to  be  accumulated  con- 
trary to  the  provisions  of  the  act :  the  accumulation 
being  understood  to  be  contrary  to  the  act,  if  directed 
by  the  will  for  more  than  21  years.  It  was  obvious 
that  many  cases  upon  the  old  law  of  executory  de- 
vise and  accumulation  were  not  in  any  manner  pro- 
vided for  by  this  act :  he  doubted  whether  the  present 
case  was  thought  of;  for,  by  this  will,  the  estate  was 
given,  not  by  executory  devise,  but  by  creating  a 
trust  to  pay  the  annual  profits,  and  then  followed  the 
direction  for  accumOlation.  If  that  direction  was 
struck  out,  it  was  contended  that  the  effect  was  not, 
as  in  other  cases,  that  those  profits  would  be  undis- 
posed of,  but  that  it  must  be  considered  a  gift  in  jn'ce- 
se?iti;  and  that  the  clause  for  accumulation  did  not 
prejudice  their  immediately  entering  into  the  enjoy- 
ment. If  it  was  necessary  to  decide  that  question,  a 
good  deal  was  to  be  said  upon  it ;  and  it  was  not 
clear  upon  this  will  that  it  could  necessarily  be  made 
out  that  there  was  a  gift  in  pt'cesenti,  if  this  direction 
was  struck  out  of  the  will,  for  the  whole  must  be  taken 
together.  But,  supposing  it  not  struck  out,  was  the 
direction  void  altogether,  because  it  was  not  a  di- 
rection for  accumulation  during  21  years  or  less,  but 
which  might  happen  to  operate  during  a  period  that 
might  last  longer,  admitting  also  that  it  might  operate 
as  a  direction  for  less  in  effect  ?  The  point  was  doubt-  Longdon  v. 
ful;  but,  upon  the  whole,  that  construction  which  had  l^zVe^.m. 
been  put  upon  the  act  was  the  right  one ;  and  he  was 
the  rather  led  to  that,  by  the  concurrence  of  opinion 
among  those  to  whose  assistance  he  had  resorted 
upon  the  first  construction  of  an  act  of  so  much  im- 
portance, who  all  agreed,  that  this  was  the  proper 
construction.  Under  these  circumstances,  finding  Feame's 
the  Master  of  the  Rolls'  opinion  to  be  such  as  he  had  s.m "cth^it. 
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stated,  and  that  it  had  the  concurrence  of  those  whom 
he  had  consulted,  it  would  be  enough  for  hirn,  if  it 
was  only  the  inclination  of  his  opinion,  to  say  this  was 
the  right  construction. 

The  petition  was  dismissed. 

61.  It  has  been  determined  by  Sir  W.  Grant,  that 
a  trust  of  a  term,  during  the  minorities  of  tenants  for 
life,  or  in  tail,  to  receive  and  lay  out  the  rents  in  stock, 
to  accumulate  for  the  benefit  of  the  persons  who 
should,  upon  the  expiration  of  such  minorities  or  death 
of  the  minors,  become  entitled  to  the  rents,  and  of  the 
age  of  21,  was  too  remote  ;  and  being  void  in  its  crea- 
tion, was  incapable  of  modification,  so  as  to  establish 
it  to  the  extent  to  which  it  might  have  been  originally 
carried, 

62.  The  trust  of  a  term  of  1000  years  created  by  a 
settlement  was  declared  to  be, — That  during  the  mi- 
nority or  minorities  of  the  persons  who  for  the  time 
being  should,  under  the  limitations  in  the  settlement, 
be  immediate  tenants  for  life,  in  tail  male,  or  in  tail, 
in  possession,  or  actually  entitled  to  the  rents ;  the 
trustees  should  lay  out  the  rents,  after  payment  of 
certain  incumbrances,  in  the  public  funds,  to  accu-r 
mulate,  and  to  stand  possessed  of  such  funds  and  the 
accumulation  of  the  dividends  in  trust  for  such  person 
or  persons  as  should,  immediately  upon  the  expiration 
of  such  minority  or  minorities  or  deaths  of  such 
minors,  be  tenants  in  possession,  or  entitled  to  the 
rents,  and  be  of  the  age  of  21  years. 

The  bill  contended,  that  the  direction  for  the  ac- 
cumulation of  the  rents  and  profits  during  minority, 
until  there  should  be  a  tenant  in  possession  of  the 
age  of  2 1  years,  was  illegal  and  void  ;  and  that  there- 
fore the  plaintiff,  as  tenant  in  tail,  was  entitled  to  all 
the  estates,  and  to  all  the  rents  which  should  remain 
after  discharging  the  incumbrances.  It  was  argued 
for  the  plaintiff,  that  the  question  was,  whether  the 
direction  to  accumulate  the  rents  during  the  succes- 


J/^/e  XXXVIII.     Devise.    Ch.  XX,  %Q>2.  519 

sive  minorities  of  tenants  for  life,  or  in  tail,  until 
there  should  be  some  tenant  in  tail  adult  to  whom 
the  whole  accumulation  was  to  be  paid,  was  not  too 
remote ;  as  it  might  possibly  endure  much  longer 
than  the  allowed  limits.  It  might  happen,  though 
not  probable,  that  this  accumulation  woukl  go  be- 
yond a  century;  if,  for  instance,  the  then  tenant  for 
life,  who  was  a  minor,  should  marry  and  die  under 
age,  leaving  a  minor,  who  might  do  the  same.  In 
Griffiths  V.  Vere,  Lord  Eldon  laid  it  down  as  well  set-  Aate,  §  6o. 
tied,  that  the  possibility  that  an  executory  devise 
might  fall  within  the  legal  limits,  would  not  support 
it.  This  trust  of  accumulation,  therefore,  not  being 
within  the  act  39  &  40  Geo.  III.,  must  fall.  Ante,  §58. 

On  the  other  side  it  was  said,  that  the  direction 
for  accumulation  did  not  necessarily  include  a  longer 
period  than  the  law  allowed ;  and  might  fall  within 
those  limits.  It  was  not  a  plain  direct  transgression 
of  the  law;  as  the  limitation  in  Lade  v.  Holford,  Ante, c. 9. 
looking  to  a  period  of  twenty-six  years.  That  accu- 
mulation might  proceed  as  long  as  the  estate  might 
be  made  unalienable,  was  admitted  in  the  case  on 
Mr.  Thellusson's  will.  All  the  consequences  repre-  Ante,  §57. 
sented  as  flov/ing  from  this  accumulation  might  hap- 
pen upon  any  limitations  in  tail ;  a  series  of  suc- 
cessi\^e  minorities  preventing  alienation.  If  however 
this  trust  went  too  far,  it  was  void  only  for  the  excess, 
if  capable  of  being  clearly  distinguished.  It  was 
valid,  therefore,  at  least  until  a  tenant  in  tail  attained 
the  age  of  twenty-one. 

Sir  W.  Grant  said,  it  was  admitted  on  all  sides  in 
the  case  upon  Mr.  Thellusson's  will,  that  a  trust  of 
accumulation  could  not  exceed  the  limits  of  execu- 
tory devise.  It  was  on  one  side  strenuously  con- 
tended that  it  could  not  go  so  far ;  but  it  was  decided, 
that  so  long  as  an  estate  may  be  kept  from  vesting, 
so  long  accumulation  may  be  directed.  An  estate 
may  be  kept  from  vesting  until  an  unborn  child  of  a 


520  Title  XXXVllL     Devise.     CA.  xx.  §  62. 

person  in  being  attains  tlie  age  of  21  :  but -an  estate 
could  not  be  limited  so  as  to  vest  only  in  the  first 
descendant  of  a  person  in  being  who  might  attain 
21 ;  as  that  descendant  might  be  a  child  of  an  unborn 
child,  or  a  person  more  remote  ;  and  the  period  there- 
fore much  beyond  the  allowed  limits.  That  was  the 
direction  as  to  the  continuance  of  this  accumulation, 
and  the  consequent  suspension  of  vesting  of  the  accu- 
mulated fund ;  as  if  there  should  be  a  succession  of 
tenants  for  life,  dying  under  21,  the  accumulation 
would  be  to  continue,  and  the  accumulated  fund  to 
vest  only  in  a  person  attaining  that  age,  however  re- 
mote the  period.  To  ,that  extent  it  was  impossible  to 
support  it ;  whether  it  could  be  supported  to  any  ex- 
tent he  should  not  determine  till  he  saw  the  case  of 
Phipps  v.  Kelynge  in  the  Register's  book. 

A  few  days  after,  his  Honour  said  he  had  examined 
that  case,  and  found  it  was  in  substance  as  stated  in 
tS'fit''^'  *^^  ^^^^  ^^  Fearne's  Executory  Devises:  but  he  did 
not  think  it  would  be  found  to  be  an  authority  for 
the  proposition,  that  a  trust  for  accumulation,  exceed- 
ing the  allowed  limits,  was  void  only  for  the  excess. 
His  opinion  therefore  was,  that  this  trust  was  alto- 
gether void,  except  so  far  as  it  was  a  trust  for  pay- 
ment of  debts. 
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B.  Benaley,  Bolt  Court,  Fleet  Strett. 
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ABATEMENT  OF  FREEHOLD,  See  Disseisin. 
what  is,  I.  60. 

must  be  avoided  by  entry  or  continual  claim,  60,  65.  III.  356,  357. 
the  entry  of  a  younger  brother  upon  the  death  of  the  ancestor  is  not  an 

abatement,  I.  60. 
where  a  coparcener  enters  specially  claiming  the  whole  land,  she  gains 
her  sister  s  moiety  by,  II.  464.  Qu.  id.  476,  477. 

ABATEMENT  OF  WRITS, 

a  writ  of  partition  between  joint  tenants  does  not  abate  by  the  death  of 

one  of  them,  II.  456,  459. 
no  original  writ  abates  by  the  death  of  a  king  or  queen,  V.  66. 

ABATOR, 

may  make  a  vaHd  assignment  of  dowel',  I.  179. 
distinguished  from  a  tenant  at  sufferance,  264. 
cannot  grant  a  copyhold,  286. 

ABBOTS, 

who  held  per  baroniam  were  obliged  to  attend  the  Curia  Regis,  III.  147, 

ABEYANCE, 

of  the  freehold  de6ned,  I.  61,  62,  not  favoured  in  law,  63. 

instance  of  in  glebe,  62. 

of  the  fee-simple  defined,  I.  64,  65,  not  favoured  in  law,  65. 

of  a  dignity,  III.  219.     fiee  Dignities. 

of  a  remainder,  II.  386 — 390. 

ACCEPTANCE  OF  RENT, 

after  disclaimer,  bars  the  lord  of  his  writ  of  right,  I,  72. 

may  dispense  with  the  forfeiture  of  a  copyhold^  341. 

■when  it  bars  an  escheat.  III.  455. 

confirms  a  voidable  lease,  IV.  75,  but  not  of  a  void  lease,  76 — 78. 

bars  the  lessor  of  a  right  to  enter  on  the  breach  of  a  condition  in  a 

lease,  78. 
unless  he  was  ignorant  of  the  breach,  79. 

ACCIDENTAL  FIRE, 

how  far  a  tenant  for  life  is  answerable,  I.  138,  139. 
Q.  whether  a  tenant  by  the  curtesy  is  answerable,  1.5S  >. 
VOL.    VI.  2  M 
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ACCIDENTAL  FIRE— continued.  ^  ;   ,    /Ha 

Q.  whether  a  doweress  is  answerable,  I.  176. 
how  far  a  tenant  for  years  is  answerable,  240.  III.  143. 
usual  covenant  to  exempt  him  from  rebuilding,  I.  139. 

ACCOUNT,  ACTION  OF, 

lies  against  a  tenant  by  statute,  elegit,  &c.  II.  65. 

lies  between  joint  tenants,  446,  and  tenants  in  common,  473. 
ACCUMULATION,  TRUSTS  OF.     See  Perpetuities. 

doctrine  of  accumulations  previous  to  the  statute  39  &  40  Geo.  3  c.  98. 
VI.  476,  510,512. 

doctrine  of  accumulations  since  the  stat.  512. 

equity  will  support  a  trust  of  accumulation  pro  tanto,  513. 

ACT  OF  PARLIAMENT.     See  Statutes. 
perpetuities  by  act  of  parliament,  IV.  373. 
private  act.     See  Private  Act,  ib. 

ACTION, 

of  account.     See  Account. 

for  avoiding  fines.     See  Fines,  V.  252. 

of  debt.     See  Debt. 

real  and  possessory,  III.  358,  359. 

upon  a  covenant,  IV.  401,  402,  419. 

for  recovering  dower.     See  Dower. 

of  ejectment.     See  Ejectme7it. 

for  injuring  the  inheritance  lies  in  favour  of  a  reversioner,  II.  398. 

of  trespass.     See  Trespass. 

of  trover.     See  Trover. 

for  falsifying  recoveries.     See  Recovery. 

of  waste.     See  Waste. 

a  right  of  action, 

cannot  be  transferred,  1.  240,  368.  II.  4. 

will  not  support  a  contingent  freehold  remainder,  II.  289. 

may  stand  in  jointure,  434. 

ACTON  BURNELL,  stat.  of,  II.  47. 

ADMINISTRATORS.     See  Executors  and  Administrators. 
ADMISSION  of  a  Clerk  to  a  Benefice,  III.  14. 
ADMITTANCE  OF  COPYHOLDERS.     See  Copyhold. 
AD  QUOD  DAMNUM, 

writ  of,  (before  stat.  7  &  8  W.  c.  37.)  was  sued  out  previous  to  granting 
the  king's  licence  in  mortmain,  I.  63.  IV.  22. 

ADULTERY, 

is  a  bar  of  dower,  I.  185. 
but  not  of  curtesy,  158. 
nor  of  jointure,  220. 

ADVANCEMENT, 

no  trust  results  to  a  father  on  a  purchase  of  land  in  the  name  of  hiS 
child,  for  it  is  an  advancement,  I.  432.  Aliter,  when  in  his  own 
name  and  that  of  his  son,  ib. 

ADVERBS  OF  TIME, 

effect  of,  in  the  limitation  of  remainders,  II.  265, 

ADVERSE  POSSESSION, 

necessary  to  the  operation  of  the  statute  of  limitations,  and  what  it  is,  III. 
497,  and  to  the  operation  of  a  fine,  V,  235. 
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ADVICE, 

words  of,  do  not  create  a  devise,  VI.  173,  when  they  raise  a  trust,  VI. 
176.   And  see  ImunQtion. 

ADVOWSON, 

is  an  incorporeal  hereditament,  I.  55.  III.  2. 

origin  of  the  terms  advowson  and  patron,  ib.  3. 

is  a  right  of  presentation  to  a  church  or  ecclesiastical  benefice,  2. 

distinguished  from  a  right  of  nomination,  3. 

thus  cestui  que  trust  of  advowson  has  the  right  to  nominate,  but  the 
trustee  to  present,  ib. 

and  mortgagor  has  right  to  nominate,  but  morgagee  to  present,  ib.  22. 
of  a  moiety  of  a  church,  3. 
setnb.  lies  in  tenure,  5,  6. 
Appendant, 

or  annexed  to  the  manor  in  which  the  church  was  first  erected,  3,  4. 

may  become  in  gross,  by  what  means,  4,  5. 

may  cease  for  a  time  to  be  appendant,  and  may  become  so  again,  5. 

for  one  turn,  and  in  gross  for  another,  ib. 
In  gross, 

by  being  separated  from  the  manor  to  which  it  was  appendant,  4. 
by  what  conveyances,  ib.  5. 

may  be  conveyed  to  uses,  I.  366. 

cannot  be  extended  on  an  elegit,  II.  64.  III.  10. 

entails  of,  may  be  barred  by  fine,  V.  168.  and  recovery,  394. 
Presentative,  III.  6. 
Collative,  ib. 
Donative,  ib. 
seisin  of,  7. 

what  estate  may  be  had  in,  ib. 
is  subject  to  curtesy  and  dower,  7,  8. 
alienable,  by  what  conveyance,  8. 
devisable,  VI.  27. 
descendible.  III.  374. 

may  be  mortgaged,  but  morgagees  cannot  present,  II.  105.  III.  22. 
whether  appendant  or  in  gross  are  assets  for  payment  of  debts.  III.  10,11, 

and  may  be  sold  for  that  jmrpose  by  order  of  court  of  equity,  11,  31. 
are  not  within  the  statutes  of  limitation,  513. 
descend  to  the  whole  blood,  397. 
what  seisin  makes  a  possessio  fratris,  ib, 
colleges  in  the  English  universities  may  hold  a  larger  n&niber  of,  than 

the  moiety  of  their  fellows,  45  G.  3.  c.  101.  repealing  the  proviso  in 

9  Geo.  2.  c.  36.  §  5. 
what  number  the  colleges  of  Winchester,  Westminster,  and  Eton  may 

buy,  IV.  22. 
may  be  leased,  65. 
will  pass  by 

bargain  and  sale,  109. 

covenant  to  stand  seised,  117.  I.  366. 

lease  and  release,  126,  I.  366. 
fine  may  be  levied  of,  V.  133. 

words  in,  which  will  pass  advowson,  136. 
entail  of,  cannot  be  discontinued,  228. 
but  may  be  barred  by  fine,  if  the  advowson  is  in  gross,  168. 
a  recovery  may  be  suffered  of,  by  writ  of  right  of  advowson,  but  a  writ 

of  entry  in  the  post  does  not  lie,  368. 

^  M  2 
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ADVOWSON— continued.  >i»vv/n  , 

rresentation,  !i..!r:"r5; 

any  number  of  presentations  may  be  granted,  ,IIJ[,jj|gg^q  \..  . 
right  of,  goes  to  executors,  17.  .  .  ^v^,.  ;,,,, 

may  be  devised,  VI.  27, 
grant  of  the  next,  does  not  become  void  on  the  crown's  acquirin  g  a 

right  to  present,  III.  9,  10, 
one  coparcener  does  not  lose  her  turn  to  prfjgent  by  ysurp^^icj^  on  her 

elder  sister  21.  _      _      '  ^  (^)Mj:h  ^ncm£ i^i^' '^ 

distmguished  irom  nomination,  3.  ».-,:«  , 

to  a  church,  is  equivalent  to  corporeal  seisin  of  land,  7.  "r^" 

must  be  in  writing,  13. 

may  be  revoked,  14.  ' 

simoniacal,  when,  29. 
who  may  present,  16. 

husband  seised  jure  uxoria  must  present  in  his  own  and  wife's 

name,  17. 
tenants  by  curtesy  and  dower,  ib, 
executors  or  administrators,  when,  ib. 
heirs,  when,  ib, 
infants,  ib.  IV.  154. 

but  semb.  guardians  must  concur,  I.  19. 
joint  tenants,  ib. 

coparceners  and  their  grantees,  20,  21. 
tenants  in  common,  21. 

effects  of  partition  of  advowson  held  in  joint  tenancy,  copar- 
cenary, or  in  common,  ib, 
mortgagor  is  entitled  to  nominate,  22,  but  mortgagee  to  present,  23, 
Qu.  whether  a  cognizee,  by  statute,  of  a  manor  to  which  an  ad- 
:::   .V-  vowson  is  appendant,  may  present,  23. 

a  bankrupt,  on  vacancy  before  advowson  sold,, iiiider' the  com- 
mission, ib.  , " '   •  J  ' "   ' 
W  ho  are  incapable  of  presenting, 

aliens,  outlaws,  24,  lunatics,  25. 
'persons  refusing  to  subscribe  the  declaration  in  1  W.  &  M,  sess,  1. 
c.  26,  24. 
Roman  catholics  and  their  mortgagees  or  trustees,  ib. 
m  T^Miii    .  but  a  protestant  may  purchase  advowson  from  a  papisit  for  a 

valuable  consideration,  25. 
^^-j-jfj,^;^;  Examination  of  the  clerk, 

belongs  to  the  bishop,  25. 
3^{f;,^^(Yr  causes  of  refusal,  ib. 

remedies  of  the  clerk  and  patron  against  the  bishop  for  refusing  to 
-^  .  institute  without  cause,  ib.  26. 

admission,  14. 
institution,  ib. 
induction, 

belongs  of  common  right  to  the  archdeacon,  \4. 
form  of  induction,  15, 
:    I^apse,  ib. 

Simony,  III.  26.  „o^ I  .7 !  'es^ij  lo  !.ou£ ^ 

..      .  what  contracts  and  presentations -axe  simoiiiacal,  27— 29. 
king  shall  present,  if  committed,  27, 
promise  to  present  on  marrying  daughter  of  patron,  is,  28 
reservation  of  an  annuity  to  widow  or  son  of  last  incuinbent,  ib'.  Qu. 
will  oust  the  presentee,  although  he  is  ignorant  of  it,  ib 
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ADVOWSON— continued.  OVUA 

Simony,  *^ 

sale  of  presentation  during  a  vacancy,  is,TK29. 
but  not  sale  of  next  presentation,  though  incumbent  is  in  a  dying 
state,  30. 
exception,  in  case  of  clergyman  purchasing,  32,  33,  and  Qu. 
general  bonds  for  resignation  are  void,  34,  35. 
but  not  special  bonds,  40,  nor  bonds  to  resign  in  favour  of  a  parti- 
cular person,  41.  n.  (a.) 
AFTERMATH, 

Q.  whether  tithable.  III.  46. 
AGENT, 

notice  to  him  is  notice  to  the  party,  IV.  491,  496,  499. 

AGISTMENT  TITHES.     See  Tithes. 

AGREEMENT,     ^ee  Articles  of  Agreement,  Deed. 

considered  with  reference  to  the  statute  of  frauds,  29  Car.  2.  c.  3,  and 
to  the  construction  of,  §  4.  IV.  33. 
what  instrument  amounts  to  an  agreement  or  contract,  ib.  34. 
what  is  a  sufficient  signing,  35. 
sealing  is  unnecessary,  ib. 

signing  by  the  party  to  be  charged,  is  sufficient,  ib.  37, 
signing  by  a  third  person  as  clerk  to  the  agent  for  a  seller,  ie 

good,  36. 
an  agent  may  be  authorised  to  sign  by  parol,  ib. 
"   '    a  letter  signed  by  the  party  to  be  charged,  specifying  all  the  terms 
or  referring  to  them  in  some  written  agreement,  is  an  agreement,  37, 
•;  '  must  be  stamped  before  given  in  evidence,  38. 

letters  previous  to  marriage  of  a  child  are  agreements,  ib. 
though  by  parol,  is  good  in  equity,  though  the  statute  is  relied  on, 
when  there  is  fraud,  40,  41. 
or  where  there  has  been  part  performance,  ib.  45. 
what  acts  are  a  part  performance  ;  >   , 

,  delivery  of  possession  or  laying  out  money,  41  i'  46;  ' 

payment  of  purchase  money,  42. 
but  not  payment  of  earnest,  or  of  a  small  sum,  ib. 
nor  introductory  acts,  ib. 
by  parol  is  good,  where  it  is  confessed  to  exist  without  insisting  on 

Stat,  frauds,  47. 
written  agreement,  when  may  be  discharged  by  parol,  notwithstanding 

the  stat.  ib. 
no  averment  founded  on  parol  evidence  can  be  admitted  to  contradict 
or  vary  a  written  agreement,  47,  48. 
an   agreement  to  surrender  a  copyhold  does  not  entitle  the  lord  to  a 

fine,  I.  314. 
restraining  an  equity  of  redemption,  is  void,  II.  83,  84. 
for  partition,  how  far  it  binds  a  joint  tenant,  460. 
for  partition,  by  husbands  of  joint  tenants,  will  not  bind  the  heirs  of  the 

joint  tenants,  461. 
by  an  infant  to  levy  a  fine  or  suffer  a  recovery  to  uses,  will  Dot  amount 

to  a  declaration  of  uses,  IV.  140.  ■  r  ; n 

to  convey  lands,  will  operate  in  equity  as  a  revocation  of  a  devise, 
VI.  100. 

AIDS,  *  ;^ 

original,  by  feudal  vassal  to  lord,  I,  14,  - 

purely  military,  14,  30.  -"^  ^\ii^:>j^^^  ^-'^  'swo  .-: 
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ALIENATION,  ^^OT^^UO  YS  ^OiTAM:iLlA 

unlimited  power  of,  existed  in  England  in  the  tiifie  of  the  Saxons,  I'V.  4. 

by  a  tenant  in  tail  is  not  void  but  voidable,  and  sometimes  creates  a  dis- 

■    continuance,  I.  88,  89, 91 ,  92.  II.  318.  III.,§i59;.i'See  Discontinuance. 

uses  were  alienable,  I.  368.  ■nlii?  iie  o.'  iiu'C'il 

trusts  are  alienable,  440.  ■  '   . 

conditions  in  lease  for  years  restraining  it  construed  strictly,  II.  8. 

and  do  not  extend  to  assignees  of  lessee  who  has  assigned  his  term  Avith 

consent  of  lessor,  ib. 
a  tenant  for  life  or  years  may  be  restrained   from  by  proviso,  II.   8. 

IV.  358. 
may  be  restrained  by  act  of  parliament,  3/3. 
how  long  a  power  of  alienation  may  be  suspended,  365,  366.     See  Per- 

petuities  and  Executory  Devise. 
of  an  equity  of  redemption,  11.  114. 
of  advowsons,  III.  8. 
of  tithes  impropriate,  57, 
a  dignity  cannot  be  aliened,  176. 

of  offices,  when  an  offence  against  the  statute  5  &  6  Edward  VI.,  128. 
prevents  an  escheat,  455.  mml&£ 

origin  and  progress  of  the  power  of  alienation,  IV.  4. 
fines  for  alienation  of  lands  held  in  capite,  4,7. 
by  lay,  ecclesiastical,  and  eleemosynary  corporations,  14. 
of  copyholds.     8ee  Alienation  bij  Custom. 

fines  are  due  to  the  lord,  I.  310. 

if  contrary  to  custom  produces  a  forfeiture,  328. 

by  matter  of  record,  V.  1. 
of  crown  lands,  V.  36. 

by  fine,  distinguished  from  alienation  by  feoffment  or  deed,  174:.  IL  6. 
effects  of,  in  revoking  a  devise.     Hee  Devise.  ""^^.''^i'  f''''' 

ALIENATION  BY  CUSTOM,  V.  494.  r^ovoaai  s  v:d 

alienation  of  copyholds  by  surrender  and  admittance,  4^J^^f8.y 
Surrender,  *^  ^"^*'''^" 

what  surrenders  are  valid,  ib. 

the  word  surrender  is  necessary,  496.  ~ 

of  surrenders  in  and  out  of  court,  and  to  the  steward,  ib.  497. 
of  surrenders  by  attorney,  497. 
who  may  surrender,  ib. 

committees  of  lunatics,  ib.  498. 

a  feme  covert  jointly  with  her  husband,  498. 

a  custom  that  she  shall  surrender  alone  is  not  good,  ib. 

in  what  case  she  may  surrender  alone,  ib,  499. 
■what  estate  may  be  surrendered,  499. 
nothing  but  a  legal  estate,  ib. 
a  mere  possibility  cannot  be  surrendered,  ib. 

a  trust  estate,  or  equitable  interest  will  pass  without  surrender,  ib. 
construction  of  a  surrender  as  to  describing  the  premises,  ib. 
to  whose  use  a  surrender  may  be  made,  500. 
a  husband  may  surrender  to  the  use  of  his  wife,  501. 
and  a  wife  by  custom  to  her  husband,  ib. 
a  surrender  to  the  use  of  a  person  not  in  esse,  as  an  infant  in  ventre 

matris,is  good,  500,  501. 
description  of  grantee,  50 1 . 
to  the  use  of  a  will.     See  Devise, 
Presentment,  501,  iiti^  ivu  i,i  i;uj5ti6jiii  npiLa 
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ALIENATION  BY  CUSTOM— continued. 

Admittance,  V.  502. 

must  be  entered  on  the  court  rolls,  503. 

form  of  the  entry,  502 . 

what  will  amount  to  an  admittance,  503. 

must  be  according  to  the  surrender,  504. 

the  court  of  king's  bench  will  compel  the  lord  to  admit,  ib. 

fines  are  due  on  admittance,  I.  310. 

who  may  admit,  V,  504. 
effect  of  a  surrender  and  admittance,  505. 
the  admittance  relates  back  to  the  surrender,  506. 
a  surrender  and  presentment  severs  a  joint  tenancy,  V.  506. 
surrenders  by  way  of  mortgage, 

the  surrenderor   continues  legal  tenant  till  the    mortgagee   is   ad-, 
mitted,  V.  511. 
although  the  surrender  be  not  presented,  it  is  alien  in  equity,  512. 
the  mortgagee  will  not  be  allowed  to  tack  a  judgment  debt  to  his  mort- 
gage, ib. 
a  surrender  does  not  destroy  a  contingent  remainder,  513. 
a  surrender  and  re-surrender  alters  the  descent,  514. 

construction  of  surrenders,  515. 
what  words  create  an  entail,  516. 
in  what  similar  to  the  construction  of  wills,  517. 
are  now  construed  as  deeds,  ib. 
application  of  the  rule  in  Shelley's  case,  519. 

whether  a  surrender  may  be  made  to  springing  and  shifting  uses,  524. 
a  surrender  sometimes  supplied  in  equity,  524. 
an  agreement  in  writing  to  surrender  is  binding,  525. 
how  the  entails  of  copyholds  may  be  barred, 
by  forfeiture  and  regrant,  526. 

by  a  recovery  in  the  manor  court,  527.     See  Recovery, 
usual  mode  of  suffering  such  a  recovery,  529. 
such  recovery  is  a  discontinuance,  528,  529. 
when  may  be  suffered  in  C.  P",  530. 
effect  of  such  a  recovery  on  the  descent,  ib. 
how  such  recoveries  may  be  reversed,  484,  485. 
within  what  time,  485. 
by  surrender,  531. 

a  custom  of  barring  entails  of  copyholds  by  surrender  or  by  re- 
covery is  good,  532. 
by  a  grant  of  the  freehold  from  the  lord,  535. 
how  an  equitable  entail  may  be  barred,  537. 
by  surrender  to  the  use  of  one's  last  will,  VI.  41. 
the  entail  of  the  trust  of  a  copyhold  is  not  barred  by  a  devise,  45, 
how  the  entails  of  conditional  fees  may  be  barred,  V.  538. 
effect  of  a  release  to  a  tenant  de  facto,  539. 
the  releasee  must  have  been  admitted,  540. 
joint  tenants  may  release  to  each  other  without  a  surrender,  541. 

ALIENS, 

joint  tenancy  of,  with  natural  born  subject,  II.  441, 

who  are  considered  such,  III.  365. 

cannot  be  freeholders,  I.  62. 

cannot  be  tenants  by  the  curtesy,  I.  151. 

are  not  entitled  to  dower;  Exceptions,  168,  169. 

an  alien  husband  is  not  entitled  to  aterm  belonging  to  his  wife,  I.  244. 
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ALIENS— continued.  .b^amiiioa^tViaMTKIO^aA 

cannot  be  seised  to  uses,  I.  365,  3771^^^  if>  *2"s^9''  ^i^tliia-^v  ^nu^  ^ 
an  alien  friend  merchant  may  have  the^befiefit  of  a  Statute  6f  recog- 
nizance, II.  55.  .  •    •  ;  .ji.qO'; 
may  be  joint  tenants,  but  are  liable  to  forfeiture  ppon  office  found,.-;44lV 
cannot  present  to  liWnojs,  III.  24.      ,„  r,  ,,p      ^a    nx    „  .,„  ^  v.  V 
cannot  inherit  lands,  355.                                   ..vy,.,^.  ^,,p      •?'««-••  lis 
a  title  may  be  deduced  through  an  alien,  367,"                       '   "1 ' 
may  purchase  but  cannot  hold  lands,  IV.  21.^                       IVOH'I*!/', 
cannot  levy  fines,  V.  127.                  -i  ^i6  ^i.  i.  ^ai.  .. 
may  suffer  recoveries,  290,  376.          ^^-.-jr---./  -r-rrrn  ^ 
an  alien  is  a  good  tenant  to  the  praecipe  until  office  louad,  376. 
may  be  devisees,  but  Qu.  for  whose  benefit,  VI.  16. 

ALLODIUM,  OR  ALLODIAL  LANDS, 
derivation  of  the  word,  I.  6.. 

owner  of,  ,: 

had  the  dominium  rectum  et  veruni,  4.  "" 

though  liber  homo,  was  bound  to  military  ser\dce,  6. 
nature  of,  8,  9.  , 

;[;  conversion  of  into  the  feud,  reasons  for,  and  effects  of  it,  j8i-9i,.'24. 
lands  given,  without  reserving  fealty,  were,  13.       ,.  6,13  iigxjorli 
yffi   on  descent  of,  the  ascending  line  might  inherit,  ITv^rfs/  ia<^'?X9 

cannot  now  exist  in  England,  and  why,  23,  24ti    S^I^eitdal  System.. 
AMBIGUITAS  LATENS,  h  f  .:  ^7    ,    -i     - 

may  be  explained  in  a  deed  by  averment,  IV.  270.  =»m>>?  odi 

and  also  ina  will,  VI.  167,  168.  '-/A-ii^iA 

AMENDMENT^'^^^  ^)^^^^' ^'^^ '^^  i.K>il;/^  io«  ii/c$; 

of  nnes,  V.  lo9.     oee  rme.  ^  ■'  u    ,      A 

of  recoveries,  382.     fiee  Recovenj.  .^,4-    '\t-fh  V 

ANCIENT  DEMESNE,  COURTS  OF,  "  t{^«^W"Jd 

.  ^nes  niay  be  levied  in  them,  V.  102.  _  ^jj  aJaoiaasIiJsa 

ANCIENT  DEMESNE  LANDS,  :^.-isiisAC, 

^nature  of  their  temirej  1.44  j  45.  >     .  '■ '^  \xai 

id  if  how  destroj'ed,  46.  UxU'     '<=.!:,  i-.-    :.     : .  ••  '^j^ 

privileges  of  the  tenants  of,  45.  -^i  ij^'-  .;-■  '  ^  ■•    :■  --  j     : 

may  be  extended  by  elegit,  II.  61.  •  .^t  wf  hw)>hk  "«  .faT^IWDilA 

fines  of  them  cannot  be  levied  in  the  court  of  common  pleas,  V.  102. 
if  a  fine  be  levied  in  the  court  of  common  pleas  of  ancient  demesne  lands, 

it  must  be  reversed  by  writ  of  deceit,  250. 
a  recovery  suffered  -of  ancient  demesne  lands  is  reversible  by  writ  of 
deceit,  484. 

ANNUITIES,  III.  2. 

cluirged  on  the  persons  of  the  grantors  only  cannot  be  entailed,  I.  83. 
charged  oh  duties  for  imports  and  exports  cannot  be  entailed,  ib. 
charged  on  the  post-office  revenues  cannot  be  entailed,  ib. 
an  annuity  charged  on  personal  estates  is  not  subject  to  dower.  III.  336. 
a  recovery  cannot  be  suffered  of  an  annuity  charged  on  personal  estate, 
V.  368. 

APPARENT  HEIR,  distinguished  from  v^n  heir  presmiptive,  III,  373. 

APPOINTEE,  .  jj  liiiod  -iii  JiiSfiiVrtq  lot  ^khiois  »j,«  .^d^-f 

who  may  be  one,  IV.  161.  .'    .  '-j-y/ni*'^  *' 

APPOINTMENT* .  5  ;  .,^),-|  r/ '.,;-;';..  h, 

power  of.     See  J*ower.  _  ^,  ^^^^ 

under  a  power.    See  Poicer.         ..^mh^^'^  o-Se    Jquufosd  £  1q 
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APPOINTMENT— continued. 

a  trust  results  in  default  of  appointment,  I.  428. 
-5  ,;of  new  trustees  by  tlie  court  of  chancery,  501. 

APPORTIONMENT, 

of  conditions,  II.  43.     See  Conditions. 
of  common,  III.  84.     See  Common, 
of  rents.     See  Rents. 

APPROVEMENT  OF  COMMON  under  statutes  29  Hen.  III.  c.  4,  and 
Westm.  2.  c.  46,  III.  89,  92. 

ARTICLES  OF  AGREEMENT.     See  Agreement. 
nature  and  construction  of,  IV.  11,  12,  274. 
are  good  against  judgment  creditors,  II.  58. 

in  what  cases  articles  of  agreement  will  sever  a  joint  tenancy,  452M  ■  A 
lands  contracted  for  by  articles  are  devisable,  VI.  24. 
construction  of,  IV.  274. 
On  marriage.     See  Settlements, 
how  construed,  IV.  274,  323. 
cross  remainders  may  be  implied  in,  323. 

tule  in  Shelley's  case,  where  the  words  are  heirs,  not  applied  to,  335. 
though  the  estate  be  the  Avife's,  340. 

except  where  an  estate  tail  is  given  to  the  Avife  in  an  estate  of  the 
^tA"; J ;>;'''      husband's,  ib. 

■      or  Avhere  there  is  a  difference  in  two  sets  of  limitations,  343. 
the  same  construction  prevails  as  to  daughters,  Avhere  the  Avords  are 

heirs  female,  344. 
but  not  where  the  avoi  ds  are  heirs  of  the  body,  and  there  is  a  pro- 
vision for  daughters,  346. 
the  Avord  issue  extends  to  daughters,  348. 
bind  lands,  Avhen,  403,  404. 

by  widoAV,  previous  to  second  marriage,  481.  ' -'    '  '^^  ■     "   ' 

settlements  in  pursuance  of  articles  rectified,  whether  sal' Afed^' Before 

or  after  marriage,  349.  ;]  \(3:(^    i/'II  i '.*//', 

except  in  the  case  of  purchasers  for  valuable  consideration,  351. 

except  where  made  before  marriage,   and  not  expressed  to  be  in 

pursuance  of  the  articles,  350.  ;<;ii  >;  yM|  vj  d  ji>in!-:  ^ 

ARUNDEL  an  earldom  by  tenure,  III.  145.         •  \^  bsbnaJzH  ^  ^mi 

.  yi  £j^'.ioiin£.>  fiiem  10  sQflii 
ASSETS,  .,>.-.  sdJm  bslvarodsiutJE}  li 

defined,  IV.  383.  _  :  b:>gi >V'.rt  fid  iaum  i'j 

>,,   -  by  descent,  the  heir  is  liable  to  their  amount) J.  j^ygng  (jravoom  -.. 
What  are  considered  assets,  .igj^  ,tiocw>b" 

trust  estates,  I.  448.  <,  ,y\\    p'y,\"P',-vfY ^. 

terms  attendant,  or  in  gross,  454,  463.  .         ^   -  ;         > 

an  equity  of  redemption  is  assets  in  equity,  IJ.1 24,^  125,  and  some- 
times at  law,  124.  .J'o-^oq  adJ  lio  l^u^ti^        ' 
what  reA^ersions  are  assets,  ^e  Reversiov^  .^^^^^^^^     .^,^J^  ^ 

;  jopyholds  are  not  assets,  L  3^1,.^  bai^iiaad  jonirifio  \c^ovoor«  s 
advoAA'Sons,  ill.  lU,  31.  -      .  cc^g    y 

tithes  in  the  hands  of  laymen,  55.  .  >.      ■:    ..-     ntr^tJ  fr-rM*rtr  mrt,  ■> 

•^  a^rent  in  some  cases,  333.      "^  bmi.m'gatieiD  ,5IiaH^T^J.JIA^^.^ 
what  are  assets  for  payment  of  bond  debts,  IV.  101.    «'i»:iT/IlO*lH/' 

ASSIGNEE,  .'  .  -"'^^^-.t^,^'^'"'^''... 

Avho  are  assignees  within  the  statute  32  Hen.  YJIL; 'll;  41.  IV.'  399, 

401,  402.  -'^^^;.^i  i^tj-r     J<.  rv'^''-^ 

of  a  bankrupt.    See  Bankrupt.  ^  >w*^  ©^ .  .wno^&  nhi^. 
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ASSIGNEE— continued.  ^  -niG.mi^J'ri: 

of  a  bond,  must  sue  in  the  name  of  the  first  obligee,  IV,^  lQ4v)       ■: 
of  a  lease,  is  subject  to  the  covenants,  II.  103.  IV.  398,  422. 

is  entitled  to  the  benefit  of  covenants,  402. 
of  a  mortgage,  is  only  entitled  to  what  is  due,  II.  107,  108. 

will  be  allowed  interest  upon  interest  on  the  money  paid,  when,  180. 
of  lessor  and  lessee,  what  privity  between  them,  IV.  403. 
of  an  office,  distinguished  from  a  deputy.  III.  124. 

ASSIGNMENT, 

is  properly  a  transfer  of  some  particular  estate  in  lands,  but  is  usually 

applied  to  the  transfer  of  a  term  for  years,  IV.  97. 
distinguished  from  a  derivative,  or  under  lease,  ib. 
proper  operative  words  of,  ib. 
is  good  without  technical  words,  ib. 
since  stat.  frauds,  must  be  by  deed  or  note  in  writing,  ib. 
what  may  be  assigned, 

every  estate  in  lands  and  tenements,  ib.  98. 

every  certain  estate  vested  in  praesenti  in  incorporeal  hereditaments, 
though  the  interest  be  to  take  effect  in  futuro,  98. 

a  mortgage,  II.  107. 

a  contingent  remainder  or  equitable  interest,  394.  IV.  98. 

an  office  in  some  cases,  III.  121. 

a  bond  in  equity,  IV.  105. 

a  chose  in  action  in  equity,  98,  105,  but  not  at  law,  II.  4.  IV.  104. 

an  executory  interest,  VI.  471. 

a  power  coupled  with  an  interest,  IV.  98. 
but  not  a  naked  power,  ib. 

nothing  in  action,  entry,  or  re-entry,  ib. 
of  dower.     See  Dower. 
of  a  lease, 

covenant  not  to  assign,  IV.  400. 

does  not  exonerate  the  assignor  from  covenants,  IV.  401. 

usual  covenants  in,  422, 

registering  the  assignment  is  not  registering  the  lease,  487. 
of  a  mortgage, 

the  mortgagor  is  usually  a  party,  II.  108. 

registering  the  assignment  is  not  notice  to  the  occupier,  ib. 
of  a  term  attendant.     See  Trust. 
of  a  term  for  years,  is  good  without  consideration,  102. 

ASSIZE, 

judges  of,  may  take  the  acknowledgments  of  fines  without  any  writ  of 

dedimus  potestatem,  V.  106. 
rents  of  assize,  III.  314. 

ASSURANCES,  different  kinds  of,  IV.  8. 

ATTAINDER, 

for  high  treason,  ^ 

creates  a  forfeiture,  , 

of  an  estate  in  fee  simple,  I.  72.  ; 

of  an  estate  tail,  I.  99.     Exception,  in  favour  of  i^su?  in  tail,  III. 

439,440. 
of  a  right  of  entry  in  the  tenant  in  tail,  I.  100. 

but  not  of  a  right  of  action,  ib. 

and  only  while  there  are  heirs  inheritable,  ib. 
of  a  husband  is  a  bar  of  dower,  184. 
of  a  cestui  que  trust  creates  a  forfeiture,  367,  445^  446, 
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ATTAINDER— continued.  - 

for  high  treason,  ■      '     '^'i'     '- 

a  power  becomes  forfeited  to  the  crown  on,  IV.  252. 

in  what  cases  the  croAvn  may  execute  a  power  so  forfeited,  ib.  , 

for  felony, 

does  not  create  a  fcwfeiture  of  an  estate  tail,  I.  100. 
of  a  husband  is  not  a  bar  of  dower,  184,  185. 

for  petty  treason  or  felony, 

creates  a  forfeiture  of  estate  in  fee  simple  for  an,  jour,  et  w^st.  I.  72, 
of  cestui  que  trust  does  not  create  forfeiture,  446,  367.  .   , 

for  treason  or  felony, 

takes  away  curtesy,  I.  151. 

but  not  jointure  for  attainder  of  husband,  220, 

of  a  copyholder,  creates  a  forfeiture,  527,  Exception,  328. 

of  a  trustee,  creates  a  forfeiture  of  the  legal  estate,  488.  ^ 

creates  a  forfeiture  of  a  dignity.  III.  179,  181.        ^  -tRii-f 

of  a  co-heir,  does  not  terminate  an  abeyance  of  a  dignity,  23^;- 

causes  corruption  of  blood,  except  in  the  case  of  an  entail,  439,'440. 

of  a  warrantor,  destroys  his  warranty,  IV.  391. 

ATTAINTED  PERSONS, 

cannot  be  freeholders,  I.  62,  184, 

are  barred  of  dower,  185.  --''' 

are  incapable  of  inheriting  or  transmitting,  III.  367,  368. 

cannot  convey  by  deed,  IV.  21. 

may  purchase,  but  cannot  hold,  ib.  22. 

ATTENDANT  TERMS,  I.  454.    See  T^ms^.,^,, 
ATTESTATION,  t  w  ,yij« 

of  a  deed,  IV.  32. 

of  a  will,  VI.  51.     See  Devise. 

of  a  declaration  to  revoke  a  devise,  86.     See  Devise.''^"  ju^aa  ^^a. 

r:'(cx'i  .ton  asnb 

ATTORNEY, 

notice  to  him  is  notice  to  the  party,  IV.  491,  496, ,499,    ^  ,  ., 
gift  or  gratuity  to,  444,  ,  .,»^ii^Jic 

voucher  by  attorney,  V.  336.  ^^L'.iisir  si  ui-QH-sfioci: 

a  copyholder  may  surrender  in  court  by  attorney,  497.   ..ihsJaig-ii 
deed  of  gift  to,  or  of  purchase  by,  when  avoided,  IVv  444  mini  £  'to 
ATTORNMENT  ntodrm  tbog  si  tSiissic  lol  raiol  'm  Iq 

a  grant  operates  v'ithout  attornment,  IV.  55.  ^a^i?>?>A 

after  a  fine  is  now  unnecessary,  V,  9i'.>->)04  yrfl  eijjj  x.^m  ,.lo  ^s^hu'i 

ATTRACTION,  .g  jO  ^i,^^'io  ^la^x 

an  earldom  does  not  attract  a  barony,  Jll.,  177.        .«..    ^o^k.     . 

AVERIUM,  meaning  of  the  word,  I.  324.~ 

AVERMENT,     See  Parol  Evidence.  _  .me.Btnl  d-^d  . 

an  averment  that  a  provision  made  for  a  wife  previous  to  mamage  was 

meant  in  bar  of  dower,  Qu.  if  admissible,  I.  202,  203. 
admissible  to  explain  or  support,  but  not  to  contradiotiOt-yarj',  a  Avntlen 

agreement,  IV.  47,  48.  ■  ■      '' 

when  admissible  in  the  construction  of  deeds,  267—270. 
Avhen  admissible  in  reversing  fines  or  recoveries.     See  i^me  and  7?e- 

covery.  'C'-'^  ^'■^'^         i 

an  averment  of  the  uses  of  a  devise  is  inadmissiblei  iVJiiaSii  a  1o  ; 
when  admissible  in  the  constructiQn  of  deyiisesj.lS^y^^i  i«?s9p  .jj  lo^ 
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AVOIDANCE,  nrr*^  V  T'T  '": 

of  deeds.     See  Deed,  IV.  435,  43f.^  "^^j^^w  9«  abn^I  sdJ  9-^90 
of  fines.     fieeFine.  '      ,,y£8H906.- 

AVON  RIVER, 

shares  in,  are  real  property,  I.  54. 

a  woman  may  be  endowed  of  a  share  in  it,!  ITU 

AVOWRIES,  '   '''^'^ 

restrained  to  50  years  by  the  statute  of  limitations,  III.  340,  492. 
distinction  as  to  seisin  in  case  of,  492. 


B. 

BANKRUPT, 

may  present  to  a  living,  III.  23. 

executing  poAvers  by,  IV.  250,  and  note  *. 

settlement  by,  after  marriage,  when  only  good,  462.  ■  '"« 

Assignee  of,  1  ■■  v/i 

must  be  admitted  to  a  copyhold,  I.  331.  '  'ins  toix 

not  protected  from  dower  by  a  term  attendant,  483.  ■       tdsm  o:> 

-M         may  not  buy  the  bankrupt's  estate,  IV.  444.  ^a  baedaisfi  c 

estates  tail  are  subject  to  the  bankrupt  laws,  I.  98,  99." '  '■ ' 

BANKRUPTCY, 

of  copyholders.     See  Copyhold. 

a  condition  that  a  lease  shall  determine  by  bankruptcy  iSj^qQ^,,^.  13. 

BARGAIN  AND  SALE,  <^  i^q  ^l^s* 

,      is  a  deed  deriving  effect  from  Stat.  Uses,  IV.  24,  105,  106. 
^"     when  enures  as  a  feoffment,  49.  ■ '' 

operates  without  transmutation  of  possession,  for  it  only  transfers  a  use, 

106.  I.  396. 
what  words  are  necessary,  IV.  107.  ...i9ogoI>  lilv 

the  words  '  bargain  and  sell,'  ""^'^  '--^^  •^ 

may  create  a  covenant  to  stand  seised,  111,  116. 
or  enure  as  a  confirmation,  though  bad   as  a  bargain    and  sale,  of 
'■''•■''    •  want' of  consideration,  263, 

operate  as  covenants  for  the  title,  409. 
who  may  convey  by,  108, 
what  may  be  conveyed  by, 

every  estate  of  freehold  in  possession,  109. 

estates  in  remainder  and  reversion,  if  the  right  to  them  is   actually 

vested  in  the  bargainor  at  the  time,  ib, 
incorporeal  hereditaments  in  esse  at  the  time,  as  rents,   advowsons, 

tithes,  commons,  &c.  ib.,  and  see  I.  366,  380,  381. 
but  not  a  chattel  interest,  and  why,  IV.  110, 
a  chattel  interest  may  be  created  by,  ib. 
requires  a  pecuniary  consideration,  or  will  be  void,  24,  110. 

but  the  quantity  of  tlie  sum  is  not  material,  110,  126. 
Thus  a  conveyance  to  a  person  on  trust  to  pay  grantor's  debts   out  of 

the  lands  conveyed,  will  not  operate  as,  1 1 1. 
a  rent  may  be  reserved  on,  ib.  III.  317. 
must  be  by  indenture,  IV.  112. 
_,must  be  enrolled,  ib.  120. 

the  enrolment  must  be  within  six  Innar  months,  112,  \. 

and  has  a  relation  to  the  date  qv  delivery,  ib.  1 14. 
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BARGAIN  AND  SALE— continued.  ^^ 

where  the  lands  are  within  certain  cities  or  boroughs,  enrolment   is 
unnecessary,  IV,  113.  i'.^.u  .' i  > 

a  bargain  and  sale  for  years  need  not  be  enrolled,  ib.       '  7 

its  effect  as  an  agreement  to  convey,  or  as  a  grant  of  reVerfii'dn;ivhenf 
it  is  not  enrolled,  265. 

if  enrolled,  will  in  London  bar  a  woman  of  dower,  I.  187. 
does  not  divest  any  estate,  IV.  115,  1'22.  for  it  only  conveys  what  the. 

bargainor  may  lawfully  convey,  II.  319. 
no  use  can  be  declared  on,  except  to  the  bargainee,  IV.  122. 
use  remains  to  bargainor  by  implication,  I.  403.  IV.  260. 
to  whom  the  title  deeds  belong,  128. 
Qu.  if  powers  can  be  inserted  in,  148,  199. 
a  power  of  leasing  cannot  be  reserved  in,  199. 
Qu.  whether  a  power  of  revocation  and  appointment  may  be  given  in  a 

bargain  and  sale,  148.  ^  i.  jAA'/.Kri 

does  not  extinguish  a  power  in  gross,  248.  •&3iq  vjsm 

nor  a  collateral  power,  251.  -  ,.^  jiai:?u;>'>X55 

conveys  the  legal  estate  to  the  bargainee,  I.  413.      ,;  .vd  insmsbirjs 
by  a  particular  tenant  will  not  destroy  contingent  remaiil4^§ii4iy;^J9. 
not  enrolled  held  to  revoke  a  devise,  VI.  101.    h<»iH,'nfcfi  6d  taum 
to  make  a  tenant  to  the  prBecipe,  V.  334.  Iv-.s^  :i.t';  tea 

a  husband  seised  jure  uxoris  may  make  a  good  teHa,ntt<)rth,9j, praecipe 

by  bargain  and  sale,  312,313.  ji  :c':*;;ii .. 

BARONIES.     See  Dignity. 

origin  and  nature  of,  III.  138,  143. 

of  the  name  of  baron,  ib.  '  !•'•";■  --^f^-  '  ■■'■'-    i-  i;<  ."^!  : 

tenure  per  baroniam,  ib.  '    "  '^J*?'  n^VA  '"'^JtD.flKi 

of  the  king  ut  de  honore  aut  baronia,  T.  26.  '  ■ 

distinction  between  barons  by  writ  and  tenure,   and  baj:9ns,.,by,  writ 

Pulyj  158.  ■ 'jodihr  zaisiieqo 

a  barony  is  not  attracted  by  an  earldom,  177.  p.Dr:  J  .J^OF 

will  descend  to  the  heir  general  when  the  earldom  becomes. pxtinct,  178. 
a  caput  baronia;  is  subject  to  curtesy,  I.  152,  153,    ,^^,^  ■■  ^.1,;,^^,  ..,;, 
what  was  called  the  caput  baroniae,  III.  145.  .cyn^r^  ^  9tB9io  vma 
the  caput  baroniae  was  not  subject  to  dower,  I.  174^.  :,,.  r.-,rrjf  :  ^i 
was  allotted  to  elder  sister  on  partition  among  pa]fCfii}prs,,l4!8',II.  469. 
not  divisible  among  co-heirs.  III.  146.         ;  ii:^fi,^L^-r(,-)  gi-  'ijin.ifir 

BASE  OR  QUALIFIED  FEE,  I.  72,  73.  ^^^^im$m&^l^^- 

liable  to  dower,  1 72.  ^9tiHQq-aiblo<:heii  'h >  &lij3^^  v ;  * vg. 

BAST4RDS  :n  bna  •fabm^.mai  ni  satRtsa 

'  cannot 'inherit.  III.  364.  "  '"'"';^^t^^St^'?S^.  ^^ 

doctrine  of  quatuor  maria,  non-access,  &c.  ib.   ■''"'  "- -":    ^'  ; 
may  be  devisees,  unless  in  ventre  matris,  VI.  lI'j'i^^J'ISO'. 
affection  for  a  bastard  is  not  a  sufficient  consideration  to  rilise  a  use  in 

a  covenant  to  stand  seised,  IV.  119.  '       ": 

remainder  to  a,  is  void,  II.  271.'"''?^*''"'^'f  1 'C'^;'^'^^'^!  ^  f^'^^P- 
but  it  would  be  sufficient  declar^felh Wi 'i^mW^Ok^i^n^L 

BEASTS                               -  -  <^-'  ^''- •'■■:-  -on  llm  ,b9YfivAos  thnrA  oiiJ 

of  forest.  III.  281.  -'^'  ^1''  hii^-i^fm  aJ  vam  Uvrf  s' 

of  chase   282.  t :    VI  .aioinsfani  vd  od  Jai/nr 

of  park,  283.  *  -^-^  -^'^  M^iotn'i  Si!  teuif; 

of  warren  and  fowls,  285."  -     -  ■  [  f<i  i'^^a  saoa^cna^  sdt  • 
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BERGAVENNY,  a  barony  by  tenure,  III.  152.  i8IJ0Via  .Urf^nnnn 
BERKELEY,  a  barony  by  tenure,  150.  .  :jTfin-fin-ri.i!'' 

BILL  IN  EQUITY,  *  >     f '  u  ^  w 

where  it  Avill  have  the  effect  of  avoiding  a  fifte,  V".  253,  273. 

BISHOPS.     See  Ecclesiastics  and  Corporations. 
how  restrained  from  waste,  I.  136. 

their  certificates  determine  the  legality  of  marriage,  164. 
may  make  grants  of  copyholds  to  bind  their  successors,  284. 
may  maintain  actions  for  waste  committed  during  a  vacancy,  II.  372. 
but  not  for  waste  done  in  the  time  of  their  predecessors,  373. 
are  not  within  the  statute  of  Marlbridge,  ch.  28,  372. 
who  held  per  baroniam  were  obliged  to  attend  parliament,  III.  147. 
may  be  barred  by  fines  during  their  own  lives,  V,  206,  233. 
offices  incident  to  bishopricks  are  not  within  disabling  acts,  III.  112. 

BLACKSTONE,  Sir  William, 

observations  on  his  law  of  descents,  III.  401. 

BLOOb;' "^  *^ '" 

.     where  a  sufficient  consideration  to  raise  a  use,  I.  431.  iTriA  ^ 

dignity  and  proximity  of,  III.  398.  'V'-r.s 

corruption  and  restitution,     jS'ee  those  articles, 
privity  in  blood,  V.  159. 

BOCKLAND,  IV.  9. 

BODIES  CORPORATE.     See  Corporations. 

BOND.     See  Recognizance. 

described,  IV.  99,  Avhy  called  a  specialty,  101. 

condition  of,  99,  100. 

writing,  sealing,  and  delivery,  essential  to,  100. 

statute  of  frauds  does  not  extend  to,  ib. 

is  good  without  technical  words,  ib. 

so  of  the  condition,  if  the  parties'  intent  can  be  discovered,  ib.  II.  5,  8. 

when  an  illegal  or  impossible  condition    avoids  the  whole  bond,   l\ . 

100,101. 
debts  by,  preferred  to  those  due  on  simple  contract,  101. 
is  no  lien  Avhatever  on  lands,  till  laid  thereon  by  a  judgment,  ib.   II. 

129,  130. 
Effect  of, 

as  to  the  obligor  and  his  heir,  IV.  lOl. 

as  to  the  heir  of  an  obligor  who  is  a  reversioner,  102. 

as  to  a  devisee,  ib. 
where  the  remedy  on,  may  exceed  the  penalty,  ib. 
bonds  to  the  king,  ib.  103. 

may  be  assigned  in  equity,  105.  but  not  at  law,  98,  104. 
assignee  of,  muct  sue  in  the  name  of  the  obligee,  105. 
distinguished  from  a  recognizance,  103. 
from  a  tenant  in  tail  not  to  commit  waste  is  void,  II.  7. 
Qu.  whether  a  bond  from  a  tenant  in  tail  not  to  bar  the  entail,  or  suffer 

a  recovery,  is  valid,  ib. 
when  valid,  where  a  condition  would  have  been  void,  ib. 
for  resigning  a  living,  when  valid.  III,  34. 
for  surrendering  an  office,  when  valid,  129. 
for  securing  the  profits  of  an  otlice  to  the  appointor,  when  valid,  ib.  1 30. 

BOND  DEBTS.     Sec  Debts. 
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BOROUGH,  ENGLISH,  'A0H3a 

descent  in,  HI.  442.  f'T >m3ti 

reversing  fine  of  lands  in,  V.  245.  ^    . 

BOTES,  I.  108,  109.     See  Estovers. 

BROTHERS,  the  descent  between  them  is  immediate,  HI.  369. 
BUILDINGS,  belong  to  tenants  in  fee  simple,  I.  64.     See  House. 
BURGAGE  tenure,  I.  44. 


c. 

CANAL  SHARES.     See  Navigation. 

CANCELLING, 

when  it  will  avoid  a  deed,  IV.  440. 
when  a  revocation  of  a  devise,  VI.  88. 

when  cancelling  a  subsequent  will  is  a  republication  of  a  former  one, 
130. 
CAPITE, 

tenure  in,  I.  25. 

must  be  of  the  person  of  the  king,  26. 

CAPTION  OF  A  FINE, 

no  averment  admitted  as  to  the  time  of  caption,  V.  80. 
orders  of  court  relative  to  captions,  116. 

CAPUT  BARONI^.     See  Baronies,  Dignities,  Dower. 

CASTLE, 

allotment  of,  on  partition  among  parceners,  II.  469. 
CATTLE, 

young  of,  bred  in  a  parish,  are  there  tithable.  III.  51. 

levant  and  couchant.     See  Common. 

CELLAR  will  not  pass  by  a  lease  of  a  yard,  IV.  285. 

CESTUI  QUE  TRUST,  I.  412. 

when  in  possession,  is   considered  at  law   as   tenant  at  will  to  the 
trustee,  ib. 
CESTUI  QUE  USE.     See  Use. 
CESTUI  QUE  VIE.     See  Estate  for  Life. 
CHANCERY,  Court  of, 

will  appoint  new  trustees,  L  501. 

when  a  bill  in  chancery  will  avoid  a  fine,  V.  253,  273. 

a  will  may  be  proved  in  chancery,  VI.  75,  76. 

will  direct  the  ecclesiastical  court  to  deliver  up  an  original  will  where 
it  must  be  produced  in  evidence,  10.        ••'      \.\.  ,  . 

CHARITABLE  USES,  ,>^e-i  s  m<^<\  r- 

what  conveyances  to  charitable  uses  are  valid ^  IV.  22, 
what  devises  to  charitable  uses  are  valid,  VI.  17,  139. 

CHARTERS.     See  Deeds,  Statutes,  Title  Deeds. 
descendible  as  heir  looms,  I.  55. 
detinue  of  charters  is  a  bar  of  dower,  I.  187. 
a  lord  by  escheat  is  entitled  to  charters,  III.  475. 
description  of  a  deed  or  charter,  IV.  8.     fo  83rioi(i 

CHASE.     HcQ  Franchises.  , :Sti*<i-.sacr<.    .ria^'J.  u/jj- 
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CHATTELS  REAL, 

description  of  chattels,  \.  2-42. 

an  estate  for  years  is  a  chattel  real,  ib. 

vest  in  executors,  though  otherwise  limited:  exception  for  the  king,  242. 

estates  by  statute  merchant,  statute  staple,  and  elegit,  are  but,  IL  65. 

if  held  in  joint  tenancy  are  liable  to  survivorship,  II.  437. 

a  chattel  interest  may  be  created,  but  cannot  be  conveyed  by  bargain 

and  sale,  IV.  110. 
lands  devised  to  executors  for  and  until  payment  of  debts  are  chattel 

interests,  I.  237.  VI.  400. 
a  right  to  the  next  presentation  to  a  benefice  is  a  chattel  real,  III.  17. 
are  devisable,  VI.  24.  what  words  pass  them,  248. 
in  the  case  of  chattels  real,  a  general  devise  will  pass  all  the  estate  of 

the  devisor,  ib. 
a  remainder  over  after  a  devise  for  life  of  a  chattel  is  good  by  way  ot 

executory  devise,  ib. 
bona  fide  sale  of,  good  against  creditors,  249,  250. 
CHEESE,  tithable.  III.  51. 

CHESTER,  Court  of  the  city  and  county  of, 
fines  may  be  levied  there,  V.  100. 
how  such  fines  must  be  reversed,  244. 
recoveries  may  be  suffered  there,  366. 

CHIEF  JUSTICE  OF  THE  COMMON  PLEAS, 

may  take  the  acknowledgment  of  fines,  V.  104. 
CHIEF  RENTS,  L  314. 

CHILDREN, 

the  word  children  is  a  good  description  in  a  devise,  VI.  184. 
effects  of  the  word  children  in  creating  an  estate  tail  in  a  devise,  259. 
the  rule  in  Shelley's  case  does  not  apply  to  this  word  in  a  devise,  318. 
posthumous.  See  Posthumous  Children  and  Infants  in  ventre  matris. 

CHIROGRAPHUM,  V.  63. 

CHIROGRAPH  OF  A  FINE,  V.  77.     See  Fine. 

CHOSE  IN  ACTION,  ENTRY,  OR  RE-ENTRY, 

not  assignable  at  law,  II.  4.  IV.  98,  104. 

except  to  or  by  the  king,  105. 

the  assignment  of  a  chose  in  action  will  be  protected  in  equity,  105. 

the  assignee  takes  subject  to  all  equity  to  which  it  was  liable,  ib. 

CISTERCIANS,  exempted  from  tithes,  III.  60. 

CITIES  CORPORATE,  COURTS  OF, 
fines  may  be  levied  in  them,  V.  103. 

CLAIM, 

of  continual  claim,  I.  59. 

force  of  the  word  claim  in  a  release,  IV.  85. 

claim  requisite  to  avoid  a  fine,  V.  253. 

CLOVER,  when  tithable.  III.  46,  47. 

CODICIL,  VI.  6. 

when  must  be  separately  attested,  60. 

when  a  codicil  giving  legacies  is  not  within  the  statute  of  frauds,  68. 

is  sometimes  a  revocation  of  a  will,  85. 

sometimes  a  republication,  124. 

may  explain  a  dubious  expression  in  a  will,  149. 
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COGNIZEE  and  COGNIZOR, 

of  a  statute  or  recognizance.     See  Estate  by  Statute^  &c,  II.  49, 

of  a  fine.     See  Fine,  V.  72. 

COLLATERAL  CONSANGUINITY,  III.  363. 

COLLATERAL  DESCENTS.     See  Descents,  III.  380,  387.  V.  164. 

COLLATERAL  POWERS.     See  Poxoers. 

COLLATERAL  SATISFACTION, 

does  not  bar  a  right  to  an  estate  of  freehold,  I.  197,  198. 

COLLATERAL  WARRANTY,  IV,  436.     See  Warranty. 

COLLATIVE  ADVOWSONS.    See  Advowsons. 

COMITES, 

or  vassals,  original  system  of,  I.  6,  7,  8. 

COMMISSIONERS  OF  BANKRUPTCY, 

how  they  should  act  with  respect  to  copyholds  to  avoid  paying  double 
fines,  I.  311. 

COMMISSIONERS  under  a  writ  of  dedimus  potestatem,  V.  105. 

COMMON, 

is  an  incorporeal  hereditament.  III.  2, 
nature  of,  in  general,  75. 
a  right  to,  cannot  be  devested,  84. 
Common  of  pasture, 

described,  75. 

a  recovery  cannot  be  suffered  of  it,  for  it  lies  not  in  demesne  but  in 
profit,  V.  368. 
Common  appendant,  what,  III.  76. 

can  only  be  claimed  by  prescription  and  not  by  custom,  ib. 

must  be  appendant  to  land  which  can  be  presumed  to  have  been 
originally  arable,  ib. 

to  a  cottage  in  respect  of  its  curtilage,  77,  78. 

to  what  number  of  cattle  restrained,  ib. 

may  be  apportioned,  84. 

for  all  beasts  levant  and  couchant  cannot  be  granted  over,  78. 
Common  appurtenant,  77. 

how  differs  from  common  appendant,  ib. 

to    what   cattle   not  usually   commonable,   and    to   what    number 
limited,  ib. 

for  all  beasts  levant  and  couchant  cannot  be  granted  over,  but  for 
a  limited  number  of  beasts  may,  ib. 

when  may  be  apportioned,  84. 
Common  because  of  vicinage, 

to  what  cattle  and  what  lands  restrained,  78,  79. 

one  commoner  may  inclose  against  another,  91 . 
Common  in  gross,  79. 
Stinted  common,  ib.  80. 
Common  of  estovers.  III.  80. 

may  be  appendant  or  appurtenant  to  a  house,  81 . 
is  not  capable  of  apportionment,  85. 
Common  of  turbary, 

can  be  appendant  or  appurtenant  to  a  house,  82. 

will  pass  by  the  words  cum  pertinentiis,  ib. 
Common  of  piscary,  ib. 

cannot  be  apportioned,  85. 
VOL.  VI.  2  N 
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COMMON— continued. 

Common  annexed  to  copyholds,  III.  82. 

rights  of  the  lord,  as  to  mines,  quarries,  trees,  brick-earth,  clay- 
pits,  &c.  84—87.  , 
rights  of  the  commoners,  87. 
approvement  of,  89,  93. 
inclosure  of,  93. 

usually  effected  by  act  of  parliament,  94. 
A  right  of  common  may  be  extinguished  by, 
release,  95. 
unity  of  possession,  ib. 
severance,  97. 

enfranchisement  of  copyholds,  ib. 
.    enfranchisement  does   not  destroy  a  right   of  common  in   equity, 

97,98. 
A  right  of  common, 
may  be  revived,  98. 

does  not  descend  to  the  half  blood,  397. 
will  pass  by, 

bargain  and  sale,  IV.  109. 
covenant  to  stand  seised,  117. 
lease  and  release,  126, 
cannot  be  barred  by  fine,  for  they  cannot  be  devested,  V,  237,  238. 
cannot  be  discontinued  by  tenant  in  tail,  because  it  lies  in  grant,  228. 
commons  could  not  before  the  statute   of  uses  be  conveyed  to  uses, 

I.  366. 
some  incorporeal  hereditaments  cannot  be  divided,  II.  469,  470. 

mode  of  enjoying  them,  470. 
partition  on  inclosure  of,  488. 
entailable,  IV.  285.  III.  120. 

COMMON,  ESTATES  IN.     See  Tenancy  in  Common. 

COMMON  LAW, 

dovt'er  at  common  law,  I.  162. 

conveyances  deriving  their  effect  from  the  common  law,  II.  309,  390. 

IV.  49. 
effects  of  a  fine  at  common  law,  V.  148,  149.     See  Fine. 

COMMON  PLEAS,  COURT  OF, 

rules  of  court  as  to  levying  fines,  V.  70,  72,  74,  83,  84,  106, 1 10,  1 1 1. 

fines  of  ancient  demesne  lands  cannot  be  levied  there,  102. 

fines  of  freehold  estates  can  be  levied  there  only,  97. 

fines  of  copyholds  cannot  be  levied  there,  119,  187. 

rules  of  court  as  to  suffering  recoveries,  288,  289,  339. 

recoveries  can  in  general  be  suffered  there  only,  366. 

CONCLUSION  OF  A  DEED,  IV.  27. 

CONCORD  OF  A  FINE,  V.  72.     See  Fine. 

CONCURRENT  LEASES,  IV.  188. 

CONDITIONAL  FEES,  I.  64.     See  Estate  in  Fee. 

CONDITIONAL  LIMITATIONS,  II.  281. 
distinguished  from  conditions,  39,  44,  281. 
barred  by  fines  and  recoveries,  V.  218,  485. 

CONDITIONAL  PURCHASES,  II.  89. 
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CONDITIONS, 

nature  of,  described,  II.  2. 

when  once  performed  are  thenceforth  entirely  gone,  I.  76.  It.  31. 

cannot  frustrate  the  grant  precedent  in  any  thing  expressed  or  implied 

if  naturally  incident  to  the  thing  granted,  1.  5,  6. 
are  either  expressed,  viz.  in  deed;   or  implied,   viz.   created  by  law 

without  express  words,  ib. 
impUed  condition  that  grantee  shall  not  commit  felony  or  treason  is 

annexed  to  grant  of  every  estate,  ib. 
implied  conditions  annexed  to  certain  estates,  ib. 
things  prohibited  by  law  may  be  prohibited  by  condition,  6. 

are  precedent  or  subsequent,  3. 

little  difterence  between  them,  when,  20,  35,  36. 

conditions  are  construed  precedent  or  subsequent,  according  to  the 

intention  of  the  parties,  IV.  378. 
distinction  between  them  where  performance  becomes  impossible  by 

act  of  God,  and  of  the  person  creating  the  conditions,  II.  32. 
when  subsequent,  269. 
the  whole  of  a  condition  precedent  copulative  must  be  performed 

before  any  estate  can  arise,  28. 
when  a  contingency  annexed  to  a  preceding  estate  is  a  condition 

precedent,  and  when  not,  260,  &c. 
a  condition  annexed  to  a  power  of  leasing  given  to  a  tenant  for  life 

is  precedent,  IV.  175. 
a  preceding  executory  limitation  is  not  a  condition  precedent,  VI.  459. 

for  enlarging  estates,  II.  3,  283.  ' 

condition  of  re-entry  for  non-payment  of  rent,  III,  328. 

leases  may  determine  by  condition,  IV.  65. 

condition  of  re-entry  implied  in  an  exchange,  381. 

distinction  between  a  condition  and  a  defeazance,  98. 

not  warranted  by  a  power  are  void  in  an  appointment  under  it,  21 8. 

by  what  words  created  in  deeds,  375 — 378. 

powers  substituted  for,  in  settlements,  146. 

by  what  words  created  in  wills,  VI.  391. 

a  collateral  condition  to  take  place  after  an  estate  tail  may  be  barred  by 

a  recovery,  V.  426. 
cannot  be  devised,  VI.  27. 
as  to  things  executed,  a  condition  must  be  created  at  the  time  of  making 

the  estate,  3. 
as  to  things  executory,  as  rents,  &c.  it  may  be  made  after,  ib. 
a  conditition  must  defeat  the  whole  estate,  4,  273,  281. 
the  benefit  of  a  condition  can  only  be  reserved  to  the  donor  and   his 

heirs,  not  to  a  stranger,  4,  39,  276. 
contingent  remainder,  when  may  be  limited  on,  281. 

are  sometimes  void, 
if  against  law,  5. 

or  repugnant  to  the  nature  of  the  estate,  ib.     (See  instances  of  such 
void  conditions,  infra.) 

where  partly  good,  and  partly  void,  6. 

what  conditions  are  void  in  a  bond,  IV.  100,  101. 

in  what  case  a  bond  would  be  valid  where  a  condition  is  void,  II.  7. 

in  what  case  it  Avill  not,  ib. 

are  binding  in  grants  to  infants  and  married  women,  31. 

distinguished  by -necessity  of  re-entry,  or  breach  from  conditional  limi- 
tations, 39,43,44,  281. 

3  N  2 
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CONDITIONS— continued, 
apportionment  of,  II.  43. 
destruction  of,  ib. 
how  far  a  condition  annexed  to  an  estate  in  remainder  is  construed  to 

extend,  263,  264. 
condition  on  which  a  contingent  remainder  may  he  limited,  281 . 

enlarging  estates  on  condition,  283. 
a  fine  ought  not  to  be  levied  on  condition,  V.  77. 
is  inserted  in  the  deed  by  which  the  estate  is  created,  IV.  98.     See 

Defeazance. 
conditions  in  restraint  of  marriage,  II.  6. 

conditions  restraining  marriage  without  consent,  are  good,  16. 

whether  they  are  precedent  or  subsequent,  ib. 

cannot  be  dispensed  with  when  precedent,  17. 

effects  of  a  devise  over  on  breach  of  condition,   ib,  23,   24,  26, 

44,  281. 
are  construed  strictly  in  favour  of  the  parties  restrained,  22,  25. 
for  they  are  in  the  nature  of  penalties,  23. 
when  they  are  subsequent,  without  a  devise  over,  they  are  considered 

merely  in  terrorem,  17,  24. 
condition  restraining  a  lady  from  marrying  a  Scotchman,  is  good,  22. 
are  good  if  marriage  is  only  in  part  restrained,  and  not  altogether 

prohibited,  26. 
in  restraint  of  a  widow's  second  marriage,  good,  ib. 
to  what  estates  a  condition  may  be  annexed, 
an  estate  in  fee  simple,  3. 

condition  annexed  to  it,  that  donee 
shall  not  take  the  profits,  is  void,  5. 
shall  not  alien,  is  void,  ib.  6. 
condition  annexed  to,  that  the  tenant 

shall  not  alien  to  a  particular  person,  is  good,  ib. 
shall  not  alien  in  mort  main,  is  good,  6,  2. 
shall  not  marry,  is  good,  6. 

an  estate  tail,  3. 

condition  annexed  to,  that  donee 
shall  not  marry,  is  void,  6. 
shall  not  alien  a  greater  estate  than  for  his  own  life  and  those  of 

his  heirs,  is  good,  ib. 
shall  not  make  lease  for  twenty-one  years  or  three  lives,  according 

to  Stat.  32  Hen.  VIII.,  is  good,  ib. 
shall  not  suffer  a  recovery,  is  void,  6,  7,  IV.  356.  V.  416. 
that  the  estate  shall  determine  as  if  the  tenant  were  dead,  is 

void,  II.  4,  274. 
restraining  donee's  power  of  barring  an  entail,  is  void,  7.  IV. 

356.  V.  414. 

an  estate  for  life  or  years,  3. 

conditions  may  be  annexed  to  it, 

that  donee  or  lessee  shall  not  grant  over  his  estate  or  let  the 

lands  to  another,  7,  8. 
that  lessee  shall  not  alien  except  with  lessor's  consent^  or  shall 

not  let  except  from  year  to  year,  ib. 
that  lessor  shall  re-enter  on  alienation  by  lessee,  or  non-payment 
of  rent,  8,  10,  4. 
are  construed  strictly,  ib. 

affect  the  original  lessee  only,  and  not  his  a?fiignees,  8* 
do  not  extend  to  an  under  lessee,  9. 
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an  estate  for  life  or  years, 

unless  there  are  special  words,  V.  10. 

nor  to  sale  of  leases  by  execution,  unless  fraudulent,  12,  13. 
that  lessor  shall  re-enter  on  tenant's  committing  act  of  bank- 
ruptcy, whereupon  commission  shall  issue,  13. 
acceptance  of  rent  often  cures  forfeiture  of  lease  under  condi- 
tions against  alienation  by  tenant,  IV.  97. 
implied  condition  annexed  to  every  such  estate,  II,  2. 
effect  of  condition  annexed  to  such  an  estate  when  preceding  con- 
tingent remainders,  II.  260,  269. 
Performance  of  conditions : 

condition  which  creates  an  estate, 

is  to  be  performed  as  near  the  intent  as  possible,  27. 
condition  which  destroys  an  estate, 

must  in  general  be  taken  strictly,  ib. 
where  a  condition  becomes  impossible,  it  must  be  performed  as  near 

the  intent  as  possible,  ib. 
every  person  interested  in  the  condition  or  the  lands  may  perform  it, 

29. 
at  what  time,  30. 
at  what  place,  ib. 
who  are  bound  to  perform  it,  31. 
effect  of  its  performance,  ib. 
what  will  excuse  non-performance,  as  e.  g.  its  becoming  impossible 

by  act  of  God,  or  of  the  obligor  or  obligee,  32 — 35. 
condition  consisting  of  two  parts,  of  Avhich  one  is  impossible  when 

created;  the  other  must  be  performed,  32. 
otherwise,  if  the  one  became  impossible  by  act  of  God  after  made,  33. 
by  what  act  or  default  of  the  obligee  it  will  be  excused,  ib. 
equity  relieves  against,  if  a  compensation  can  be  valued  or  measured 
in  damages,  17,  35,  36. 
aliter,  if  no  such  compensation  can  be  made,  37. 
and  will  decree  a  reconveyance  of  the  estate,  ib. 
Entry  for  a  condition  broken,  37. 

the  only  mode  of  taking  advantage  of  breach  of  condition  is  by  entry 

or  claim,  38. 
demand  of  rent  must  be  made  at  sunset  of  day  on  which  payable,  in 

order  to,  III.  325. 
when  countervailed  or  unnecessary,  38,  39. 
who  may  enter,  II.  4,  5,  39. 

grantees  of  reversion  may  enter,  though  strangers,  41. 
effect  of,  ib. 

does  not  defeat  copyhold  grants  by  feoffee  in  fee  of  a  manor  on  con- 
dition, 42. 
sometimes  defeats  them  if  made  after  the  condition  broken,  ib. 
a  right   or  title  of  entry  for  condition   broken  is  barred   by  fine, 
V.  192. 

CONFIRMATION, 

definition  and  technical  words  of,  IV.  90, 

by  disseisee  to  disseisor,  gives  a  fee  without  the  word  heirs,  91. 

does  not  strengthen  a  void  estate,  ib. 

or  give  a  larger  estate  by  words  of  increase  of  the  estate,  ib. 

a  fine  may  operate  as  a,  V.  220. 

Avith  warranty,  creates  a  discontinuance  of  an  estate  tail,  I.  89, 

of  a  voidable  lease.    See  Acceptance  of  Rent,  Lease. 
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a  deed  intended  as  a  bargain  and  sale,  but  not   such  for  want  of  con- 
sideration, will  enure  as,  IV.  263. 
of  incumbrances   or   conveyances   of  tenant  in  tail   by  recovery,  V. 

432,  433,  &c. 
CONSANGUINITY,  III.  363. 
CONSIDERATION, 

upon  what  consideration  a  deed  may  be  founded,  IV.  23,  24,  and  how 

proved,  269. 
different  kinds  of,  24, 
is  either  express  or  implied,  ib. 
a  devise  imports  a  consideration,  VI.  8. 
a  trust  results  on  a  conveyance  without  consideration,  I.  425. 
what  consideration  will  induce  a  court  of  equity  to  supply  a  defective 

execution  of  a  power,  IV.  234. 
how  far  the  consideration  of  marriage  extends,  479.     See  Marriage. 
what  is  intended  by  a  good  consideration,  472. 
In  what  conveyances  necessary, 

a  bargain  and  sale,  22,  110. 

a  covenant  to  stand  seised,  24,  117,  269. 

what  consideration  required  in  a  lease  and  release,  126,  V.  334. 

not  necessary  in  a  declaration  of  uses,  IV.  130. 

nor  in  an  assignment  of  a  lease  for  years,  97. 

CONSIMILI    CASU,  writ  of  entry  in,  by  reversioner,    on  forfeiture  of 
curtesy  estate,  I.  158. 

CONSTRUCTION, 

of  deeds,  IV.  255.     See  Deed. 

of  devises,  VI.  147.     See  Devise. 

of  devises  cy.  pres.  165. 

of  king's  grants,  V.  44.     See  King's  Grant. 

of  private  acts,  15.     See  Private  Act. 
CONTINGENCY, 

w4ien  a  condition  precedent,  II.  260. 

when  a  condition  subsequent,  269. 

upon  which  a  remainder  may  be  limited,  271.     See  Remainder. 

upon  which  an  executory  devise  may  be  limited,  VI.  420.     See  Devise. 

CONTINGENT  ESTATES, 

are  devisable,  II.  394.  VI.  28,  470. 

are  assignable,  and  will  pass  by  a  fine,  II.  394.  VI.  471, 

are  descendible  and  transmissible  to  heirs  and  executors,  472. 
CONTINGENT  REMAINDERS.     See  Remainder,  II.  239. 
CONTINGENT  USES.     See  Uses,  I.  392.  II.  309,  310. 
CONTINUAL  CLAIM,  I.  59.  III.  356,  357. 

in  case  of  a  fine,  V.  253,  254. 
CONTRACT,  privity  of,  IV.  402.  V.  158. 

CONVEYANCES, 

derived  from  the  statute  of  uses,  I.  395.  IV.  24, 105,  106,  117, 137, 140. 

See  Uses. 
to  charitable  uses,  22. 
common  law  conveyances,  48,  49,  123. 

which  are  fraudulent  under  the  statutes  13  and  27  Elizabeth,  457. 
void  and  voidable  conveyances.     See  Void  and  Voidable. 
what  deeds  operate  with  or  without  transmutation  of  possession,  106. 

1.397. 
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COPARCENARY, 

Estate  in  coparcenary, 

arises,  where  a  person  seised  of  lands  in  fee  simple,  or  in  tail,  dies, 
leaving  only  daughters,  sisters,  aunts,  or  other  female  heirs,  II.  463. 
also  where  all  the  male  children  take  by  gavelkind  and  'other  cus- 
tomary descents,  ib. 
subject  to  curtesy  and  dower,  I.  154,  172.  II.  466. 
may  be  extended,  64. 
how  an  advowson  may  be  held  in,  III.  21. 
in  an  office,  125,  126. 
Coparceners, 
may  be  at  common  law  (e.  g.  females),  or  by  custom,  as  in  gavel- 
kind, &c.  (males)  II.  463. 
resemble  joint  tenants, 

in  having  the  same  unities  of  interest,  title,  and  possession,  463. 

the  entry  of  one  enures  to  all,  464. 

possession  of  one  is  possession  of  all,  ib.  III.  464.  V.  236. 

perception  of  profits  by  one  does  not  amount  to  an  expulsion  of 
another,  II.  465. 

nor  can  one  be  disseised  by  another,  but  by  actual  ouster, ib.  Q.  464. 
diiler  from  joint  tenants, 

in  always  claiming  by  descent,  ib. 

no  unity  of  time  is  required,  ib. 

have  several  freeholds  for  most  purposes,  ib. 

have  no  right  of  survivorship,  466, 

may  enfeolf  each  other,  IV.  54. 
coparcener  who  enters   specially  claming  the  whole  land,  gains  her 

sister's  moiety  by  abatement,  II.  464.  Q.  ib.  476,  477. 
but  her  dying  seised  does  not  take  away  her  sister's  entry,  ib. 
present  to  a  living  by  turns,  and  according  to  seniority.  III.  20. 
may  make  leases  jointly  or  severally,  IV.  74. 
beneficial  privileges  of  eldest  sister  descend  to  her  issue,  and  go  to 

her  assignee,  467. 
every  parcener  may  sever  her  own  moiety,  and  carry  it  into  the 

family  into  which  she  marries,  470. 
may  releeise  to  each  other  without  the  word  heirs,  74,  296. 

such  release  enures  by  way  of  mitter  testate,  85. 
may  levy  fines,  V.  118. 
such  fines  enure  by  way  of  grant,  220. 
a  fine  levied  of  the  whole  estate  by  one  coparcener  is  not  an  ouster  of 

the  other,  236. 
entry  of  one  coparcener  is  sufficient  to  avoid  a  fine,  257. 
may  be  destroyed  by 

alienation  to  a  stranger  by  one  of  the  coparceners,  II.  466,  467. 
the  whole  at  last  descending  to  one  of  the  coparceners,  471. 
Partition, 

voluntary  partitions,  467. 

writ  of  partition^  inquisition,  and  judgments,  468,  469. 

in  equity,  470. 

of  a  deed  of  partition,  IV,  85. 

can  only  be  made  by  deed  or  agreement  in  writing  since  stat. 
of  frauds,  11.468. 

tenant  by  curtesy  shall  have  writ  of,  469. 

statutes  respecting,  do  not  extend  to  copyholds,  ib. 

what  may  be  divided  by,  and  how,  ib. 

incidents  after,  as  vouching  for  warranty,  eviction,  rent,  for  owelt}'', 
or  equality  of  partition,  &c.  II,  470,  471,  486. 
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Partition, 

rent  for  equality  of  partition,  is  called  a  rent  charge  of  common 

right,  III.  314. 
under  inclosure  acts,  II.  488. 

COPYHOLDS.     See  Alienation  hj  Custom. 

origin  of,  is  from  villenage  either  pure  or  privileged,  I.  50,  237,  271. 
defined  by  Littleton,  269.     described,  ib. 
free  copyholds,  51,  269. 

distinguished  from  customary  freeholds,  269,  270. 

the  freehold  is  in  the  lord,  270,  282. 
in  what  case  copyholder  may  be  deemed  a  freeholder,  .57. 
inferior  in  point  of  interest  to  estates  for  years,  269,  349. 
are  excepted  from  stat.  12  C.  2.  c.  24,  51. 
are  not  within  statutes  of  uses,  jointures,  or  wills,  289,  309. 
are  within  stat.  frauds  as  to  sales  and  declarations  of  trust,  but  not  as  to 

devises  of  lands,  309. 
what  statutes  extend  to,  and  what  do  not,  289,  309. 

Circumstances  necessary  to  their  existence, 
a  manor,  271.     See  Mawor. 

a  court  baron  or  freeholder's  court,  or  a  customary  court,  21,  271,  272. 
held  by  grantee  of  the  inheritance  of  the  copyholds,  272,  273. 
having  a  steward,  273. 

who  may  appoint  a  deputy,  ib. 
may  by  custom  be  held  out  of  the  manor,  but  usually  within  it 
273,  274. 
the  lands  granted  must  have  been  parcel  of  the  manor,  274. 
and  demised  and  demisable  by  copy  for  time  immemorial,  274,  275. 
Lord  may  enter  on  the  copyholder,  as  on  his  tenant  at  will,  if  the  time 
is  not  sufficient  to  make  good  a  custom,  275. 

are  held  by  fealty  and  other  services,  282,  296. 

are  descendible,  300. 

are  alienable  and  devisable,  ib.     Exception,  ib.  311.     ^ee  Alienation 

by  Custom. 
may,  by  general  custom,  be  leased  for  a  year,  300,  301. 

and  for  years  by  licence  of  lord,  301,  329.  IV.  74. 
are  not  liable  for  debts,  even  of  record,  or  to  the  crown,  I.  301. 
are  not  assets  in  the  hands  of  the  heir  to  pay  specialty  debts,  as  free- 
hold lands  are,  ib. 
are  liable  to  freebench,  301,  or  dower,  ib.  l63,  164. 

freebench,  how  barred.     See  Freebench. 
are  by  custom  only  liable  to  curtesy,  157,  307. 
are  excepted  from  stat.  12  Car.  2.  c.  24,  51. 

are  not  within  the  statutes  of  uses  and  jointures,  or  wills,  289,  309,  381 . 
nor  the  stats.  29.  C.  2.  and   14.  Geo.  2.  for  appropriating  estates  pur 

miter  vie,  ib. 
nor  the  statutes  respecting  partitions,  II.  469. 
are  within  the  statute  of  frauds  as  to  sale  of  lands  and  declarations  of 

trust,  but  not  as  to  devises  of  lands,  I.  309. 
whether  the  statute  De  Donis  extends  to,  when  the  custom  co-operates 

v^rith  it,  288,  309, 
generally,  what  statutes  extend  to,  and  what  do  not,  289,  308,  309. 
merge  in  a  greater  estate,  as  of  freehold,  or  even  for  a  term  for  years,  349. 
equitable  lien  on,  by  deposit  of  copy  of  court  roll,  II.  83. 

common  ajinexed  to,  82, 
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Trusts  of, 

are  not  subject  to  dower,  II.  444,  445.  - 

pass  without  surrender,  V.  499. 
not  defeated  by  breach  of  a  condition  imposed  on  the  grantor,  11.  42. 
escheat,  III.  457. 

are  within  the  statutes  of  limitations,  512. 
are  part  of  the  demesnes  of  a  manor,  I.  269,  274.  IV.  179. 
are  excepted  from  the  register  acts,  484. 

a  person  having  the  freehold  may  bar  a  copyhold  by  fine,  V.  187. 
are  not  within  the  statute  1 1   Hen.  VII.  for  preventing  jointresses  from 

levying  fines  or  suffering  recoveries,  231. 
nor  within  the  statute  32  Hen.   A'' III.  for  preventing  husbands  seised 

jure  uxoris,  from  levying  fines  or  suffering  recoveries,  ib. 
are  not  liable  to  judgment  debts,  512. 
cannot  be  extended  by  elegit,  II.  65. 

Copyhold  customs, 

distinguished  from  those  relating  to  freeholds,  I.  279. 

how  proved,  280. 

are  general  or  particular,  279. 

particular  customs  construed  strictly,  ib. 

alienation  contrary  to  custom  creates  a  forfeiture,  328. 

Copyhold  grants,  I.  283.     See  Alienation  by  Custom. 
who  may  grant  copyholds, 
all  lords  of  manors,  284. 

if  they  have  a  lawful  estate,  and  are  not  tenants  at  sufferance, 

disseisors,  &c,  286,  and  see  II.  42. 
although  under  personal  disabilities,  I.  285. 
being  tenants  for  life,  may  grant  copyholds  in  reversion,  ib. 
a  steward  may,  286. 
to  whom  may  be  made,  ib. 
what  destroys  the  custom  of  granting  copyholds,  276,  347. 

escheat  for  forfeiture  to  the  lord  does  not,  275. 
who  may  destroy  such  custom,  and  who  not,  277. 
what  may  be  granted  as  copyholds,  277,  278,  279. 

a  grant  of  part  of  waste  of  manor  without  consent  of  homage  seems 

bad,  except  by  custom  triable  at  law,  275, 276. 
estates  in  fee  or  in  tail  may  be  granted,  287,  288. 
estates  for  life  or  lives  may  be  granted,  289. 
no  general  occupancy  of  a  copyhold,  ib. 
but  special  occupancy  is  allowed,  ib. 
rules  of  estate  for  lives  in  copyhold  in  the  trusts,  430. 
must  be  conformable  to  the  customs,  290,  291. 
are  paramount  to  several  other  estates,  prior  to  them  in  time,  294. 
are  not  subject  to  the  prior  charges  of  the  lord,  ib. 
not  defeated  by  entry  for  breach  of  condition  imposed  on  the  grantor, 

295,  II.  42. 
no  trustees  necessary  to  support  contingent  remainders  of,  337. 
copyhold  j  urisd  ictions, 

in  what  manner,  and  in  what  courts,  copyholders  must  sue  and  be 

sued,  I.  280,  281. 
jurisdiction  assumed  by  equity,  281.     See  Eqtiity. 
Lord  of  the  manor,  his  rignts,  &c.  in  general,  I.  282. 

his  will  must  be  conformable  to  the  custom  of  the  manor,  269 
may  grant  out  by  copy  lands  coming  to  him  by  forfeiture  or  escheat, 
and  which  have  been  immemorially  so  granted,  275,  352, 
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Lord  of  the  manor,  his  rights,  &c.  in  general ; 
timber  on  copyholds  generally  belongs  to,  L  298. 
is  a  party  to  every  alienation  by  copyholder,  311. 
cannot  dig  for  mines  in  a  copyhold  without  a  custom,  ib.  299. 
when  may  cut  timber  on  lands  of  copyholder,  298,  299. 
cannot  bring  a  bill  in  equity  against  a  copyholder  to  compel  him  to 

be  admitted,  370. 
may  bring  a  bill  of  discovery  to  ascertain  copyhold  lands,  ib. 
may  dispense  with  a  forfeiture,  282,  341,  342. 

unless  he  is  lord  of  the  manor  by  wrong,  ib. 
is  the  only  person  who  can  take  advantage  of  a  forfeiture,  343. 
dominus  pro  tempore,  ase.  g.  lessee  for  years  may  take  such  advan- 
tage, ib. 
not  compellable  in  equity  to  grant  his  copyholder  a  licence  of  aliena- 
tion, 346. 
Copyholders, 

may  maintain  trespass  against  the  lord  for  ouster,  269. 
owe  fealty  to  the  lord,  296. 

have  an  interest  in,  and  may  inspect,  the  court  rolls,  273. 
may  have  what  interest  in 

copyhold,  287. 

estate  in  fee,  287. 
in  tail,  288. 
for  life,  289. 

by  special  occupancy,  ib. 
but  not  by  general  occupancy,  ib. 
are  subject  to  the  performance  of  services,  as  e.  g.  suit  of  court  as 

one  of  the  homage,  &c.  296,  273. 
are  entitled  to  estovers,  297. 

cannot  commit  waste  without  particular  custom,  298. 
for  life, 

cannot  even  by  custom  cut  down  timber  trees  at  pleasure,  ib.  282. 

punishable  for  permissive  waste,  299,  300. 
in  fee  or  of  inheritance, 

cannot  dig  for  mines,  nor  in  new  mines,  299. 

will  not  be  restrained  from  cutting  timber  trees  by  a  court  of  equity,  ib. 

abusing  a  right  to  cut  timber,  incurs  a  forfeiture,  ib. 
not  generally  entitled  to  common,  II L  82. 
may  make  leases  for  one  year,  L  300,  329. 
what  excuses  them  from  services,  332. 
the  possession  of  a  lessee  is  the  possession  of  the  copyholder,  L  305. 

IIL  445. 
how  they  must  prescribe  in  a  que  estate,  482. 
cannot  levy  fines  in  the  court  of  Common  Pleas,  V.  119,  187. 
Bankruptcy  of  copyholders, 
excuses  from  services,  L  332. 
fines  due  on  admitting  the  assignees,  311. 

how  the  commissioners  should  act  to  avoid  doubling  the  fines,  ib. 
does  not  excuse  from  heriot,  325. 
Admittance  : 

on  surrender.     See  Alienation  by  Custom. 

necessity  of,  311,  333,  334. 

implies  or  contains  a  grant,  ib.  V.  502. 

not  compellable  in  equity,  370. 

fines  due  on,  314,  315.  (See  infra.) 

of  the  tenant  for  life,  is  that  of  the  remainder  man,  312,  313. 
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who  must  be  admitted, 

heirs,  III.  443.  I.  511,  333. 
devisees,  311. 

executors  of  devisee  for  years,  ib. 
assignees  of  bankrupt,  ib. 

who  need  not  be  admitted, 

remainder  man,  where  tenant  for  life  has  been  admitted,  312. 
for  his  admittance  is  that  of  the  remainder  man,  il). 
and  this,  though  a  fine,   may  by  custom  be  due  on  his  admis- 
sion, 313. 
a  party  seised  in  jure  alieno,  as  e.  g.  a  person  marrying  a  woman 

being  a  copyholder,  or  being  termor  of  a  copyhold,  315. 
bailiff  having  by  custom  the  wardship  of  the  heir,   for  he  is  but 

pernor  of  the  proiits,  ib. 
trustees  directed  by  testator  to  sell  his  copyholds,  ib. 
of  infants  and  feme  coverts  by  attorney  or  guardian,  323. 
descent  of.     See  Descent,  I.  300.  III.  310. 
devises  of,  I.  300.     See  Devise,  VI.  37. 

Enfranchisement, 

destroys  right  of  common,  but  not  at  equity,  III.  97,  98. 
Extinguishment  of  copyholds,  I.  347. 

every  thing  amounting  to  a  determination  of  the  copyholder's  will  to 
hold  no  longer,  extinguishes  it,  348. 

by  surrender  to  the  use  of  the  lord,  347. 

by  release  to  the  lord,  348. 

by  merger  in  a  greater  estate  conveyed  by   the  lord   to  the  copy- 
holder, 349. 

by  escheat  or  forfeitufe,  275,  352. 

by  the  lands  ceasing  to  be  demisable,  352. 

by  enfrancliisement,  349,  paramount,  351. 

enfranchised  copyholds  must  be  held  of  the  lord, 

the  lord  who  enfranchises  must  be  seised  in   fee   simple,   or   have 

power  to  convey  the  fee  simple  to  the  copyholder,  352. 
when  it  will  destroy  a  right  of  common,  III.  97. 
not  in  equity,  97,  98. 
suspension  of  copyhold,  352. 
fines  to  which  copyholds  are  subject,  I.  310. 

origin  of,  ib. 

only  due  on  admittance  of  new  tenant,  314.     and  on   alteration   of 
the  estate,  312. 

are  not  assessed  for  the  particular  estate,  but  for  the  whole  inheri- 
tance, ib. 

are  saved  by  12  Car.  2.  c.  24,  311, 

upon  descent,  310. 

upon  special  occupancy,  ib.  321. 

upon  voluntary  admittances,  implying  grants,  311. 

in  some  manors,  on  admissions  of  tenants  by  the  curtesy  and  free- 
bench,  ib. 

upon  alienation,  and  why,  ib. 

upon  a  devise,  311,  312. 

due  from  an  executor  of  a  devisee  for  years,  311,  312,  314. 

in  some  manors  on  every  change  of  the  lord  by  the  act  of  God,  315. 

in  some,  on  the  death  of  the  last  admitting  lord,  whether  possessed  of 
the  manor  at  his  death,  or  not,  319. 
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fines  to  which  copyholds  are  subject, 

a  custom  that  a  fine  is  due  on  every  change  of  the  lord  by  the  act  of 

the  party,  by  ahenation,  &c.  is  void,  1.  319. 
not  due  from  a  remainder  man  after  admission   of  tenant  for   life, 

312,  313,     Except  by  special  custom,  313,  314. 
not  from  the  purchaser  on  an  agreement  to  surrender,  314. 
nor  from  remainder  men  or  persons  seised  in  alieno  jure,  who  need 

not  be  admitted,  315.     (and  see  supra.) 
how  much  may  be  demanded  as  a  fine,  319,  321, 

two  years'  improved  value  is  a  reasonable  fine  in  case  of  a  fine 
arbitrary,  321. 
estimated  according  to  the  improved  yearly  value,  321,  322. 

deducting  quit  rents,  but  not  land  tax,  322, 
on  voluntary  grants  by  the  lord,  the  fine  is  uncertain,  ib. 
fines  for  several  copyholds  held  of  the  same  manor  must  be  assessed, 

and  demanded  severally,  ib. 
joint  tenants,  or  tenant  for  life,  and  remainder  man,  joining  in  a  grant 

of  a  copyhold,  only  one  fine  is  due,  ib. 
aliter  of  tenants  in  common,  ib.  325,  326. 
at  what  time  payable,  322. 
how  recovered,  323. 
fines  must  be   demanded   of  feme  coverts  and  infants  by  note  in 

writing,  ib. 
equity  will  not  relieve  copyholder  against  an  excessive  fine,  322. 
but  will  settle  a  general  fine  to  be  paid  by  all  the  tenants,  ib. 
refusal  to  pay  is  a  forfeiture,  332,  333. 
foifeiture  of  copyholds, 

is   ^vorked   by  a  determ.ination   of  the  copyholder's  will  to  hold  any 

longer,  as  e.  g.  by  his  making  lease  for  years,  346,  348. 
by  attainder  of  copyholds  for  treason  or  felony,  327,  328. 
cannot  be  before  admittance,  328. 
alienation  contrary  to  the  custom,  ib. 
leases  for  more  than  a  year  contrary  to  the  custom,  300,  329,  unless 

by  lord's  licence,  ib.  IV.  74. 
a  bargain  and  sale  does  not  create,  I.  329. 
nor  a  covenant  that  a  person  shall  enjoy  after  expiration  of  a  lease 

for  a  year,  330. 
waste,  299,  331.  II.  104. 
disclaimer  of  the  tenure,  331. 
refusing  to  perform  services,  331,  332. 
or  to  pay  the  customary  fines  certain,  332,  333. 
or,  in  nature  of  disclaimer  to  pay  rent,  333, 

non-appearance  in  the  lord's  court  within  the  time  fixed  by  the   cus- 
tom, and  requiring  to  be  admitted, 

of  the  heir,  except  he  be  beyond  sea,  333,  336, 

is  not  an  absolute  forfeiture  except  by  particular  custom,  334. 

of  a  remainder  man,  337. 

of  a  devisee,  ib. 

of  a  surrenderee,  unless  an  infant,  339. 

of  infants  or  feme  coverts  claiming  under  a  deed,  340. 
levying  a  fine,  V.  230. 
who  may  forfeit,  and  who  may  not,  I.  339. 

feme  covert  shall  not  forfeit  by  her  own  act,  ib. 

infants  or  feme  coverts  shall  not,  if  claiming  by  descent  or  surren- 
der to  use  of  a  will,  340, 
extent  of  forfeitures,  340. 
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Forfeiture  of  copyholds, 

presentment  of  forfeiture  by  homage,  when  necessary,  I.  341. 

always  the  safer  course,  ib. 
when  and  by  whom  a  forfeiture  may  be  dispensed  with,  341 ,  342,  343. 
who  may  take  advantage  of  a  forfeiture,  343. 
where  copyholder  for  life  commits,  the  lord  shall  enter,  and  not  the 

remainder  man,  V.  514. 
where  equity  will  relieve  against  a  forfeiture,  I.  344,  352. 
where  not,  345,  346. 
is  a  bar  of  freebench,  306,  307. 

CORN,  tithable.  III.  46. 
rent,  IV.  71. 
does  not  go  to  the  heir,  III.  363. 

CORODY,  2. 

CORPORATE  CITIES  AND  TOWNS, 

fines  may  be  levied  in  their  courts,  V.  103. 

CORPORATIONS, 

may  hold  freeholds  transmitted  by  descent,  but  cannot  buy  more  without 

the  king's  licence,  I.  63.  IV,  22. 
a  limitation  to  a  corporation  not  existing,  is  void,  II.  272. 
cannot  be  seised  to  uses,  and  why,  I.  365,  377,  IV.  53,  109. 
may  be  cestuis  que  use,  I.  381. 
may  be  trustees,  437. 
cannot  be  joint  tenants,  II.  440. 
may  convey  by  deed,  IV.  14. 
sealing  deed  by,  with  corporation  seal,  28,  29. 
how  they  must  be  described  in  a  deed,  279. 
cannot  be  devisees,  VI.  17. 
Aggregate, 

cannot  convey  by  bargain  and  sale,  IV.  108. 

nor  by  covenant  to  stand  seised,  117. 

take  an  estate  in  fee  without  words  of  limitation,  296. 

cannot  levy  fines,  V.  132. 

may  be  barred  by  fine  and  non-claim,  176,  233. 
Sole, 

cannot  take  a  fee  simple  without  the  word  successors,  IV,  296. 

cannot  take  a  chattel  as  successor,  except  in  the  case  of  the  king, 
I.  242. 

cannot  commit  waste,  except  for  repairs,  117,  136. 

how  restrained  from  waste,  136,  137. 

Q.  whether  they  can  levy  fines,  V.  132. 
Ecclesiastical, 

are  not  within  the  statutes  of  limitation.  III.  514. 

are  restrained  from  alienation,  except  according  to  certain  statutes, 
IV.  14. 

cannot  be  barred  by  fine  and  non-claim,  V.  176,  233. 

a  dean  may  be  barred  by  fine  for  term  of  his  life,  206,  233. 
Lay,  may  be  barred  by  fine,  176. 

may  alien  their  lands,  IV.  14. 

CORPOREAL  HEREDITAMENTS.     See  Hereditaments. 

CORRUPTION  OF  BLOOD.     See  Descent,  Dignities. 

is  the  consequence  of  attainder  for  liigh  or  petty  treason,  or  murder,  or 
abetting,  &c.  the  same,  III.  371. 


550  INDEX. 

CORRUPTION  OF  BLOOD— continued. 

impedes  the  descent  of  property,  I.  72,  III.  368. 

except  in  the  case  of  an  entail,  182,  183,  439,  440, 
produces  an  escheat,  454. 

COSTS, 

allowed  to  trustees,  I.  497. 

allowed  to  a  plaintiff  in  an  action  on  the  case  in  the  nature  of  waste,  1 24. 

but  not  in  action  of  waste,  ib. 
allowed  to  mortgagees,  II.  107. 

COUNTERPART  OF  A  DEED, 
admitted  as  evidence,  IV.  11. 

COUNTY, 

livery  of  seisin  of  lands  situate  in  different  counties,  50. 

exchange  of  lands  in  same  or  different  counties,  80. 
COURT  BARON, 

origin  of,  I.  21,22,  37. 

cannot  be  claimed  by  prescription,  III.  484. 

jurisdiction  of,  I.  37,  38,  39,  40. 

Steward  of, 

is  a  judicial  officer,  40. 

is  not  the  judge,  ib. 

cannot  hold  the  court  alone,  ib. 

There  cannot  be  a  manor  without  having  two  suitors  at  least,  42, 

distinguished  from  a  customary  court,  272. 

where  it  must  be  held,  273,  274.  • 
COURT  CUSTOMARY, 

necessary  to  the  existence  of  copyholds,  272. 

who  may  hold  one,  and  where,  ib.  273. 

the  lord  or  his  steward  is  the  judge  of,  272. 
COURT  OF  CHANCERY.     See  Chancery  Siud  Equili/. 
COURT  OF  COMMON  PLEAS.     See  Conmoii  Pleas, 
COURT  LEET,  III.  295.     See  Manor. 

COURT  OF  PIE  POWDERS,  304. 

incident  to  a  grant  of  a  fair  or  market,  ib. 

may  be  held  by  prescription,  480. 
COURT  ROLLS, 

copyholders  have  an  interest  in  them,  I.  273. 
COUSIN, 

parent  may  inherit  as  cousin  to  child.  III.  376,  377. 
COVENANTS.     See  Deed. 

covenant  that  a  married  woman  shall  levy  a  fine,  effect  of,  V.  181. 

joint  and  several,  IV.  395. 
COVENANT  TO  STAND  SEISED, 

is  a  deed  deriving  effect  from  Statute  of  Uses,  24. 

operates  without  transmutation  of  possession,  for  it  only  transfers  a  use, 
115,  I.  396.       . 

what  words  are  necessary,  IV.  115. 

who  may  convey,  and  what  may  be  conveyed  by,  117. 

no  enrolment  necessary,  ib. 

Consideration  for, 

must  be  natural  love  for  a  legitimate  child,  or  for  a  near  relation;  or 

marriage,  ib.  118,  119. 
and  cannot  be  money,  120. 
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Consideration  for, 
if  the  condition  fails  to  raise  a  use,  a  deed  of  further  assurance  is 

useless,  IV.  119. 
need  not  be  expressed  in  order  to  raise  a  use  to  a  wife,  118, 
other  considerations  than  that  in  the  deed  may  be  proved,  269, 
adopting  a  surname  is  not  a  suflScient,  119, 
if  moneys  deed  will  not  operate  as  a  covenant  to  stand  seised,  120. 

covenant  with  a  stianger,  that  he  shall  enjoy  the  land  to  the  use  of 
covenantor's  son,  is  bad,  ib, 

the  use  intended  by,  will  only  arise  to  the  persons  within  the  considera- 
tion, and  not  to  strangers  to  it,  120. 

continues  in  covenantor  till  a  use  arises,  121. 

a  rent  may  be  created  by,  under  27th  Hen.  VIII.  c.  10,  sec.  4,  5,  ib. 

does  not  divest  any  estate,  122. 

no  use  can  be  declared  on,  except  to  the  covenantee,  ib.     See  Declara- 
tions of  Uses. 

use  remains  to  covenantor  by  implication,  I.  403,  IV.  260. 

Qu.  if  powers  can  be  inserted  in,  148,  199. 

a  power  of  leasing  cannot  be  reserved  on,  199. 

to  whom  the  title  deeds  belong,  128. 

is  usual,  by  way  of  provision  for  a  younger  child,  177. 

Qu.  whether  it  may  contain  powers  of  revocation   and   appointment, 
148. 

extinguishes  a  power  relating  to  the  land,  247,  248. 

but  not  a  power  in  gross,  248. 

nor  a  collateral  power,  251. 

does  not  alter  the  estate  of  a  tenant  in  tail,  V.  395. 

COVERTURE.     See  Married  Women. 

CREDITORS.     See  Debts. 

what  conveyances  are  void  as  against  them,  IV.  458. 

a  creditor  by  statute  may  redeem  a  mortgage  after  foreclosure,  II.  126. 

devises  are  void  as  against  creditors,  VI.  8. 

where  articles  of  agreement  will  prevail  against  a  judgment  creditor, 

a  judgment  creditor  may  redeem  a  mortgage,  126. 
CROSS  REMAINDERS, 

by  what  words  created  in  a  deed,  IV.  319. 

cannot  be  implied  in  a  deed,  ib. 

may  be  implied  in  articles,  323. 

by  what  words  created  in  a  devise,  VI.  380. 

formerly,  not  implied  in  a  devise  between  more  than  two,  381. 

this  doctrine  somewhat  altered,  383. 
CROWN, 

priority  of,  on  executions,  II.  58 — 62. 

may  redeem  a  mortgage,  127. 

Q.  whether  an  equity  of  redemption  will  escheat  to  it,  III.  474. 

alienation  of  crown  lands,  V.  36. 

debts  to,  I.  68,  69. 

CURTESY, 

origin  of  estate  by,  I.  145. 
description  of,  146. 

has  no_ moral  foundation,  as  dower  has,  ib,  162,  163. 
but  is  lavoured  in  equity,  as  e.  a,  against  a  trust  term  set  up  against 
it  by  the  heir,  155,  483. 
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is  a  continuation  of,  and  comes  out  of  the  inheritance,  and  not  out  of 

the  freehold,  I.  156. 
cannot  exist  unless  the  wife  is  seised  of  the  .inheritance,  and  the  child 

takes  it,  156,  157. 
Circumstances  necessary  to, 

legal  marriage,  or  marriage  de  facto,  which^  if  voidable,  was  not 
avoided  in  the  wife's  life,  146,  164. 
how  the  fact  of  marriage  must  be  proved,  164. 
seisin  of  the  wife  or  of  her  husband  during  her  life,  which  must  be  a 

seisin  in  deed,  in  incorporeal  hereditaments,  147,  148,  149. 
issue  born  alive  in  the  life-tirne  of  the  mother,  before  or  after  her 

seisin,  and  capable  of  inheriting,  149,  150. 
death  of  the  wife,  150,  151. 
is  a  bare  estate  for  life,  157. 
does  not  require  entry,  ib. 

subject  to  pay  the  interest  on  incumbrances,  158. 
services  to  lord  in  respect  of,  ib. 
forfeitable  for  alienation,  or  for  claiming  in  a  court  of  record  a  greater 

estate,  ib.  II.  2. 
but  not  for  adultery,  I,  157. 
no  entry  necessary  to  complete  it,  157,  158. 
not  barred  by  outstanding  term,  483. 
condition  annexed  to  it  by  law,  II.  2.  IV.  73. 

Customary  curtesy,  and  curtesy  of  copyhold, 
construed  strictly,  I.  307. 

exists  in  some  manors  though  there  is  no  issue,  308. 
is  then  forfeited  by  second  marriage,  ib. 
sometimes  subject  to  a  fine,  311. 

Tenant  by  curtesy, 
who  may  be,  151. 

husband  of  donee  in  special  tail,  153. 

not  aliens,  or  persons  attainted  of  treason  or  felony,  151,  168. 
denizen  having  issue  after  denization,  151. 
his  title  becomes  initiate  by  birth  of  issue,  154. 
cannot  lose  his  right  by  death  of  the  issue,  ib. 
must  keep  down  interest  on  incumbrances,  158, 
entitled  to  the  privileges  his  wife  would  have  had,  157,  158. 
shall  perform  the  lord's  services,  158. 

Second  husband,  when  shall  not  be, 

by  statute  de  donis,  153. 

in  gavelkind,  when  there  is  no  issue,  151,  157. 

in  customary  curtesy,  when  there  is  no  issue,  SOS. 
is  punishable  for  waste,  by  whom,  158. 
assignee  of,  when  so  punishable,  ib.  159. 
Qu.  whether  exempt  from  actions  for  accidental  fire,  159. 
may  present  to  a  living.  III.  17. 

of  estate  of  coparcenary  is  entitled  to  writ  of  partition,  II.  469. 
what  leases  he  may  make,  IV.  73. 

of  copyhold,  sometimes  liable  to  fine  on  admittance,  311. 
What  things  are  liable  to  curtesy ; 

no  estates  in  land  are  liable,  except  those  of  inheritance,  I.  156. 
estates  in  fee,  67,  152. 
estates  tail,  99,  153. 

except  as  to  second  husband,  when;  153. 
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What  things  are  liable  to  curtesy  j 
estates  tail, 

conditional  fees  subject  to  curtesy  before, statute  de  donis,  I.  153. 
not  divested  when  the  estate  tail  is  determined,  by  failure  of  issue 

capable  of  inheriting  the  estate,  ib.- Exceptions,  175. 
curtesy  of,  cannot  be  restrained  by  any  pro\'iso,  154. 
estates  in  coparcenary  or  in  common,  154.  11.  466,  484. 
land  held  in  gavelkind,  whether  there  is  issue  or  not,  151 . 
a  caput  baronite,  or  comitatus,  or  castle,  manor,  &c.  152,  153.  HI. 

145,  146. 
trust  estates,  154,  155,  441 ;  Exception,  442,  443. 
money  directed  to  be  laid  out  in  land,  155. 
equities  of  redemption,  ib.  II.  114,  115. 
incorporeal  hereditaments,  as 

advowsons,  115.  III.  7,  the  tenant  may  present,  17. 

tithes,  I.  155.  III.  55. 

commons,  I.  155. 

rents,  ib.  III.  334. 

rents  and  services  of  copyholds,  where  the  wife  is  seised  of  the 

manor,  157. 
certain  offices,  121. 
escheated  lands,  476. 

executory  devise,  curtesy  attaches  on  the  first  estate,  and  is  not  de- 
feated by  its  determination,  VI.  413. 
reversions  expectant  on  estate  for  years,  for  the  freehold  is  in  the 
wife,  I.  148,  157.  II.  399. 
What  things  are  not  liable  to  curtesy  ; 

estate  let  for  life,  before  the  marriage,  I.  149.     Qu.  as  to  the  rent. 
estates  not  of  inheritance,  as  e.  rj.  for  life  of  wife,  &c.  I.  156. 
estates  in  joint  tenancy,  157.  II.  444, 

remainders,  or  reversions  expectant  on  particular  estates    of   free- 
hold, 157. 
lands  assigned  in  dower,  ib. 
copjholds,  except  by  special  custom,  ib.  307. 

other  exceptions,  157. 
dignities,  III.  171. 
uses :  for  the  cestui  que  use  has  no  legal  seisin  in  the  land,  I,  367, 

CUSTOMS, 

as  they  relate  to  copyholds  and  freeholds,  I.  279,  280. 

how  far  they  must  be  observed  in  granting  copyholds,  290,  294,  328. 

how  pleaded,  III.  446,  484. 

distinguished  from  prescription  by  immemorial  usage,  481,  and  from  an 

easement,  484. 
alienation  by  custom.     See  Alienation. 
a  custom  of  barring  entails  of  copyholds  by  surrender  or  recovery,  is 

good,  V.  532. 
of  the  country,  as  to  timber,  I.  120,  as  to  underwood,  ib.  121. 

CUSTOMARY  FREEHOLDS,  50,  51,  52,  269. 
distinguished  from  copyholds,  ib.  270. 
how  recoveries  of  them  are  suffered,  V.  529. 

where  there  is  no  custom  of  surrendering  them  to  the  use  of  a  will,  they 
must  be  devised  according  to  the  statute  of  frauds,  Vi.  74. 

CY  PRES,  VI.  165.     See  Devise. 
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D. 


DATE  OF  A  DEED,  IV.  275. 

DEBTS, 

an  estate  In  dower  not  liable  to  debts  to  the  crown   contracted  by  the 

husband  during  marriage,  I.  177. 
where  a  purchaser  must  see  his  money  applied  in  discharge  of  debts, 

490,491. 
personal  estate  first  applied  to  discharge  debts,  68,  II.  147. 
even  Avhere  the  real  estate  is  charged  with  debts,  Exception,  I.  68. 
and  a  testamentary  disposition  of  the  personal  estate,  or  charge  of  debts 

on  real  estate,  will  not  exempt  it,  68.  II,  149. 
order  in  which  they  are  paid,  II.  185,  399. 
what  reversions  are  liable  to  debts.     See  Reversions.  ^ 
an  advovvson  liable  to  debts.  III.  10.  ■  i^' i<a'm^r,  '-'tii 

land  not  originally  subject  to  the,payj»ep,t  qf  4el^t§i/j|iS<^fefl  ic4 
Grown  debts,  O'^fli  as  lo  99?<a9l  a  i-mm'g^  aail 

process  for  recovery  of,  I.  68.  '"        "'  '  ' 

on  death  of  debtor,  ib. 

no  contract  with  the  king  necessary  to  make  a  crown  debtor,  69. 

king's  money  in  hand,  and  land-tax  in  collector's  hands,  are  crown 
debts,  69,  70. 

bind  lands  from  the  time  Vvhen  contracted,  68 — 71,  83,  95. 

into  whatsoever  hands  they  pass,  71.  IV.  454,  455. 

but  not  in  hands  of  donee  of  tenant  in  tail,  for  good  consideration, 

I.  96,  97. 

nor   in  hands   of  dowress,    for  debts  tQ ,  crown  <^outracted  after 

marriage,  17/.  ^     . 

nor  m  hands  01  lomtress,  212.  ■        ,     ,  ,■ 

•  .      c      1        ,.      -Tilt     It  iciA-   0oiJGijslo9b  £  naiivv 
an  equity  oi  redemption  is  liable  to,  11.  124.  ^  .     ,     ,   ^^ 

term  for  years  bona  fide  sold,  is  not  liable  ic>,t:  §4§','^5t3!^''' 

can  only  be  discharged  by  exchequer  quietus,  71,  72. 

bona  fide  sale  of  chattels, 

is  good  after  judgment,  but  not  after  execution   av/ardfed  t(^  -it!^ 

crown,  250.  IV.  255.  ■ '•    ^^-^ 

or  after  execution  actually  sued  out  and  delivered'to"6feeriff,  at 
suit  of  subject,  I.  250. 
all  deeds  void  as  to,  IV.  453. 
elegit  for,  II.  58. 

Bond  debts, 

when  the  redeemer  of  a  mortgage  must  pay  them,  128. 

what  are  assets  for  discharging  them,  IV.  101, 
not  land,  II,  130,  131. 

when  the  reversion  is  applied  to  pay  bond  debts  of  settlor,  400. 

preferred  to  simple  contract  debts,  IV.  101. 

not  within  the  statutes  of  limitation,  III,  515, 
Judgment  debts, 

estate  for  years  subject  to  them,  I.  249. 

trust  estates,  433,  447. 

copyholds,  301. 

reversions,  II.  425. 
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DEBTS— continued. 

Judgment  debts, 

bind  all  the  estates  of  the  debtor,  as  well  after  acquired  as  otherwise, 

II.  58,61. 
when  they  may  be  tacked  to  mortgages,  132,  203,  205. 
not  postponed  in  equity  to  mortgages,  185,  186. 
where  postponed  to  defective  mortgages,  197. 
bind  reversions  after  estates  tail,  422. 
cannot  be  tacked  to  mortgages  of  copyholds,  V.  512. 

Debts  by  simple  contract, 

an  estate  in  fee  simple  not  liable  to  them,  I.  67. 

except  on  the  bankruptcy  of  the  owner,  13  Eliz.  c.  7.,  and  on  his 

death,  being  a  trader,  47  Geo.  3.  sess.  2.  c.  74.,  68. 
but  an  estate  for  years  is,  249. 
postponed  to  bond  debts,  IV.  101. 

Action  of  debt, 
-10?       lies  against  a  copyholder  for  non-payment  of  fines,  I.  323. 
lay  against  an  heir  at  law,  II.  46. 
for  non-payment  of  rent,  III.  330. 

lies  against  a  lessee  of  an  incorporeal  hereditament,  316,  317. 
Devise  for  payment  of  debts.     See  Devise. 

conveyance  for  payment  of  grantor's  debts  raises  no  use  in  grantee,  IV. 
111. 

DECEIT, 

fines  of  lands  in  ancient  demesne  are  reversible  by  writ  of,  V.,  250. 
so  are  recoveries  of  such  lands,  484. 

DECLARATION  IN  WRITING, 

to  revoke  a  devise,  VI.  85,  86.     See  Devise. 

DECLARATIONS  OF  TRUST, 

how  construed,  IV.  273. 

when  a  declaration  of  trust  of  a  term  in  favour  of  an  incumbrancer  is 

equivalent  to  an  assignment  of  the  term,  11.219. 
of  terms  for  years,  by  what  rules  governed,  IV.  371.  VI.  435.     See 

Executory  Devise,  Perpetuities. 

.JPPCLARATIONS  OF  USES, 

origin  and  nature  of,  I.  396,  397.  IV.  128. 

is  derived  from  the  statute  of  uses,  and  operates  by  transmutation  of 

possession,  129.  I.  396,  397. 
must  be  by  deed  or  writing,  IV.  129,  139. 
good  without  technical  words,  129. 

how  the  lands  should  be  described  in  deed  of,  and  in  the   fine  or  re- 
covery, 130. 
good  Avithout  consideration,  and  why,  ib. 
in  a  bargain  and  sale,  or  covenant  to  stand  seised,  no  use  can  be  de- 

,  clared,  except  to  the  bargainee  or  covenantee,  199. 
uses  may  be  declared  on  a  lease  and  release  in  fee,  127,  144. 

who  may  declare  such  uses,  144. 

releasee  to  uses  cannot  dissent,  ib. 

are  usually  inserted  in  the  release,  ib. 
made  prior  to  fines  and  recoveries;  (viz.  deeds  to  lead  uses,  131.) 

may  be  controlled  by  subsequent  deed,  when,  132,  140.  I.  397. 

circumstances  required  to  invalidate,  by  subsequent  deed,  IV.  132. 

second  deed,  how  to  be  executed,  135. 
2  0  2 
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DECLARATIONS  OF  USES— continued.    _  t...,,..,,.,„  . /-r  t 

made  subsequent  to  fines  or  recoveries;  (viz.  deeds  to  declare  uses,  IV. 
u^^?u   -.131,137.  1.397.)    ■■:  -•:    ^:,>  ": 

must  refer  to  the  recovery  iti  order  to  declare  its  uses,' J V.  138. 
'  may  be  controlled  by  subsequent  deed,  ib. 
modern  practice  in  declaring  the  uses  of  tines  and  recoveries,  140. 
who  may  declare  the  use  of  a  iioB  i)r.  recaTCpry,  •   ,i 
infants,  ib.  V.  26G.  '■:-";.:■  ji.  ,u  v.J  *•  j:!.:): 

till  the  fine  is  reversed  for  infancyf'i¥;Ml^4.('(i  .ii..- 
married  women,  141.  ■  ri,,;!    J,    lu,-  .; 

idiots  and  lunatics,  143.  V.  130,  266.  .-;;.': 

contrary  to  the  grant  and  render  of  a  fine  surdoue,&Ci  axe  void,  97. 
are  considered  as  one  conveyance  with  the  fine  or  recovery,  IV.  154.  V.  190. 
a  fine  to  make  a  tenant  to  the  praecipe  is  good,  without  a  declaration  of 

uses,  310.     See  I.  399.  itn.../'  b^niGm 

the  right  to  make  is  co-extensive  Avith  the  estate,  IV..  143; '.^'-ofr// 
may  contain  as  well  powers  derived  from  the  statute  of  uses,  jas  from 
common  law,  148,  199.  .     ,,      .   .:      ,      -30 

DEDIMUS  POTESTATEM,  »^  ^oeiiim^Q'i  vBtu  oii  ;.- 

writ  of.     See  Fhe,  V.  105.     Recovery]  Y^'Sft,  "S^Tittsv/jvfio  k» 
DE  DONIS  CONDITIONALIBUS.     ^q&  Estate  Tai^'''>^^<^^^^'f 

DEED,     i^ee  Title-deeds.  ,,,,  ,' ,!,;,,,„  -^4  ft  J^TrM..  i.'. 

different  kinds  of  deeds.     See  Jgreemeiit,  Ariictes  of  Agreement, 

Assignment,  Bdvgain  and  Sale,  Bond,  Conjirmation,  Covenant  to 

stand  Seised,  Declaration  of  Trust,  Declarations   of   Uses,  De- 

feazance,  Exchange,  Feoffment,  Gift,   Grant,  Lease,  Lease  and 

Release,  Mortgage,  Partition,  Recoguizafice^  Release,  Surrender. 

poAvers.     Hee  Poivers.  ,...   .i..^.  ....._ 

alienation  of  lands,  IV.  4.     See  Alienation.  .  ,.:,^ 

unlimited  power  of,  existed  in  England  in  the  time  of  the  Saxons,  ib. 
subinfeudation,  5,  G.  .  i'^d'i,.n  ^iW  ^aafb 

statute  of  quia  emptores,  0  .,     ^    ■    -^  har,  M^m  ed  Jaiirn 

fines  for  alienating  lands  held  in  capitc,  7.         ^^     .  ^^lUsP-^io  Josl^ 

abolition  of  mihtary  tenures,  ib.  j  c.        -r  u     r  * 

■^  '  '  '/d  haiavibb  90  13001 

,  .  common  assurances  aie,  ,-        ^  ..  -u    l     t    , 

■  deeds,  or  matters  in  pais,  8.  •   .,0  -r  l -i      u 

matters  01  record,  lb.  '     r  V     j  •  t,     u 

^.     ,       ,     ■     .i!-*!)  ^d  JOiiaBo  i)s9o 
customary  assurances,  m  particular  places, ib.   ;^  _  :f^_ r^'^     ^    -n 

devises  in  v/illsj  ib.  .  -".%  , 

nature  of  a  deed,  or  charter,  ib.  *,,:toi.at>. 

deed  poll,  9. 
indenture,  10. 

copies  of,  ib. 

distinction  between  an  original  and  a  counterpart,  ib, 

variance  between  a  counterpart  and  the  original,  ib. 

a  counterpart  admitted  as  evidence,  ib. 
tranters  the  estate  to  the  grantee  Avithout  his  assent ;  Exception,  in  case  of 

a  feoft'meat,  11. 
nature  of  an  article  of  agreement,  1 1 ,  274. 
Who  must  be  parties,  12.  \ 

Who  may  convey  by  deed,  13.  "^    ? 

blind,  deaf,  dumb,  &,c.  persons,  ib.  27. 

the  king,  13.-  ^-''!^''''' 

the  queen  consort,  14. 

corporations,  ib. 

infants,  in  some  cases,  15. 
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DEED — continued.  -H;iAJ^.'i(i. 

Who  may  convey  by  deed,  h  abi^oi 

marriage  deed  of  female  infant  does  not  bind  unless  she  assent 
after  her  husband's  death,  IV.  16,  17. 
exception  as  to  jointiu-e,  explained,  ib.  and  note  (*).  I.  20.5. 
female  infant  may  enter  into  agreement  before  marriage   re- 
specting her  personal  estate,  18. 
marriage  contracts  by  male  infants,  ib. 
covenant  by  male  infant  to  execute  a  poAver  of  appointing  a  jointure 

is  good,  ib.  note  (*) 
infant  trustees  and  mortgages,  ib.'  19. 

who  is  a  trustee  within  this  act,  ib.  note  (*). 
idiots  and  lunatics  in  some  cases,  ib. 

and  if  they  ai"e  trustees  or  mortgagees,  ib. 
married  women  in  some  cases,  20. 
Who  cannot  convey  by  deed  j 

infants,  15,  idiots  and  lunatics,  19,  married  women,  20. 
persons  attainted,  21, 
who  may  be  grantees,  and  who  may  not,  ib.  22. 
of  conveyance  to  charitable  uses,  ib. 
upon  what  consideration  deed  may  be  founded,  ib. 
of  conveyances  derived  from  the  statute  of  uses,  1.  395.  IV.  24,  105. 
«)f  common  law  conveyances,  49. 
must  be  written  or  printed  on  paper  or  parchment,  25. 
before  its  sealing  and  delivery,  ib. 
filling  up  blanks  after  execution,  ib. 
must  be  duly  stamped  to  be  produced  in  evidence,  ib. 
must  contain  suihcient  words,  26. 
formal  partsof,  as  premises,  recital,  habendum,  &c.  20,27,275 — 325,  &c. 

See  those  articles, 
must  be  read,  if  required  by  any  of  the  parties,  27. 

effect  of  its  not  being  road,  or  being  read  falsely,  ib. 
must  be  sealed,  and  in  most  cases  signed,  ib. 

effect  of  sealing  by  a  stranger,  28,  29,  or  by  the  party's  attorney,  29. 
must  be  delivered  by  the  party  or  his  attorney,  ib. 

deed  of  corporation  sealed  with  their  common  seal  needs  no  dielivery,  26. 
mode  of  delivery,  30,  to  whom  it  may  be  delivered,  ib. 
deed  cannot  be  delivered  twice^  ib.      Exception,  31,  20. 
effect  of  delivery  Avhcn  the  date  is  impossible,  62. 
delivery  of  a  deed  as  an  escrow,  31,  32. 
attestation  by  witnesses,  32. 
Construction — general  rules  applicable  to  all  deeds  ; 

deeds  are  construed  favourably  consistent  with  the  rules  of  law,  255. 
intention,  if  clear,  will  prevail  against  the  strict  meaning  of  words, 

'^^G  '^61  "    '.'     ' 

must  be  made  on  the  entire  aeea,  >ip75,5,.,+j;„,, 

subsequent  v.ords  added  for  certainty^  refert,to,tl)^  former  which  are 
^'^  ^^'^^'- indefinite,  ib.  288.  '   '    -''^^   "       '' 

where  certainty  once  appears  in  a  deed,  subsequent  indefinite  words 

refer  to  that  certainty,  257,  286.  ■■>    i  ., 

subsequent  words  do  not  defeat  precedents  qip^e?^,  if  by  construction 

they  may  stand  together,  258. 
but  the  first  is  preferred  to  the  latter  clause,  if  they  are  contradictory,  ib. 
■when  a  deed  first  contains  special,  and  concludes  in  general  words, 

both  shall  stand,  ib. 
but  a  particular  recital  will  qualify  subsequent  general  words  of  re- 
lease, 259. 
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DEED — continued. 

Construction — general  rules  applicable  to  all  deeds; 
bad  grammar  does  not  vitiate,  IV.  258. 

the  words  of  a  deed  will  be  marshalled  so,  that  that  part  shall  pre- 
cede which  ought  to  precede,  ib. 
the  same  always  refers  to  the  next  antecedent,  ib. 
aforesaid  does  not,  ib.  260. 
a  deed  is  always  construed  most  strongly  against  the  grantor,  258, 

259. 
and  particularly  in  a  deed  poll,  ib. 
but  the  words  of  an  indenture  executed  by  both,  are  the  words  of 

both, ib. 
the  words  of  a  deed  which  will  bear  two  senses,  are   construed  in 

that  sense  which  is  conformable  to  law,  ib. 
and  is  sometimes  or,  in  order  to  support  the  parties'  intention,  ib.  260. 
ancient  charters  must  be  taken  according  to  ancient  usage,  ib. 
no  estate  arises  by  im])lication  in  a  deed,  but  a  use  may,  ib. 
deeds  are  not  construed  by  the  acts  or  sense  of  the  parties,  ib. 
where  the  Avords  of  a  deed  are  so  uncertain  that  its  intention  cannot 

be  discovered,  it  is  void,  ib. 
words  in  a  deed  evidently  repugnant  to  the  other  parts  of  it,  and  to 

the  general  intention  of  the  parties,  will  be  rejected,  ib.  261. 
an  evident  omission  or  mistake  will  be  supplied  in  a  deed,  261,  349. 
some  operation  is  always  given  to  a  deed,  when  it  cannot  operate  as 

intended,  263. 
where  a  deed  may  enure  in  different  ways  the  grantee  shall  elect 

which  way  to  take  it,  265. 

averment  founded  on  parol  evidence, 

cannot  in  general  be  admitted   to  contradict  or  vary  a  written 

agreement,  267. 
but  may  be  admitted   to  support  or  explain  them  with  respect  to 

collateral  matters,  269,  or  to  prove  another  consideration,  ib. 
or  where  there  is  a  latent  ambiguity,  270,  or  fraud  or  mistake,  ib. 

where  a  deed  operates  by  estoppel,  271. 

of  conveyances  to  uses,  is  to  be  the  same  as  that  of  common  law  con- 
veyances, and  not  according  to  the  intention,  as  in  case  of  wills, 
272,  273. 

so  of  declarations  of  trust,  273. 

of  articles  of  agreement,  11,  274. 

Construction  of  the  formal  parts  of  a  deed  j 
date  of  a  deed, 

placed  at  the  beginning  in   an  indenture,  in  a  deed  poll   at  the 

end,  275, 
prority  of,  276,  4^82. 

parties  to  a  deed,  276. 
how  to  be  described,  ib. 
having  several  Christian  names,  277. 
eldest  son  of  duke,  marquis,  &c.  how  named,  ib. 
wife,  bastard,  eldest  son,  issue,  heirs,   right   heirs,    heirs  female, 
corporations,  how  described,  278,  279. 

recital,  and  consequence  of  misrecital,  279,  280. 

general  recital  does  not  estop,  but  particular  recital  does,  280. 
evidence  of  a  lost  deed,  when,  ib. 

consideration,  and  receipt  for  it,  if  pecuniary,  ib. 
the  grant  ov  release  of  the  land  to  be  transferred,  280. 
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DEED— continued. 

Construction  of  the  formal  parts  of  a  deed  ; 

description  of  the  lands  and  things  granted,  TV,  281. 
effect  of  erroneous  additions  to  the  description,  286,  287. 
effect  of  correct  addition  to  an  erroneous  description,  287. 
clause  respecting  the  title  deeds,  288. 
exception,  and  its  requisites,  289. 

the  habendum,  ib, 
no  person  can  take  by,  if  not  named  in  the  premises ;  Exceptions,  ib.  290. 
nothing  can  be   limited  in,  which  has  not  been  given  in  the  pre- 
mises, 290. 
but  may  abridge,  or  qualify  and  enlarge  them,  292. 
sometimes  not  controlled  by  the  premises,  ib. 
words  of  limitation  and  purchase.      (See  Rule  in  Shelley's  Case.) 
:  ;'"        when  the  word  heirs  is  a  word  of  limitation,  293,  294,  326. 
when  a  word  oi  purchase,  335,351,  353,  355. 
what  words  restrain  the  word  heirs,  297. 
heir,  in  the  singular,  is  a  word  of  purchase,  335. 
j-i7,.i  the  word  issue  is  not  a  word  of  limitation,  and  will  not  create  an 

estate  tail,  ib. 
what  words  create  an  estate  in  fee  : 

the  word  heirs  absolutely  necessary,  295. 

cases  in  which  the  word  heirs  is  unnecessary,  296.  V.  92,93,  345. 
thus  the  w'ord  heir  may  be  nomen  collectivum,  IV.  295. 
"    what  words  create  an  estate  tail : 
-■'>-.)-.    ■;  ,    the  word /ieiVs  is  necessary,  297. 

and  a  grant  to  a  man  and  his  seed,  or  to  the  issues  or  children   of 

his  body  only,  gives  an  estate  for  life,  ib.  : 

the   general  import  of  the   word  heirs  may  be  restrained  to  the 
lineal  descendants  of  the  grantee, 
by  what  words,  though  untechnical,  ib. 
the  word  heir  may  in  a  specia^l  case  create  an  estate  tail,  298. 
limitation  to  A.  and  his  heirs  with  remainder  over,  by  equity  of  the 

statute,  299. 
limitation  to  a  man  and  his  wife,  with  the  heirs  of  their  bodies,  ib. 
.i, ,  distinction  between  heirs  of  the  body,  and  upon  or  07i  the  body,  302. 

effect  of  a  limitation  to  the  heirs  of  the  body  of  A.,  303. 
usual  mode  of  limiting  estates  tail  in  settlements,  304. 
what  words  create  an  estate  for  life,  387. 
what  words  create  an  estate  for  years  or  at  will,  ib. 
what  words  create  a  joint  tenancy,  ib.  II.  307. 
what  words  create  a  tenancy  in  common,  473.  IV.  312. 
what  words  create  cross  remainders,  319. 
cross  remainders  cannot  be  implied   in  a  deed,  ib.,  but   may    in 

articles,  323. 
application  of  the  rule  in  Shelly's  case  to  constniction  of  deeds,  325. 

See  Rule  in  Shelley's  Case. 
perpetuities,  355.     See  Perpetuities. 
of  the  reddendum,  375. 
Condition, 

by  what  words  created,  ib. 
Warranty  in  a  deed.     See  Warranty. 
described,  27. 

general  warranty  for  the  title,  is  now  disused,  404. 
express  warranty  and  its  requisites,  378. 
implied  warranty,  380. 
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Warranty  in  a  deed  ;  ksT  siasaevoQ 

b-if".    lineal  warranty,  IV.  382.  ij  to  asngiaaB 

only  binds  the  heir  where  he*has  assets,  SSS.igiiO'  adi  oJ 
Jns'.iKr.-r  effect  of,  as  to  estates  tail  siticestat.  de  donis,  386.=>rfj  bnld 

collateral  warranty,  384.  s  huB 

■>d  iJ§^-o:;:bars  estates  tail  and  remainderSj  38^>  387.  I.  102^ti;:^JU!a-t 
but  not  the  reversion,  IV.  388.    •     ■'.■.->  le  h^mHi^  ?.;  h^  ; 
as  restrained  by  the  stat.  of  Glocester,  3.86- aJijosqg  |5,jjs  JB^eusO 
.,„^,._^   not  affected  by  the  stat.  de  donis,  ib.    ,    . .  i  sisi .?,  oj  jnijii^ v    > 
of  a  tenant  in  dower,  is  void,  390,  391. 
of  a  person  having  no  estate  <rf  inheritance^  is  YO^jSSJt. ,,,.., 
how  destroyed,  ib.  ^^^^  '^^  '„!  '^^^^  gi  lotoi^  JfidJ 

Covenants,  '.    --   •,'••.—  ■  -t  Jthii  boo^  ifjjerf  bfr- 

nature  of,  described,  392.  ^nsravoi/id  ishjp  ^^ 

>.i    ijaL.covenant.is  generally  an  agreement  to  6o  Somcthin^'in  futuro.  ib. 

where  an  agreement  terminates  in  itself,  it  is  not  properly  a  covenant, 

but  a  defeazance,  ib. 
can  only  be  created  by  deed,  which  n»ay  he  deed  poll  or  indenture,  393. 
bind  the  person  who  does  not  seal,  or  is  not  party  to  tfeedeed,  when,  ib. 
may  be  created  without  technical  words,  ib.  •  !. 

are  construed,  ..     •  vikap  woa  do:. 

'■"5'V  jnost  strongly  against  the  covenantor,  994F' /''"^^^  '^^*' 

according  to  the  intent  of  the  parties,  ibi^  -SiJd  siob 
ut  res  magis  valeat  quam  pereat,  ib.         "-"'^  ^fios'tsq  :?«a  ^ 
to  be  performed  within  a  reasonable  time,  tdiere  flO^time  is  limited 
for  performance,  ib.  .;      : 

implied  covenants,  as  for  quiet  enjoyment,  payment  of  rent,  &c,  395. 
distinction  between  express  and  implied  covenants,  ib. 
implied  covenant  qualifies  the  generality  of  an  express  one,  ib. 
joint  and  several  covenants,  ib. 

words  of,  by  lessees  at  beginning  of  lease,  rule' JilT  their  subsequent 
covenants,  396,  397.  ...i,a^,  ^c  ,:.:..i,i<:.;.o^ 

Covenants  real,  ''^'^^  }o  Ifiwanai  roi 

described   397  -  --'m  m  hetissai  9i£ 

^-^•distinguished  from  covenants  personal,  398,  ^^^^!^^'^^^^^''' 

covenant  for  title  is  a  covenant  real,  409. 
,'iiu.r.  ■  j^^^rith  the  land,  and  bind  grantee  or  lessee,  his  heirs  6f  ais'ighee,  ib. 
II.  103,  104.     .  ,,..r-V-w  7 

assignee  of  grantee  Wtefsse^  is  entitled  to  beriefit'bf*/ioyenants  real  of 
lessor     IV  398     '"  '-^^'^^^  --^-  •.  .•:  ^;',..;u  .J  if>>S  m^aavoj 

-^«^  ^andthe  grantor,  les^rf^rfea^?^m^yueil^(^fi^ 

but  heir  of  tenant  for  life  is  not  entitled  to  benefit  of  covenants  made 
with  lessor,  ib.       ' 
'^"'    •  assignees  of  grantees  or  lessees  are  entitled  to  benefit  of  all  covenants 
•     ,_    .      real  of  lessor,  ib, 
-"'  -  -grantees,  lessees,  &c;  of  farms,  &c.  have  like  remedy  against  grantees 
of  the  reversions  as  against  their  grantors,  (32  Hen.  VIII.  Cj  34. 
§2.)  399.  •  ..e.T^.oak.VfJ;^ 

grantees  of  reversions  are  entitled  to  the  benefits  of  wliai  covenants, 
in  leases  granted  by  their  ancestors,  (ib.  §  l.)407.  11.40.     See 
Condition. 
equity  will  assist  an  assignee  in  enforcing,  against  all  persons  claiming 
V't?  .-■    under  grantor  of  estate,  IV.  399. 

■s;?;     do  not  bind  an  under  tenant,  who  is  not  Jin  assignee  of  the  whole 
term>  400.  .,  ^  ^jiCu  .-;i  ^:j^i^jjiS!:iL 
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Covenants  real ;  j  h9»b  e  cj  yiasnts'fl 

assignee  of  the  whole  term  is  entitled  to,  thougli  the  rent  is  reserved 

to  the  original  lessee,  IV.  401. 
bind  the  assignor  in  favour  of  his;  lessor^  notwithstanding  assignment 

and  acceptance  of  rent,  402. 
mortgagee  of  a  lease  by  assignment  is  liable  to  covenants,  though  he 
never  entered  or  became  possessed  in  fact,  II.  104. 
General  and  specific  covenantB*?':-'-^*  io  .3£J5  suj  -^ 

covenant  to  settle  lands, /jyJie^^S^^cifii^iiovehant,  and  alien  thereon, 

IV.  403.  -^  ^^^'  '^'^^'  ^^°^^  '•• 

usual  covenants  for  titlie  t8  lahfis, ' ' ' 
that  grantor  is  seised  in  fee,  404. 
and  hath  good  right  to  convey,  ib.  405. 
for  quiet  enjoyment,  H''  ,x;tij; 

di  ,o=ii?^.ldo  not  extend  to  the  tortious  evictian  of  Strangers,   unlesi  the 
JaBnayo;  s  v;  covenant  be  express,  ib.  406.-    - 

in  conveyances  to  uses,  407.  ■■'^'  ^s-n 

XQZ  ..siuy.ftee  from  incumbrances,  ib.  165.b39h  i^dbslL  ?.« 

di  .jxeiiv- for  further  assurance,  408.  :■>,  ■•^ohoiiy^ 
are  real,  and  run  mth  the  land,  409;"'^'^- "^'' 
are  now  usually  restrained,  410. 

and  such  restrictions  axe  shaped  ^ccpfding  to  the  nature  of  ven- 
dor's title,  412..gj.-_g^  .j^.  V,  .,y.jfji  -^.ij^j  ,. 
what  persons  are  held  to  claina  under  th^  ^'endor,  41.5. 
bsjuixli  e  wJio  are  bound  to  covenant  for  the  title,  417. 

remedies  of  purchasers  under  these  covenants,  419. 
■:£f         by  a.ction  of  covenant,  ib.     ;jj:;,  ;.  -;jr^:-  ,  ;::j,  ;   , 
by  action  for  money  had  and  received,  420. 
,rr  tjljere  is  no  remedy  at  law  or  equity  unless  there  is  fraud  in  con- 
cealing the  defect  of  the  title,  ib. 
jQg,jjp5g,j,t^ual  covenants  in  assignments  of  leaseholds,  422. 

covenants  by  vendor  for  production  of  title  deeds,  423. 
for  renewal  of  leases,  ib. 
are  inserted  in  modern  deeds  of  partition,  84. 
usual  exception  in  covenants  to  repair,  that  tenant  shall  not  rebuild 
in  case  of  accidental  fire,  I.  139,  249. 
j-       effect  of . a  covenant,  that  jointure  lands  are. of.  a x^rtain  yeaxly  value, 

-  IV.    166.  r  :     fQT     II 

-jL,  j „  covenant  for  payment  of  mortgage  money,  II.  82,.  1^5.,=,  '      >.- 
covenant  that  a  mortgagor  shall  remain  in  possession,  97. 
covenant  that  lands  mortgaged  shall  be  a  security  for  money  sub- 

.-u^..,.  .. ...sequently  borrowed,  185,  186. 

"  ■'■■'""  Action  of  covenant  lies  for  non-payment  of  rent,  III.  330. 

the  covenants  required  by  a  power  of  leasing  must  be  inserted  in  the 

*^'''-^^"'' leases,  IV.  196. 

J     a  covenant  from  a  tenant  in  tail  not  tp  suffer  a  recovery,  binds  the 

\c      '   assets  of  the  covenantor,  V.,41.6^'',"   ,,„/ 
vVnt  01  covenant.     See  Fine.  ^ 

,2Jn.Uo,w  deeds  are  avoided  at  law  ;     '-.Uje  sis  snoi?A3VdTi  X^  -.-.--.:..  .• 
^ag     by.grantee's  disclaimer  by  deed,  IV,i43t5.  fc'3ta~:tTJ  ^93^- ■'     ' 

by  disagreement,  437,  by  duress,  438. 
gnkiT.  .toy  erasure,  addition,  or  interlineation,  439. 

but  not  if  the  alteration  be  made  by  a  stranger,  or  mere  spoliator,  439. 
siadvT  i-OT  by  some  of  the  parties,  if  their  situation  is  not  affected  by  the 
alteration,  ib.  note,  (*). 
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How  deeds  are  avoided  at  law ; 

by  breaking  off  the  seal,  Exception,  IV.  440. 

by  cancelling,  ib. 

by  averment  of  usury,  441. 

Equity  avoids  deeds 

obtained  by  fraud,  442,  or  by  misapprehension  of  the  party,  443. 

for  inadequacy  of  consideration,  when,  ib. 

given  for  procuring  marriages  or  appointments  to  offices  of  trust,  Sec. 
ib.  444. 

Avhere  trustees,  assignees  of  bankmpts,  and  solicitors  to,  or  bankrupts' 
commission,  buy  the  estate,  444. 

of  gift  or  gratuity  to  an  attorney,  while  continuing  to  manage  the 
donor's  affairs,  ib. 

made  by  persons  of  a  weak  or  deranged  understanding,  when,  ib. 

made  in  derogation  of  the  rights  of  marriage,  445. 

or  for  an  immoral  consideration,  e.  g.  for  the  price  of  future  prostitu- 
tion, 451. 

or  if  given  by  a  married  man  to  a  woman,  who  knowing  him  to  be 
married,  was  seduced  by  him,  453, 

but  not  if  given  for  securing  an  annuity  or  sura  of  money  for  support 
of  a  person  seduced,  without  any  view  to  future  coliabitation,  ib. 

or  if  the  bond  is  given  on  account  of  former  cohabitation,  ib.  452. 

all  deeds  are  void  as  to  crown  debts,  453. 

alienations  before  acceptance  of  oilice,  are  good,  ib. 

the  crown  is  entitled  to  a  term  attendant  on  the  inheritance,  ib.  I.  250. 

What  deeds  are  void  in  favour  of  creditors  and  purchasers; 

statutes  in  favour  of  creditors  and  purchasers,  (13  &  27  Eliz.)  IV. 
457,458. 

Avhat  deeds  are  void  by  13  &  27  Eliz.  458. 

deeds  made  with   intent  to  defraud  creditors,  though  made  on  a 
valuable  consideration,  ib.  459. 
badges  of  fraud  in,  ib. 

no  creditor  can  avoid  a  fraudulent  conveyance  unless  his  debt 
affects  the  land,  ib. 

deeds  made  with  express  intent  to  defraud  purchasers,  ib. 

mere  continuance  in  possession  after  conversance  executed,  Avhen 
not  fraudulent,  460. 

notice  to  subsequent  purchaser  of  the  preceding  fraudulent  con- 
veyance, will  not  hinder  him  from  invalidating  it,  ib. 

voluntary  conveyances,  or  conveyances  without  pecuniary  consi- 
deration; 
are  void  against  existing  creditors,  461. 
except  where  grantor  is  not  indebted  at  the  time,  ib. 
but  not  against  future  creditors,  unless  also  fraudulent,  ib. 
by  Avay  of  settlement.     See  Settlements. 

void   against  subsequent  bona  fide  purchasers  for  valuable  con- 
sideration, 462, 
though  with  notice,  463,  466. 

with  power  of  revocation,  466. 

bad  against  subsequent  purchaser    for    valuable    considera- 
tion, ib. 
what  amounts  to  such  power  of  revocation,  467. 
exception  to  the  rule,  468. 
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What  deeds  are  void  in  favour  of  creditors  and  purchasers : 
who  are  deemed  '  subsequent  purchasers'  wathin  27  Eli/. 

purchasers  for  money  or  other  valuable  consideration,  IV.  4C^9. 
mortgagees  and  lessees  at  rack  rent,  ib. 
voluntary  conveyances  bind  the  parties,  470. 

and   are  good  as  to  subsequent  voluntary  conveyances,  ib.  and 
wills,  ib. 
proviso  in  favour  of  deeds  made  on  good  consideration,  472. 
settlements  before,  and  in  consideration  of,  marriage,  473. 
or  made  after  marriage,  in  pursuance  of  agreement  entered   into 
before  marriage,  or  in  consideration  of  an  additional  portion, 
ib.  474. 
how  far  the  consideration  of  marriage  extends,  479, 
settlement  by  a  widow  on  her  children,  481.     See  Settlement. 
Registering  deeds : 

account  of  the  Register  Acts,  482,  484. 

utility  of  these  acts,  500. 

an  appointment  under  a  power  is  a  deed  or  conveyance  within  the 

acts,  485. 
wills  of  lands  may  be  registered  under  these  acts,  500.  VI.  10. 
the  acts  do  not  extend  to  copyholds,  or  leases  at  rack  rent,  or  leases 
not  exceeding  21  years,  where  the  occuprition  goes  along  with  the 
lease,  IV.  484. 
not  to  chambers  in  Serjeants'  Inn,  the  inns  of  court  or  chancery,  nor 

to  tenements  in  London,  ib. 
every  deed  under  which  a  party  claims  must  be  registered :  thus  the 

registering  an  assignment  is  not  a  register  of  the  lease,  487. 
registering  a  second  mortgage  is  not  constructive  notice  to  the   first 
mortgagee,  who  may  advance  more  money  on  the  first  mortgage, 
488. 
notice  to  subsequent  purchaser,   at  the  time  of  purchase  of  a  prior 

incumbrance,  takes  away  the  effect, 
where  a  subsequent  purchaser  has  notice  of  a  prior  incumbrance  at 
.T^>_,-         the  time  of  his  purchase,  his  registering  the  second  deed  will  not 
avail,  491. 
the  notice  must  be  fully  proved,  499,  and  nothing  short  of  fraud  will 

avail  against  the  act,  500. 
register  of  annuities  granted  in  England,  ib.  502. 
register  of  conveyances  of  land  situate  within  the  Bedford  land,  503. 
Enrolment  of  a  deed, 

does  not  make  it  a  record,  but,  as  a  private  act  of  the  parties,  makes 

it  a  deed  recorded  to  be  kept  in  memory,  ib. 
makes  it  conclusive  evidence  against  the  party  enrolling,  504. 

DEFEAZANCE, 

described,  and  in  what  different  from  a  condition,  98. 

must  be  in  eodem  mode  with  the  deed  to  be  defeated,  and  must  recite 

it,  99. 
distinguished  from  a  covenant,  392. 

DELIVERY  OF  A  DEED,  29. 

DEMAND, 

force  of  this  word  in  a  release,  85. 

DEMANDANT  IN  A  RECOVERY,  V.  285. 
may  counterplead  the  voucher,  335. 
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DEMESNE  ANCIENT.    See  Ancient  De7nesne.,Mmimo6'^i^lWJ(iHt 
DEMESNE,  AS  OF  FEE  i  ih  io  saoaso  vi  esluU 

-^^^  pleading  by  the  king,  i.^fi'^'"'  ^'^  u^iuijjuo  .fessb  ai  nmse, 

+>\S  cin  jibrf  fTfi  ot  plrar.!  iim 
DENIZATION,  -  .,-.:•.■■■         ;  •;       '   •- ■ 

effects  of,  in  the  case  of  descents,  as  distinguished  from  naturalization, 
.|,.      III.  367.  -v.s9b  Yd9l6JlMs'lf9CiT£'»J(d 

denizens  maybe  freeholders,  I.  62.-  ., -      -  '^-  - 

may  hold  lands  purchased  after  denization,  IV,  21 . 
,^     maybe  tenants  by  curtesy  in  respect,  Qfjsfeu^  had  after  denization,  1. 151. 
^rf  .are  entitled  to  dower,  169>  ibrf  ai  orf/A  no3ii.q  ?,l 
DEODANDS,  III.  295  2991^  ''otfisn  g  \o  dnid  sdi  v 

DEPUTY  OF  AN  OFFICE,  distinguished  from'an  assignee,  124. 
DESCENDANTS,  who  will  take  under  this  word  in  a  devise,  VI   187  188 

DESCENT,       .    \.,...,;;: 

:;,  nature  of  descent,  III.  362.      '•    ;         ,    '  vv  ^      -vx'  V' 

358  495     "  ^^^•^«f'^^««^^«0'''^<^-to"s  right  .(>?,fi«|,3^\^^^^^  357, 

acquiring  title  to  real  property  by,  361,451.      '"  -■^•':  'i'V'        . 
what  goes  to  the  heir  by,  363. 

consanguinity  or  kindred, 
defined,  ib. 

lineal  and  collateral,  ib. 
method  of  computing  by  the  canon  law^  which  our  law  has  adopted,  ib. 

must  be  legitimate,  364.     See  Bastard. 

and  natural  born  subjects,  365,  or  persons  naturalized  by  act  of 
parhament,  or  made  denizens  by  patent,  367. 

persons  born  out  of  His  Majesty's  ligeance,  whose  fathers  and  grand- 
fathers were  natural-born  subjects,  are  Uke  subjects,' and  capable 
of  inheriting,  366.  '         '    ■  ' 

title  may  be  deduced  from  one  ancestor  through  another  who  Avas  an 
alien,  367.  -    -  ''-'    "•'■ 

or  through  one  naturalized,  or  made  denizen,  ibpi^  f^^^-^J  ^^^'"'' 

effect  of  naturalization  and  denization,  ib.  ■'i9mlo3'i  s 

Persons  attainted  of  high  treason  or  felony,  '  ^  '^^^ 

-''■       can  neither  inherit  or  transmit,  ib.  368.  rrrnco  .^ 

and  by  corruption  of  the  hereditary  blood  obstruct  the  descent  of 
lands  to  such  of  their  posterity  as  deduce  title  through  them,  ib. 

except  to  issue  in  tail  in  case  of  an  estate  tail,  439.  I.  100. 

a  person  may  inherit  from  one  parent,  though  the  other  was  at- 
tainted, III.  368.  , 

descent  between  brothers  is  immediate,  370. 

Rules  or  canons  of  descent  of  estates  in  possession  : 

I.  inheritances,  or  lands  held  iti  fee  simple,  descend  lineally  teethe 
issue  of  the  person  who  last  died  actualli/  seised,  372* 
,,^^^     .  explained,  375. 
"^-        nemo  est  haeres  viventis,  373. 

distinction  between  heir  apparent  and  heir  presumptive,  ib. 
no  person  can  be  such  an  ancestor  that  an  inheritance  can  be 
derived  from  him  unless  he  die  seised  j  for  seisina  facit  stipi- 


INDEX.  5t^^ 

DESCENT— continued.  •    :A  3VI«3M.'ia 

Rules  or  canons  of  descent  of  estates  in  possessJoH)  ;^o>  ^^^    ^'/^W.^ll'^^iJ 
seisin  in  deed,  obtained  by  entry,  is  pec^sary  lil  order  to  trans- 
mit lands  to  aia  heir,  III.  374. 
and  a  party  must  receive  a  rent,  and  present  to  a  church,  before 
he  becomes  the  stock  of  a  descent;    Exception,  ib. 

but  an  heir  shall  take  by  descent  though  ancestor  was  not  seised  ; 

where  the  ancestor  acquires  an  estate  by  his  own  act,  ib. 

when  an  heir  may  take  by  descent  in  case  of  an  exchange,  ib. 

trust  estates,  or  equitable  interests,  not  disposed  of  by  will,  375. 
a  descent  to  the  person  who  is  heir  at  the  ancestor's  death  may  be 

defeated  by  the  birth  of  a  nearer  heir,  ib.  •-i.ilOdG 

exclusion  of  the  ascending  line,  376. 

unless  the  child  be  cousin  to  his  father  or  mother,  ib.  'S^CI 

II.  male  issice  is  admitted  before J'emale.  ,  ..^^i?^d\i 
but  daughters  succeed,  before  collateral  males,  ib. 

III.  of  several  males, nil  being  i?i  equal  degree,  the  eldest  ihTicrHs^ 
but  females,  in  like  degree,  inherit  all  together,  ib.  378.  See 
Coparceners.  - 

IV.  right  of  representation,        .    -,  j^,.,,,.,  ,,.,,,    ,..,  =,,,-.. 
rule  described,  379.  f  c£|ci  liarf  9x1^  oJ^> 
takes  place  m  customary  descents,  442.    ,    , , 

and  in  descents  of  copyholds,  443.     M^^^vk  to  vr- 

\.  collateral  descents,  di  bigJ'?' 

-      r^e  described,  3^0.  r  ^^^^  -  .^.Vj^bi^  .i 

enect  oi  nnes  on,  v.  164. 

the  heir  must  be  of  the  blood  of  the  first  purchaser,  III.  380. 
descents  ex  parte  paterna  et  materna,  384.  " 

.  what  acts  alter  ex  parte  descents,        ^Ir^..^  , , 
;     a  leonment,  383.  ^;M  ^/^  >- 

.     «     f  a  renewal  ot  a  lease  for  lives,  ib. 
"  ^  "  .., ,    descent  of  a  trust  and  a  legal  estate,  t|^e  one  ex  parte  paterna, 

the  other  <?x  parte  materna,  384.  '  .     . 

as,  8«w  oi!^g^,.gg  ^^^^  j^gjj.  g^  j^^^.  jj^  g^^^  ^^^^^^  j^gg^  VI.  }35,J56. 

what  does  not  alter  such  descents, 

a  feoffment  to  the  use  of  feoffor,  or  without  a .  declaration  of 

uses,  III.  386.  ,^^^,^_.^   ,:,  ;^;  ;..^  ?..,:R-l.:.-   ;  v.     ■_  " 

a  conveyance  of  a  particular  jestate  llo^,  ,^9*  ^tft^^d^ge^nt  of 

-{-^  laeo^s'      reversion,  ib.  ll-auiroa  y/  biue 

to  ^«9^^%a  fine  in  some  cases,  387,  435.  V.  230,  23h';,.    ,,    ',.: 
'■^■'   """''and  also  a  recovery,  III.  387.  V.  436,  439. 

-j£   fc-*'^'  proximity  to  collateral  ancestor  last  seised  ynust  be  by  v>hole 
blood,  lil.  387. 
exclusion  of  the  half  blood,  ib. 

the  ancestor  must  be  actually  seised  in  deed  to  exclude  the  half 
blood,  388.  '  '■  -  -•'-"'^  '■■ 

^Al  o\  \5V  what  seisin  makes  a  posse8sia  frAtrfs,  ib.  444.    ' 
to  what  estates  this  doctrine  applie?;,  397,  4^9. ' 

trust  estates,  for  they  descend  in  the  sanie  manner  as  legal 

estates,  I.  370,440.  III.  384,  396.'  -^'^^^''  ^f'  '';"^' 
an  equity  of  redemption,  11.111.      ^-^^^^^  .ioii->a£>£.i 
wi  ia*c  ;t-  .  advowsons,  III.  396,  what  seisin  necessar}',  397. 
4ql:*3  jb^     tithes  impropriate,  55,  396,  what  seisin  necessary,  396. 
rents,  ib.  what  seisin  necessary,  ib. 
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Rules  or  canons  of  descent  of  estates  in  possession,  &c. 

offices,  courts,   liberties,   franchises,    and    commons    of    in- 
heritance, III.  397. 

remainders  and  reversions,  where  an  act  of  ownership  has 
been  exercised,  434. 

lands  held  in  gavelkind,  44^ 

copyholds,  444. 

uses,  how  descended  before  the  statute,  I.  370. 
possessio  fratris  applied  to,  III.  396. 

VII.  7nale  stocks  are  preferred  to  feinale  in  collateral  inheritances^ 
397. 
mode  of  tracing  an  heir  at  law,  398. 
observations  on  Blackstone,  401. 

of  estates  in  remainder  and  reversion: 

remainders  and  reversions  descend  to  the  heirs  of  the  first  purchasers 
of  them,  at  the  time  Avhen  they  come  into  possession,  429,  and 
Avhy,430. 

no  exclusion  of  the  half  blood  takes  place,  432. 

but  an  act  of  ownership,  exercised  over  his  estate  by  a  remainder- 
man or  reversioner,  operates  as  a  seisin,  so  as  to  make  him  a  new 
stock  of  inheritance,  434. 

descent  of  contingent  remainders,  II.  386. 

of  estates  tail,  III.  438. 

an  estate  tail  descends  to  the  Uneal  heirs  of  the  original  donee,   or 

first  purchaser,  ib. 
and  the  half  blood  is  not  excluded,  439. 
not  impeded  by  corruption  of  blood,  ib.  I.  76. 
nor  governed   by  the   maxims,   seisina  facit   stipitem,  or  possessio 

fratris,  III.  439. 

of  lands  held  in  gavelkind, 

is  among  the  sons,  as  coparceners,  and  in  their  default,   among  all 

the  daughters,  in  like  manner,  441. 
and  a  female  may  inherit,  together  Avith  males,  by  representation,  ib. 
excludes  the  half  blood,  442. 
cannot  be  altered  by  any  limitation  of  the  parties,  ib.      . 

of  lands  held  in  Borough  English, 

the  custom  of  descent  to  the  youngest  son  extends  to  estates  tail  and 

descendible  freeholds,  ib. 
right  of  representation  takes  place  in,  ib.  444. 

does  not  extend  to  collateral  descents,  as  e.  g.  between  brothers;  Ex- 
ception, 442.  ^       j^    ^'■H?*^ 
cannot  be  altered  by'Iinnitation'of  th^j^r^s,  ib. 

of  lands  held  by  copy,  or  court  roll,  or  copyholds, 

is  in  general  the  same  as  that  of  estates  held  in  socage,  443. 

but  may  be  otherwise  by  custom,  ib. 

right  of  representation  takes  place  in,  ib. 

descent  ex  parte  paterna  et  materna,  444. 

half  blood  excluded,  ib. 

the  estate  acquired  by  the  heir's  entry  before  admittance,  is  a  seisin 

sufficient  to  establish  a  possessio  fratris,  ib. 
possession  of  a  lessee  is  possession  of  copyholder,  I.  305.  III.  446. 
fines  are  due  on,  I.  310. 
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customary  descent  in  general, 
construed  strictly,  III.  446. 

special  customs  of  descent  must  be  specially  pleaded,  except  gavel- 
kind and  borough  English,  ib. 
*^  by  what  evidence  to  be  proved,  448. 

of  a  feud,  I.  17. 

•  rules  by  which  it  was  governed,  ib.  and  see  III.  438. 
of  an  equity  of  redemption,  II.  114. 
of  offices,  III.  116,  397. 
of  dignities,  215,  218,  219,  254. 
of  estates  by  prescription,  489. 

of  an  estate  limited  to  the  heirs  of  the  body  of  A,  IV.  303. 
distinction  between  descent  and  purchase,  III.  452. 

DESIRE,  words  of, 

where  they  will- act  creating  a  devise,  VI.  173. 
where  they  will  raise  a  trust  in  a  devise,  176.. 

DE  VENTRE  INSPICIENDO,  III.  365. 

DEVEST.     See  Bargain  and  Sale,   Covcnayit  to  stand  Seised,  Lease 
and  Release, 
meaning  of  the  word,  V.  233. 

devesting  of  remainders  limited  by  way  of  use,  11.  309. 
rent  cannot  be  devested.  III.  338,  513. 
nor  can  a  right  of  way  or  common,  V.  237. 

no  estate  which  is  not  devested  can  be  barred  by  a  fine  and  nonclaim, 
V.  233. 

DEVISE, 

origin  and  nature  of  devises,  VI.  3. 

etymology  of  the  word  devise,  ib. 

statutes  of  wills,  4,  5. 

nature  of  a  devise  under  these  statutes,  6. 

distinguished  from  a  testament,  ib. 

of  a  codicil,  7.     See  Codicil. 

no  particular  form  necessary  for  will  or  codicil,  ib. 

transfers  the  freehold,  8. 

imports  a  consideration,  ib. 

imports  a  bounty,  and  not  a  satisfaction,  I.  188,  226,  231,  407. 

is^void  against  creditors,  VI.  8. 

need  not  be  proved  in  the  ecclesiastical  court,  10,  Exception,  ib. 

may  be  proved  in  chancery,  75,  76. 

a  will  executing  a  power  retains  all  its  properties,  IV.  209. 

the  original  will  must  be  produced  in  evidence,  VI,  10. 

may  be  registered  in  Yorkshire  and  Middlesex,  ib.  12. 

Who  may  devise,  13. 
the  king,  ib. 
the  queen  consort,  ib. 

Who  are  disabled  from  devising,  14. 
infants,  unless  by  special  custom,  6,  14. 
an  infant  may  devise  the  guardianship  of  his  children,  14. 
•    married  women,  ib.  Exception,  ib.  IV.  157. 

idiots,  and  persons  of  nonsane  memory,  VI.  14. 
>'    the  proof  of  idiocy,  or  nonsane  memory,  lies  on  the  party  charging  it, 
15. 
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Who  are  disabled  from  devising, 

a  woman  whose  husband  is  banished  for  life  by  statute,  or  has  ab- 
jured the  realm,  may  devise,  VI.  14. 
a  removal  of  disabilities  does  not  establish  a  will  made  during  such 

disabilities,  15. 
Who  may  be  devisees.     See  Devise. 
nmst  submit  to  the  whole  will,  17, 
-  What  may  be  devised, 

estates  in  fee  simple,  23. 

conditional  and  base  fees,  ib. 

estates  for  lives,  24. 

chattels  real,  ib. 

a  use  was  devisable  before  the  statute  of  udes,  1.  370.  VI.  24. 

trust  estates,  ib.  72. 

lands  contracted  for,  24. 

there  must  be  express  words,  or  an  agreement,  binding  within 
stat.  frauds,  35. 

a  parol  agreement,  confessed  so  as  to  bind  the  parties,  notwith- 
standing stat.  frauds,  is  good,  26. 

devisor  must  continue  seised  of,  or  well  entitled  to  the  lands,  from 
the  making  bis  will  to  his  death,  ib.  36. 
an  equity  of  redemption,  27.  II.  114. 
mortgages,  VI.  27. 
advowsons,  ib. 

any  number  of  presentations  may  be  devised,  ib. 
rents,  28. 

tithes  in  the  hands  of  laymen,  ib. 
franchises,  ib. 

contingent  estates  and  interests,  28.  II.  394. 
terms  for  years,  acquired  after  the  execution  of  a  will,  pass  by  it, 

VI.  28. 
a  reversion,  424. 

a  rent  granted  pour  autre  vie,  III.  333.        •  ■>  ^  w  vk^mm^^^'H  tt^r*' 
copyholds.     See  infra.  Devises  of  Copyholds.  ■  :<.>;«->    4^;'^ 

What  cannot  be  devised,  m^SiiklfMh'  ' 

mere  possibilities,  without  any  interest,  V I. "31'/  32;  • 
share  of  estate  held  in  joint  tenancy,  if  will  made  before  partition,  33. 
rights  of  entry,  33. 
What  seisin  required  in  the  testator, 

he  must  be  seised,  or  entitled  at  the  time  of  making  the  will,   and 

continue  so  till  his  death,  35,  36. 
exceptions,  ' 

tenancies  escheated — copyholds  purchased,  36. 

terms  for  years,  37. 

Circumstances  required  by  the  statute  of  frauds,  43. 
writing,  ib. 

the  devise  must  be  reduced  into  writing  before  the  death  of  the 

testator,  ib. 
the  will  may  be  written  at  different  times,  and  on  different  sheets 
of  paper,  49. 
signing  and  sealing,  ib. 

if  the  testator's  name  be  written  by  himself,  in  any  part  of  the  will, 

it  is  sufficient,  ib. 
Qu.  whether  sealing  is  a  sufficient  signing,  50. 
the  want  of  signing  all  the  sheets  cannot  be  supplied,  ib,  51, 
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Circumstances  required  by  the  statute  of  frauds, 
-r^r  fe&  declaration  of  a  testator,  before  witnesses,  that  a  paper  was  his 

will,  held  equivalent  to  signing  it  before  them,  VI.  53. 
.'''i<;  Attestation, 

by  three  witnesses,  51. 

where  a  testator  owns  his  hand-writing  before  the  witnesses,  it  is 

sufficient,  ib. 
an  attestation  by  witnesses  setting  their  marks  is  good,  within  the 

statute,  53. 
whether  wills  and  codicils  must  be  separately  attested,  60. 
of  codicil,  establishes  will,  when,  61. 
the  Avitnesses  should  see  the  whole,  53. 
the  witnesses  must  attest  in  the  presence  of  the  testator,  55. 
the  attestation  need  not  mention  that  the  witnesses  subscribed  in 

the  presence  of  the  testator,  but  the  fact  triable  by  jury,  57. 
the  witnesses  may  attest  at  diiferent  times,  58. 
Avho  may  be  Avitnesses,  64. 
'^.>.4  >;v.ir    a  person  cannot  empower  himself  to  give  lands  by  a  will  or  codicil 
not  duly  attested,  66,  68,  70. 
ivi-.     Publication,  65. 

delivery  of  a  will  as  a  deed  is  sufficient,  66. 
What  devises  are  within  the  statute  of  frauds, 
wills  that  charge  lands,  68. 

except  wills  or  codicils  giving  legacies,  ib. 
wills  of  trust  estates,  72. 

Avills  of  mortgages  and  equities  of  redemption,  ib. 
wills  of  customary  freeholds,  where  there  is  not  -a  custom  of  surren- 
dering them  to  the  use  of  a  will,  74. 
wills  of  terms  for  years,  attendant  on  the  inheritance,  75. 
biit  not  wills  of  copyholds,  73.  Exception,  74. 
or  of  terms  for  years  not  attendant,  ib. 
wills  made  abroad  are  within  the  statute,  75. 
the  execution  of  a  will  may  be  proved  in  chancery,  ib. 
Revocation : 
all  devises  of  lands  are  revocable,  76. 

by  Avhat  methods,  as  poihted  out  by  statute  of  frauds,  77. 
'"^    express  revocations : 

a  subsequent  will  revoking,  or  inconsistent  mth,  a  former  one,  ib. 
a  subsequent  will  not  always  a  revocation,  78,  79. 
■•jirriy     "  where  the  contents  of  a  subsequent  v,ill  are  unknown,  it  is  not  a 
revocation,  79. 
although  a  subsequent  will  be  void,  from  the  disability  of  the 

devisee,  it  will  be  a  revocation,  78. 
two  inconsistent  wills  of  the  same  date  are  void,  84. 
a  second  unattested  will  revokes  legacies,  ib. 
a  codicil  has  the  same  effect  as  a  subsequent  will,  85. 
^ ,. ,    a  declaration  in  writing,  ib.  86. 

"'-'■    "      a  declaration  must  be  attested  by  three  witnesses,  86. 
j^a^  the  witnesses  need  not  subscribe  in  the  presence  of  the  testator,  ib. 
'^^^'must  be  signed  by  the  testator,  87;  *^  u'i^nvB  ed  y^r  ju^-r  - 

cancelling : 
.fj. .       when  cancelling  is  a  revocation,  88. 

the  will  must  be  cancelled  by  the  testator,  or  by  his  direction,  89. 
an  intention  to  cancel  is  sufficient,  90,  if  the  will  is  entirely)  de- 
stroyed, 91. 
VOL.  VI.  »  p 
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Express  revocations : 
cancelling : 

an  obliteration  of  part  does  not  revoke  the  whole,  VI.  92, 

Avhere  there  are  duplicates,  cancelling  one  part  revokes  the  other,  95. 
Implied  revocations  : 

marriage  and  birth  of  a  child,  ib.  if  not  rebutted  by  other   circum- 
stances, 96. 

marriage  and  birth  of  a  posthumous  child,  97. 

Qu.  whether  either  singly  is  a  revocation,  98. 

marriage  is  a  revocation  of  a  woman's  will,  99. 

where  a  woman  survives  her  husband,  marriage  is  only  a  suspen- 
sion, ib. 

an  alteration  of  the  estate,  100. 

an  alienation  to  a  stranger,  ib. 

contract  for  sale,  ib. 

an  intended  alienation,  101. 

an  alienation  to  the  use  of  the  testator,  102, 

an  alienation  to  strengtiien  a  devise  held  to  be  a  revocation,  103. 

a  fine,  ib.  V.  228. 

a  common  recovery,  435.  VI.  103. 

Modern  doctrine  of  implied  revocations, 

any  conveyance  inconsistent  with  the  devise,  106. 

an  alteration  in  the  nature  of  the  estate  is  a  revocation,  ib.  Ill, 

121,  as,  by  exchaage,  112. 
parol  evidence  cannot  be  admitted  against  a  revocation,  ib. 
a  fraudulent  conveyance  is  not  a  revocation,  113. 
nor  an  alteration  of  the  quality  of  the  estate,  114. 
nor  the  change  of  a  trustee,  116. 

nor  a  partition,  117,  unless  it  extend  to  other  things,  118.    - 
a  devise  of  an  equitable  estate  not  revoked  by  a  subsequent  acqui- 
sition of  the  legal  estate,  114. 
Partial  revocations : 

a  lease  of  lands  devised  is  a  partial  revocation,  119. 

a  mortgage  in  fee  is  only  a  revocation  pro  tanto,  ib. 

and  also  a  conveyance  for  raising ,  money  to  pay  debta,  120,  unless 
any  further  trusts  are  declared,  ib.  , 

bankruptcy,  121.  ;.s  tsvo  &8iV»i>.^ 

Revocations  of  de\'ises  of  leaseholds  :  -5'  jf^^'^^  j  - 

a  surrender  and  renewal  is  a  revocation,  121,     '  3an',9i>  £  aoy- 
the  purchase  of  a  reversion  expectant  on  a  lease  fbr  livl&'W  a  revo- 
cation, ib. 
renewal  of  a  term  of  years,  when  specifically  bequeathed,  ib.  122. 

Re-publication, 

nature  and  effect  of,  123. 

a  re-execution  is  a  re-publication,  124. 

in  what  cases  a  codicil  is  a  re-publication,  ib. 

when  it  is  duly  attested,  and  is  annexed  or  refers  to  a  will,  ib.  125. 
where  it  is  confined  to  lands  devised  by  the  will,  it  will  not  be  a 
re-publication  so  as  to  pass  after-purchased  lands,  130. 

a  surrender  of  a  copyhold  to  the  use  of  a  will  may  operate  as  a  re- 
publication, so  as  to  pass  the  surrendered  copyhold,  133. 

when  a  re-publication  affects  lands  purchased  between  the  devise  and 
a  re-publicatron,  134. 

cancelling  a  second  will  re-publishes  a  former  uncancelled  will,  132. 

but  a  Avill  once  cancelled  must  be  re-executed,  133^ 
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Re-publication, 

a  re-publication,  after  the  death  of  a  devisee  in  tail,  will  not  give  any 
estate  to  the  issue  qf  the  devisee,  VI.  144,  145. 
Devises  of  copyholds,  ... 

not  within  the  statutes  of  wills,  '37,  73. 

copyholds  are  devisable  by  surrender  to  uses,  37. 

a  custom  to  the  contrary  is  void,  38. 

nature  of  such  surrenders,  ib. 

the  devisee  has  no  title  till  admittance,  39. 

the  devisee  must  pay  the  accustomed  fines,  I.  311,  312. 

the  surrender  only  aftects  the  estate  which  the  copyholder  has  at  the 
time  of  the  surrender,  VI.  39. 

a  surrender  is  now  unnecessary,  55  G.  3.  c.  192,  40;  Exception,  41. 

who  may  devise,  46. 

a  surrender  by  a  feme  sole  is  suspended  by  her  coverture,  ib. 

what  estate  in  a  copyhold  may  be  devised,  47. 

joint  tenancy, ib. 

a  surrender  to  the  use  of  a  will  bars  an  entail,  41, 

an  equitable  interest  is  devisable  without  a  surrender,  43. 

an  equitable  entail  is  not  barred  by  a  devise,  45. 

a  devise  of  the  trust  of  a  copyhold  not  within  the  statute  of  fi-auds,  74. 

where  the  surrender  requires   an  attestation,  the  will  must 'be  at- 
tested, ib. 

a  surrender  to  the  use  of  a  will  may  operate  as  a  re-publication  of  a 
former  will,  so  as  to  pass  the  surrendered  copyhold,  40,  133. 

what  words  are  necessary  to  pass  copyholds,  222. 

application  of  the  rule  in  Shelley's  case,  317. 

Devises  of  terms  for  years : 

a  term  purchased  after  the  execution  of  a  will  passes  by  it,  28. 
p,  term  for  years  in  lands  cannot  be  created  by  will  not  duly  exe- 
cuted, 68,  74,  75. 
so  a  term  attendant,  only  passes  by  will  duly  executed,  75. 
a  general  devise  passes  the  whole  estate  of  the  devisor,  248. 
a  devise  to  a  person  and  the  heirs  of  his  body,  is  a  disposition  of  the 

whole  term,  ib. 
a  devise  over  after  a  devise  for  life  may  be  good  as  an  executory 

devise,  ib. 
when  a  devise  to  a  person,  for  a  day,  &c.,  is  a  disposition  of  the 

whole  term,  ib.  249. 
application  of  the  rule  in  Shelley's  case,  317. 
executory  devise  of  a  term.     See  Devise — executory. 
revocation  of  a  devise  of  a  term  by  surrender,  and  taking  a  new 
lease.  121. 
effects  of  a  devise  in  barring  dower,  I.  188,  189,  190,  195,  203.  VL  9. 
a  devise  not  a  bar  of  jointure,  I.  221.  VI.  9. 

a  devise  sometimes  taken  in  satisfaction  for  jointure,  I.  233 — 235. 
Qu.  whether  a  devise  to  uses  can  operate  by  the  statute  of  uses,  397. 
no  use  results  on  a  devise,  407, 

distinction  between  a  devise  to  a  person  in  trust  to  pay  over  the  rents 
and  profits  to  another,  and  a  devise  in  trust  to  permit  another  per- 
son to  receive  the  rents  and  profits,  41 3,  414. 
devise  in  trust  for  a  married  woman,  414,  415. 
effects  of  a  devise  over  on  breach  of  condition,  II.  16 — 21. 
a  devise  of  lands  will  destroy  contingent  uses,  328. 
but  not  a  devise  of  portions  out  of  land,  329.  -  ' 

2  P  2 
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a  devise  of  a  reversion  expectant  on  an  estate  tail  is  fraudulent  as  against 

creditors,  11.  407.  tty^''"^''in 

a  devise  will  not  sever  a  joint  tenancy)  452;  ^o^^^^R  «^o^*'^  ^^  ^^ 
a  devise  bars  an  escheat,  III.  456.       -^  ^^<^^^^  -^*  *«  coEiqmaaa. 
statute  of  fraudulent  devises,  VI.  8,  9.    -di  .sjunim  i?d  toa  beaa 
Devises  which  are  void  ab  initio,  '       '   ''OJxinoaJ  s  sianvr 

a  devise  to  an  heir  at  law,  III.  383.  VI.  135, "''"'"  »!  M^" 
although  charged  with  debts,  136.  '*  -^^f" 

he  must  be  sole  heir  to  make  the  devise  void,  ib.  -'^■^--''^  *' 
a  difference  between  the  estate  given  to  him  and  that  which  he 

would  have  taken  by  descent,  makes  the  devise  good,  137. 
adevise  to  daughters  as  jointtenants  makes  them  in  by  the  devise,  1 38. 
a  devise  to  the  heir  at  law,  and  another  as  tenants  in  common,  does 

not  prevent  the  heir  from  taking  by  descent,  138. 
adevise  to  charitable  uses,  139.     Exceptions,  17-      r-vv, 
where  fraud  has  been  practised  on  the  testator,  I'M*/ 
Devises  Avhich  become  void  by  matter  subsequent-i:-  j/^ai  tv 
where  the  devisee  dies  before  the  devisor,  14Q„>-j.viyj'  ^{,1  tud 
otherwise  where  the  devise  is  to  a  man  in  trust,  145.      ;• » 
are-publication  after  the  death  of  a  devisee  in  tail  wiU.^not  give  any 

estate  to  the  issue  of  such  devisee,  144..  huytir  axii  sijiiv;- 
devises  may  be  void  for  uncertainty,  146.jFy  ?8S'T?oa  I'.'vrr 
the  death  of  the  devisee,  being  a  trustee,  does  not  render  the  devise 

void,  145. 
on  a  lapsed  or  void  devise  the  estate  descends  to  the  heir,  145,  146. 
Charged  with  debts, 

a  devise  upon  trust  to  hold  lands  until  debts  are  paid,  gives  but  a 

chattel,  I.  167,  237.  V.  291.  VI.  400. . 
where  applied  to  discharge  a  mortgage,  II.  150. 
a  devise  to  executors  for  and  until  payment  of  debts,  does  not  prevent 

the  vesting  of  the  freehold,  V.  291.  ^ 

does  not  make  an  heir  at  law  a  purchaser, (l^Jji  l^^A^^^u 
gives  an  estate  in  fee  simple,  240.  a(iofj!bbi3l:o  tof>'fi?; 

what  words  make  lands  liable  to  debts,  393,   :      ,        ; 
origin  of  the  custom  of  devising  lands  to  executors  for  payment  of 
debts,  399.  .^vj  Ij^LSua*^  ^jajja  iMn  xu 

Construction,  ''""j  gbiow  I^isnag  eisdvf 

the  intention  will  be  effectuated,  147.        abIox(98£9l  oJ  eiarfvf 
words  rejected  or  supplied,  150,  163,  164*^  y'lffri- Y3ff;t  sTOriW 
the  word  or  construed  and,  157. 
estates  sometimes  transposed,  162. 
contradictory  devises,  ib. 
a  perpetuity  cannot  be  created  by  will,  ib. 
a  proviso  restraining  alienation  generally,  is  void,  163,  166, 
otherwise  if  particular,  163. 
construction  cy  pres,  165. 
no  averment  allowed  to  explain  a  will  unless  there  is .  aOf^flfibiguitaa 

latens,  167,  168.  „,.,  [,^„,,^  grfj- 

what  words  create  a  devise,  171. 

the  technical  words  are   "  give  and  devise,"  but  other  words  will 

answer,  ib. 
a  mere  recital  is  not  a  devise,  172. 
words  of  advice  or  desire  do  not  create  a  devise,  1 73. 
but  sometimes  a  trust  in  equity,  ib.  176. 
devises  by  implication.  177. 
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DEVISE— continued,  -  .heuamo(^--a^J^J2iQ  . 

''■  "  ^  Construction,  ^^  ''  ^''  '*^*«^  ^''  ^'^  *-^^^^^^^  '^''''  ^  ^^  ^'^^^^^  ^ 
What  words  describe  the  devlsees>yi,,l 79.-^-^661  i^^i'iii^e.  ,  *  ^„ 
Description  of  the  things  aen&ei^:1^9^i{ ^^^^^^^^  „^  g,^^  ^g^^j.  ^ 
need  not  be  minute,  ib.  :    ;•/   ^-ipjv^r,  ^<,ici"s!K  (^-Tf  1.-.  ^tni  ■ 

Avhere  a  technical  word,  not  applicable  to  anything  the  testator  has,  is 
used,  it  will  be  allowed  to  affect  the  property  which  the  testator 
has,200,201.  . , -^  dn^  i.v  :.^.'    ,•.: 

a  mistake  in  the,  description  pf  ?i,p!(a,ce  will  not  invalidate  a  devise, 
9rf  ii^;.       M,  199,  200.   ;■  ,   .   r,,;r,r,;' 

/,  jvdiatpass  by  the  wox-tU-^n^^^i^g^jew^f^i^i",  and  hereditaynhits,  189. 

.88f,9&iV3;a  reversion,  212,..,;;,.  ^i^,^^jsj.,fi.t.f-=. 

F^oJb  ,iTOiiX£i#ot  a  mortgage  wherft J%s^  a^j^jo^t^^r. things  to  which  the  word.'i 

may  apply,  219..     ,.j>.ijf.Rt  mo-riiir.od  sn 
what  pass  by  the  word  estate,  191. 

when  it  is  confined  to  personalty  it  will  not  be  construed  to  extend 

to  real  property,  1 9 1 ,  1 92 ,  19  7 . 
but  the  \\oxd.s  personal  estate  will  sometimes  pass  the  realty,  191. 
effect ot'  this  word  in  giving  an  estate  in  fee,  194,  196. 
Xa.B  ■b'!v?  ff^ftlfect  of  the  words  testamentary  estate,  234. 

where  the  word  estate  is  used  only  to  describe  a  local  situation,  it 
will  not  pass  a  fee,  ib.,  but  only  an  estate  for  life,  296. 

^hat  pa:ss  by  the  wiifds  a?^  mij  lands,  1 89. 
itf    "Lt     ^y  ^^^/^^'ords  all  my  rents,  192. 

'■  '  "     by  the  words  messuage  and  house,  190. 
by  the  Avords  all  I  am  worth,  192. 
;ffcf  89^rs^     by  the  word  legacy,  ih.-'   ^'orf  ot  t^i- 

by  the  words  residue  of  estate,  property,  or  effects,  193. 
Avhere  confined  to  personal  property,  197. 
.  yi->^q  KM  ■:  by  the  word /arms,  207, 

by  the  words  all  my  mortgage's;  21^,  219. 
what  words  will  pass  the  whole  interest  in  a  chattel,  248*- 
effect  of  additional  words,  198.  3 

words  sometime*^^  applied  against  their  technical  meaning,   200, 

in  what  cases  general  words  are  not  restrained,  ib. 

where  general  words  are  confined  to  freeholds,  ib.  205 — 207,  210, 

where  to  leaseholds,  201,  202.  .:':oo;i;^'^cI/;7:  [, 

where  they  apply  to  both,  ib.  203,  204,  207*:.- 

when  general  words  are  confined  to  estates  in  possession,  or  will  carry 
a  reversion,  216. 

general  Avords  sufficient  to  pass  a  reversion  may  be  restrained  by  sub- 
sequent ones,  ib.  217. 

whei:  general  Avords  will  pass  mortgages  and  trust  estates,  218,  219, 
220.  .      ., 

what  words  will  pass  copyholds,  222,  ;  ^ee  Devises  of  Copyholds. 

'^*  '*"*"^"What  words  will  pass  reversions,  212. 
the  word  rest,  ib. 

reversions  after  estates  tail  pass  by  the  vrotdiB  all  my  lands  out  of 
{/■•TrsiMow       settlement,  213.  ' 

general  Avords  in  a  residuary  clause  carry  every  thing  not  excluded 

expressly  or  by  necessary  implication,  216. 
where  it  -is  manifest  that  the  testator  does  not  intend  to  devise  a 

reversion  by  general  words,  it  will  not  pass,  ib,  217. 
construction  of  the  word  elsewhere,  214. 
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DEVISE — continued. 
Construction, 

By  what  words  mortgages  and  estates  of  trustees  will  pass  in  a  devise, 
VI.  218,  219,  220. 

construction  of  the  words  all  my  mortgages,  218,  219. 

not  by  the  words  lands,  tenements,  and  hereditaments,  if  the  testa- 
tor has  other  property,  219. 

a  mortgage  will  pass  by  general  Avords  where  there  are  no  other  lands 
to  satisfy  the  devise,  ib, 

<-y when  the  estate  of  a  trustee  will  pass  by  general  words,  222. 

equities  of  redemption,  ib. 

copyholds,  ib.     See  Devises  of  Copyholds. 

What  words  create  an  estate  in  fee,  224—249, 

words  showing  an  intention  to  give  the  whole  interest,  224. 

the  word  heirs  not  necessary,  ib. 

words  and  expressions  equivalent  to  the  word  heirs,  ib,  22.5, 

a  devise  to  a  man  in  perpetuum,  gives  an  estate  in  fee,  ib. 

or  to  a  man  and  his  successors,  ib. 

a  devise  to  a  man  and  his  assigns,  gives  an  estate  for  life,  ib. 

distinction  between  sanguini  suo  and  semini  suo,  ib. 

a  devise  to  a  person  to  give  and  sell,  passes  the  fee,  ib. 

so  a  devise  of  all  ivy  inheritance,  ib. 

whether  the  words  freely  to  be  enjoyed  pass  a  fee,  226. 

a  devise  to  a  person  and  his  heirs,  and  if  he  die  without  heirs,  re- 
mainder over,  256. 

unless  the  remainder  be  to  a  collateral  heir,  which  gives  the  devisee 
an  estate  tail,  ib. 

where  an  estate  for  life  is  given  with  a  power  of  disposing  of  the  in- 
heritance, the  devisee  takes  an  estate  for  life  only,  279. 

a  devise  of  all  a  person's  right,  title  and  interest,  234. 

a  devise  of  all  a  man's  real  or  personal  property,  ib. 

words  of  reference,  229. 

effect  of  an  introductory  clause,  ib. 

effect  of  the  word  estate,  230. — of  the  word  property,  226,  234. 

effect  of  the  words  right,  title,  and  interest,  234. 

effect  of  the  words  all  the  rest  and  residue  of  my  real  and  personal 
estate,  235. 
.  .i  .^  -   effect  of  the  words  whatever  else  I  have  not  disposed  of,  238. 

effect  of  the  words  remainder  and  reversion,  ib. 

a  devise  on  condition  of  paying  a  gross  sum  of  money,  239. 

a  devise  charged  with  debts  and  legacies,  240. 

a  devise  charged  with  an  annual  payment  for  ever,  242. 

a  devise  charged  with  an  annual  payment  for  the  life  of  another 
person,  243,  where  the  charge  is  on  the  rents  and  profits,  the  de- 
visee takes  an  estate  for  life  only,  245,  292. 

a  devise  generally ;  and  if  the  devisee  dies  under  age,  and  without 
issue,  remainder  over,  245. 

a  devise  to  trustees  for  purposes  requiring  a  fee,  246. 

a  devise  to  a  person  for  life,  with  a  subsequent  devise  to  his  heirs  in 
fee,  giA'es  a  fee  to  the  first  devisee,  301.     See  application  of  the 
Ride  in  Shelley's  Case. 
What  words  create  an  estate  tail ; 

no  technical  words  necessary,  249. 

the  word  heirs  may  be  qualified  by  subsequent  words,  so  as  to  give 
an  estate  tail,  250. 

a  devise  to  A.  a7id  his  heirs,  remainder  to  a  collateral  heir,  256. 

effect  of  the  words  issue  and  children,  &c.  259. 
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DEVISE— continued. 

Construction, 

Wliat  words  create  an  estate  tail ; 

an  estate  tail  may  arise  by  implication,  VI.  260. 

a  devise  generally  may  be  enlarged  into  an  estate  tail,  2(yl. 

a  devise  for  life  may  be  enlarged  into  an  estate  tail,  264. 

a  devise  to  a  person  for  life,  with  a  subsequent  devise  to  the  heirs  of 

his  body,  gives  him  an  estate  tail,  276. 
a  devise  to  trustees  to  permit  A.  to  take  the  profits  for  life,  re- 
mainder to  the  use  of  the  heirs   of  his  body,  with  a  power  to 
jointure,  gives  A.  a  legal  estate  tail,  301,  302. 
What  Avords  create  an  estate  for  life  ; 
a  devise  to  a  man  and  his  assigns,  225. 
a  devise  without  words  of  limitation,  283. 

although  charged  with  an  annuity  during  the  life  of  the  devisee,  292. 
or  the  payment  of  a  sum  of  money  out  of  the  rents  and  profits,  245, 292. 
or  the  payment  of  an  annuity  for  the  life  of  the  devisee,  296. 
an  express  devise  of  an  estate  for  life,  227. 
although  a  power  of  disposal  be  given,  279. 
the  word  estate  when  descriptive  of  local  situation,  296.-, 
the  word  hereditaincnt,  297. 
Avhere  the  general  intention  requires  it,  298. 
what  words  create  a  term  for  years,  299. 
what  words  create  uncertain  interests,  300, 
application  of  the  rule  in  Shelley's  case,  300 — 364.     See  Rule  in 

Shelley's  Case. 
what  words  create  a  joint  tenancy,  364 — 372,  379. 
what  words  create  a  tenancy  in  common,  372,  379. 
what  words  create  cross  remainders,  380. 
cross  remainders  formerly  not  implied  between  more  than  two,  381. 

this  doctrine  somewhat  altered,  383. 
what  words  create  a  condition,  391. 
where  construed  a  limitation,  392. 
what  words  make  lands  liable  to  debts  and  legacies,  393. 
.  copyholds  are  liable  as  well  as  freeholds,  397. 

'  'legacies  not  preferred  to  specific  devises,  398. 
Avhat  Avords  give  a  poAver  of  sale,  399. 

AA^hether  a  power  of  sale  is  capable  of  survivorship,  or  transmissible  to 
executors,  400.  * 

Executory  devises,  II.  280.  VI.  404. 

A  devise  over  after  a  devise  in  fee  simple,  ib. 
i-fiuuii.,    !' .  although  the  first  estate  be  not  vested,  406. 

-ah  9fij    ;j;i)o  devise  is  deemed  executory,  Avhich  can  be  supported  as  a  re- 
mainder, 407,  416. 
iuodibf/       cannot  be  barred,  408. 

at  Avhat  time  it  must  A'est,  409. 

a  deA'ise  after  a  general  failure  of  heirs  or  issue  is  too  remote,  411. 
ni  anad  iuaWJiess  the  AVords  dying  without  leaving  issue  are  restrained  to 
ediio  noii<3    '^^6  death  of  the  person,  ib.  412. 

curtesy  attaches  on  the  first  estate,  and  is  not  defeated  by  the  de- 
termination of  it,  413. 
A  devise  of  a  freehold  to  commence  in  futuro,  415. 
gyj,  dcA'ise  to  an  infant  in  ventre  matris,  416. 

sometimes  supported  as  a  remainder,  ib. 

devise  over  after  limitation  of  an  estate  tail  is  a  contingent  re- 
mainder, 417. 


f76  INDEX, 

DEVISE — continued.  :ifiAo-=3.giV3?l 

Executory  devises  ;  .v  VioJiraaxS 

gj.^,^^  ,^  devise  of  a  freehold  to  commence  in  future,  .iq  i,'lw\;»iijp3 
'    "       -~^  at  what  time  it  must  vest,  VI.  419.  ST^  J¥- 

devise  over  depending  on  a  previous  devise  which  is  too  remote, 

void,  420. 
a  devise,  where  no  previous  estate  is  given,  after  a  general  failure 
of  issue,  is  too  remote,  421. 

'    /    .       r  •       A-,  vsoi  aiJflSv  fii  IfxBtai  ns 

a  devise  oi  a  reversion,  424. 

a  devise  in  default  of  issue  of  the  devisor,  429. 

a  devise  over  for  life,  on  failure  of  issue  of  the  first  devisee, 

432. 

or  where  an  estate  tail  is  raised  by  implication,  ib. 

A  bequest  over  of  a  term  for  years,  after  a  previous  disposition,  433. 

a  devise  over  of  a  term  after  a  devise  for  life,  was  formerly  void, 
433,  434,  but  is  now  good,  248,  434,  as  also  a  similar  declara- 
tion of  a  trust  of  a  term,  435,  aithougb  to  a  person  not  in  esse, 
or  not  ascertained,  436.  ■  ''-Is  -^  a^najsaros  issA  bio-w  ^fi^ 

although  the  first  devisee  weire  fo  laW-llfe  ■Ab^teffe'pi:^ 
ulterior  devise  will  be  good,  436.        -i'-  ■■:.::', \-:  :-':^-' 

cannot  be  barred  by  the  devisee  for  life/^iB.'"-''^'-"  '^^'"'^  -"' ;' 

within  what  time  it  should  vest,  437.  ^^''  -^"^i  abiow  edi 

a  devise  over  after  a  general  failure  of  heirs  or  issue,  is  void,  ib. 
unless  the  failure  be  confined  to  a  life  or  lives  in  being,  438. 

a  devise  over  after  a  general  failure'  of  issue,  canntit  be  supported 
as  a  remainder,  ib.  '     ^ 

^   the  words  dt/ing  without  isswe^  soiAetimes  restrained  to  the  death 
of  a  person  in  esse,  445,  r   ;  :   ::      '    - 

no  distinction  between  an  expFess'^e^'at6-'tMl,'^Aid  one  given  by 
implication,  450.  :;,•■: ...  -  ..  -;    .  :  •, 

no  distinction  between  a  devise  for  life,  and  an  indefinite  devise,  451 . 

an  executory  devise  for  life  after  a  general  -  failure .  ofl  issue  to  a 
person  in  esse,  is  good,  452.         <b^i9ii  {jjaioqiooat  Ls'^i  aiis 

executory  interests  in  terms  for  yearsy  rtsa  has  nigiio  Jfibns't 
are  devisable,  470,  assignable,  471.    '^ol  fXiUSdoa  xlsil^na 
may  be  passed  by  fine  or  recovery,  or  released,  ib.'  ■  >  .ni:2C7o 
and  transmissible  to  executovs,  472,  and  descendible  toifelrs,  ib. 
Where  one  limitation  is  executory,  all  the  subsequent-  -i*fie#'^'are  so 
likewise,  453.  -O  vikafiotta 

,,,;j  a  preceding  executory  limitation  may  be  uncertain,  ■t\'hen' a  Subse- 

quent one  is  certain,  455. 

a  preceding  executory  limitation  is  not  a  condition  precedent,  457. 

a  limitation  over  after  an  executory  devise  of  the  whole  interest, 
sometimes  good,  459. 

where  a  subsequent  limitation  may  become  good,  and  where  not,  463. 

a  limitation  which  was  originally  a  contingent  remainder,  may  take 
effect  as  an  executory  devise,  464. 

distinction  between  executory  devises  per  verba  de  praesenti  and 
per  verba  de  futiu-o,  468. 

the  freehold  descends  in  the  meantime  to  the  heir  at  law,  469, 
and  also  the  intermediate  profits,  ib. 

a  devise  of  the  residue  will  pass  the  intermediate  profits,  470. 

executory  estates  and  interests  are  devisable,  28,  470. 

also  assignable,  471. 

may  be  passed  by  fine  or  recover)',  and  released,  471. 

are  descendible  to  heirs,  472.  >  i?  to  fioe  IdObi^  Qm  OJ  tnw  x; 
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DEVISE— continued. 
Executory  denses, 
equity  will  prevent  Uie  persons  in  possession  from  committing  waste, 
VI.  472.  ^ 

■         trusts  of  accumulation,  476,  513.     See  Accunmlation.. 
DEVISEE, 

must  submit  to  the  Avhole  will,  l/i'^' '  i* ; 
Who  may  be  devisees,  15. 

an  infant  in  ventre  matris,  16. 
a  married  woman — even  of  her  husband,  ib. 
aliens — -Qu.  for  whose  benefit,  ib. 
a  bastard,  if  born,  ib. 
uncertain  persons,  ib. 

corporations,  or  bodies  politic,  cannot  be  devisees,  17. 
What  words  sutiicient  to  describe  a  devisee,  179. 
where  devisee  rightly  described  but  misnamed,  ib. 
wheredevisee  a  bastard,  179,  180. 
the  word  heir  sometimes  a  good  description,  180. 
,    ...    the  Avord  iss?<e  a  good  description,  183;^  :.,:  i.- 
who  take  under  the  word  issue,  ib.  18.§i/  yjivflr 
who  take  under  the  term  kindred,  188.^     ;,  --: 
the  words  so7is,  children,  relations,  &c,  IM.     . 
who  take  under  the  word  descendants,  187,:1:884»  nuy^a 
cannot  bring  writ  of  right,  III,  495,  502,.     .^^i  >dJ  aesbw 
may  be  baiTed  by  fine  and  nonclaim,  V.  182.         v,       .  . 
may  maintain  an  ejectment  against  the  heir,  VI,  8.. 
has  the  freehold  without  entry,  il),    ^ssoAVsuj 
is  entitled  to  aid  in  equity,  9.  i^  ^gt^ 

^of  a  copyhold,  nmst;  be  admitted,  39^  4jO,v: -4  ., 

DIEM  CLAUSIT  EXTREMUM,  L  69.  '; 

DIGNITIES,  III.  137.  .    . 

are  real  incorporeal  hereditaments,  I,  55.  III.  2,  167. 
feudal,  origin  and  nature  of,  ib.  138. 
English  nobility,  139.  , 

origin  of  the  curia  regis,  and  parliament,  ib.  140. 
,v.\   -/.who  were  called  pares  curiae,  ib.  I.  21,  57,  61. 

baroaes  majores  et  minores,  distinction  between,  III.  141. 

necessity  of  a  writ  of  summons,  when  established,  142. 

bishops  and  abbots  holding  per  baroniam,  Avere  obliged  to  attend  the 

curia  regis,  147. 
Names  of  dignities,  143. 
title  of  baron,  ib.     See  Baronies. 
title  of  earl,  144.  Si^ih  ^ij-. 

-  - ,       title  of  duke,  ib.  nortistimil  in v 

9ji£j  "V    title  of  marquis,  145.  oaav/djl 

title  of  viscount,  ib.  v  loijfosx 

bns  i)>y  tenure,  ib.  irji>'A''i4d 

cases  Avhere  dignities  have  gone  with  Iandsj-'J4^  -- ' 
By  writ,  157.  r  Aamzah   bloriasni  ^n: 

the  person  summoned  must  sit,  158.-'-^  ■-■V'?-'  Sifft  caL-:  ^^u£ 
t^e  proof  of  a  sitting  in  parliament  is  by  the  reeerda  of  parliament, 

are  hereditary,  160. 

of  writs  to  the  eldest  sons  of  peers,  163. 

a  writ  to  the  eldest  son  of  a  peer  creates  an  hereditary  dignity,  164. 
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DIGNITIES— continued. 
By  writ, 

a  writ  to  the  eldest  son  of  a  peer,  by  his  father's  barony,  gives  him 
the  same  estate  which  his  father  had  in  that  barony,  III.  244. 

may  be  revived  or  restored  by  letters  patent,  164. 
by  cliarter,  156. 
By  letters  patent,  157.  •  , 

when  they  commenced,  ib, 

manner  of  conferring  them,  164.   ^ .     '     \^^^      , 

the  inheritance  must  be  limited  by  apt  words,  ib. 

are  complete  without  the  patentee's  taking  his  seat,  ib. 
by  marriage,  165. 

by  what  acts  a  Avoman,  noble  by  marriage,  forfeits  her  dignity,  ib. 
on  whom  dignities  can  be  conferred,  ib. 
Qu.  whether  they  can  be  refused,  ib. 
are  real  property,  167. 
need  not  be  annexed  to  any  place,  ib. 
What  estate  may  be  had  in  a  dignity,  168. 

a  fee,  simple  or  qualified,  169. 

an  estate  tail,  ib. 

an  estate  in  remainder,  171. 

an  estate  for  life,  but  not  for  years,  ib. 

nor  an  estate  by  the  curtesy,  ib. 
not  alienable,  176,  as  they  seem  formerly  to  have  been,  174,  175. 
a  dignity  cannot  be  surrendered  to  the  king,  176. 
nor  extinguished  by  a  new  title,  177. 
instance  of  a  peer  degraded  for  poverty,  212. 
an  earldom  does  not  attract  a  barony,  177,  and  the  barony  descends, 

where  the  earldom  becomes  extinct,  178. 
forfeited  by  attainder  for  high  treason,  179,  but  the  remiainder-man  is  not 
affected,  180. 

but  not  by  attainder  for  felony,  when  entailed,  181 . 

the  attainder  of  any  ancestor  of  a  claimant  produces  corruption  of 
blood,  182. 

entailed  dignities  are  not  subject  to  corruption  of  blood,  ib.  183. 

nature  and  effects  of  restitution  of  blood,  210,  adverse  possession  for 
eighty-five  years  will  not  bar  recovery,  ib.  .....  -,^v- 

Descent  of  a  dignity,  169,  215.  ;^T?T?T8RT(J 

by  tenure,  ib. 
])y  writ,  216. 

descends  to  all  the  lineal  heirs  of  the  person  first  summoned,  ib. 
and  to  females,  ib.  160. 
the  descent  of  a  dignity  is  not  affected  by  possession,  as  in  the  case 

of  lands,  218,22^3,224. 
the  half  blood  may  inherit,  218,  254. 
but  possessio  fratris  will  hold  in  the  case  of  a  feudal  dignity,  because 

the  title  is  annexed  to  land,  218. 
descent  of  baronies  created  b}"^  writs  to  the  eldest  sons  of  peers,  244. 

is  the  same  as  that  of  the  ancient  barony,  249.  >t  i*  BiSiivr 

descent  of  dignities  created  by  letters  patent,  254.  ■  ^)i? 

Abeyance  of  a  dignity,  219.  ■^u-gw 

the  crown  may  terminate  an  abeyance,  221.  ><!lI388IQ 

modes  of  terminating  an  abeyance,  223.  i. 

effect  of  a  writ  of  summons  to  one  of  the  heirs  of  a  co-heir,  ib. 
an  abeyance  determines  when  there  is  but  one  heir,  226. 
cases  of.  claims  by  a  surviving  heir,  232.  i  VIi:i<:i<3iG: 
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Abeyance  of  a  dignity,  <;       .  jt 

the  attainder  of  one  of  two  co-heirs  does  not  terminate  an  abeyance, 

III.  234. 
not  within  the  statutes  of  limitation,  213. 

DILAPIDATIONS, 

action  for,  by  successor,  against  late  incumbent,  or  his  representatives, 
ifdead,  I.  138. 

DISABILITIES.     See  Idiots,  Infants,  vCnA  Married  Women. 

exceptions  in  the  statute  of  4  Hen.  '^11.  in  favour  of  persons  lying  under 
disabilities,  V.  210,  211.     "  • 

case  of  a  person  dying  under  disabilities  as  to  fines,  217. 

DISCLAIMER, 

forfeiturefor,  I.  72,  113,33L_ 

acceptance  of  rent  after  disclaimer  bars  the  lord  of  his  writ  of  right,  72. 

by  implication,  1 13. 

avoidance  of  a  deed  by  disclaimer,  IV.  435. 

DISCONTINUANCE  OF  AN  ESTATE  TAIL, 

action  of,  by  issue  in  tail,  I.  88. 

is  always  tortious,  IV.  QQ. 

defined,  II.  318.  III.  359. 

who  may  create  a  discontinuance,  I.  89. 

cannjot  be  Avhen  immediate  reversion  is  in  the  crown,  ib.  100. 

by  alienation,  88,  89. 

What  conveyances  create  a  discontinuance,  89. 

a  feoffment  in  some  cases,  ib.  IV.  55,  66. 

but  not  a  grant,  57. 

nor  a  bargain  and  sale.,  115,  122. 

a  lease  in  some  cases,  66. 

but  not  a  covenant  to  stand  seised,  122. 

nor  a  lease  and  release,  126. 

a  fine  in  some  cases,  I.  89.  V.  154,  225. 

and  also  a  recovery,  release,  or  confirmation,  I.  89. 
what  lies  in  grant,  as  rents,  advowsons,  commons,  &c.,  cannot  be  dis- 
continued, V.  228. 

DISSEISIN, 

its  eftects  in  ancient  times,  I.  60,  61. 

is  a  trespass,  61.    - 

every  entry  is  not,  unless  animus  of  disseissor  is  shewn,  60,  61 . 

remedy  for,  by  novel  disseisin,  61. 

an  entry  before  a  lease  begins  is  a  disseisin,  240. 

if  the  grantee  of  a  tenant  at  will  enter*?,  it  is  a  disseisin,  258. 

of  a  rent,  III.  338,339,513. 
amnhy  feoffment,  IV.  54. 

there  cannot  be  an  actual  disseisin  of  an  incorporeal  hereditament,  III. 
M      339.  V.  233,237. 

Avhere  a  feoffment  to  make  a  tenant  to  the  praecipe  operates  by  dis- 
seisin, 313. 

arguments  of  Lord  Mansfield  on  the  nature  of  disseisin,  314. 

DISSEISOR, 

may  make  a  valid  assignment  of  dower,  I.  179. 
cannot  grant  a  copyhold,  286. 

DISSENTERS,  cannot  be  fined  for  refusing  office?,  III.  127, 128. 
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DISTRESS  FOR  RENT    See  Rents.  .b-juabaoo— iiaY/Ou 

DIVORCE,  Its  effects  upon  a  title  to  dower,  |^.J^f,^,^^  Imioqiooai 
DONATIVE,  '-S'  •"'  .««o'^^ovb^ 

no  presentation,  institution,  or  irtdric'tiori  ftieeess^ry,  llt".'^/I5. 

DOWER.     See  Jointure.  :  i  ^aaaSo  msiiso: 

origin  and  nature  of,  I.  160,  175.  .S88  ^aJaai 

described  by  Glanville,  161,  162.  ,STI^  ,b9j£9ii33&  ^hasl 

at  common  law,  by  Littlfitofl.,;  lii?i,c;  8noi8T!*Y9T  bas  ^i&hztBmsi 
is  a  moral  right,  ib.  16:3>^.rtom  abnjsno  xioiJqmsbsT  lo  89itiiip<ji 

by  local    custom,    ib.  -.y  r.  .■.-..      r,.y...ri.^-.   ..'-,        ■,:•       -:,..-,  c  -.   ^^  A-,      ■■\ 

by  custom  of  gavelkind,  or  freebench,  ib. 

by  custom  of  some  boroughs,  ib.,,/  ^.-...v:-,   >  r,^  i^-i-r  ?•- 

by  custom  of  manors,  ib.  164.  v  ^"  fr'^rV^-  rJssJsiHS  ^ 

implied  condition  annexed  to  it  Tby  Taw,  II.  2, ,,..,;  v^  ^^^  eslB+g© 
Circumstances  required  to  give  a  title  to  doweP'j  -iSttff'gfTolsTev^r 

I.  legal  marriage;  or  marriage  de  facto,  which,  if ^'oidaWe,  was  not 

avoided  in  the  husband's  lifetime,  1.  164. 
fact  of  marriage  must  be  tried  by  bishop's  certifi©atf,ij©n:;  plea  of 

ne  unques  accouple,  164,  165.     .  i  ,'  u;,    ;  \_^i  Huaojsd 
effects  of  divorces,  165.  >:■■•    .""oZ  ,p^' i  ,1  ^z^^is 

II.  seisin  of  the  husband  during  the  C0Y'ertui;e,^Jt>v83ji5*egi  JayiJ 
.  rx.  .          what  seisin  gives  a  right  to  dower,  166,  i\cvih^^.V}  Tilisii-i  ;i£ 

seisin  of  husband,  as  a  trustee  or  cognizee' of  £a' ffi^f ytiiis  too  mo- 
mentary to  confer  dower,  167,  168.  ;:.  L     .i  1-    t? 
Avhat  seisin  of  lands  in  gavelkind  gives  a  right  to  do^ve|--^l^,^. 

III.  death  of  the  husband,  as  well  cj,vil  as  natural,  168.    /.js^/ 
uidows  who  may  be  endowed,'  i  -,       ,    +^^    -^  ; 

natural-born  subjects,  having  attained- mi^g  ,^^a^  ^^^qieii  ausband  s 
deaths,  168.  .wob  zisia^YBm'wiv? 

widows  Avho  may  not  be  endowed,         Vj  ^-^^^  ^^^  vfno'nrjmo^ 
aliens,  ib.  ^  .  "  ,,,  ,  .^  j  ,.  ",  -.,,_.,,  .. 

except  an  alien  queen,  or  woman  made  denizen j.ot  naturalized,  169. 
Jewess,  wife  of  English  Jew,  who  has  become  a  Ghristiar|^gib. 
women  stolen,  and  consenting  to  live  with  tlu'  ravisher,  ih-tf^oii 
when  ceases  with  an  estate  tail,  175.  -^^^^.^  floramoalo 

of  what  things  a  woman  may  be  endowed  :      h.-i^i  g,s)sm  \d 
estates  in  fee  simple,  170.  081  .61 

share  in  fee  in  navigation  of  the  Avon,  171.    v-  r.<i  v/tor 
estates  tail,  where  the  issue  is  capable  of  inheriting  it,  8*4,  171. 
not  restrain  able  by  any  proviso  whatever,' 171. 
nor  divested  by  determination  of  estate  tail  b)'^  death  of  husband 

without  issue  capable  of  inheriting,  ib. ;  Exceptions,  175. 
so  if  tenant  in  tail  limits  an  estate  for  his  own  life,  ilx":;ia 
qualified  or  base  fees,  Avhile  they  continue,  172;  see  72,  73. 
estates  in  coparcenary  and  common,  172.  II.  466,  484. 
...     copyholds  and  customarv  lands,  as  gavelkind^  &o.^-.  153,  164,  271, 
294,  301.  "  ,>Aod->r 

mines,  when  opened,  170.;..^.^..^;;^.  au  ifi;.:^  x^^iot  t6  abs^f  i£iiff 
incorporeal  hereditaments,  as"  ,lP,t  ^Mjyfosdi?  ed  Isnm 

share  in  navigation  of  the  Avon,  171.  .       '    bu^r  >; 

profits  of  mills,  parks,  dove-houses,  fisheries,  courts,- fines,  and 

heriots,  ib.  ,  -ftsa. 

commons,  172.  .juisx 

franchises,  26.  ,..  ko  iasl^ 
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of  what  things  a  woman  may  be  endowed :     •      ^   ^t^-   ,,    .n-.rr^-vYrT^- 
,     incorporeal  hereditament.-,    -'  ^'-'^-^^^  noqw  aioafta  ail  ^JilOYIQ 

advowsons,  II.  26.  HI.  8.  ,3VITAM0Q 

in  which  case  she  may  present,  ISfeutbai  ,nolieJfiS8»iq  on 
tithes  impropriate,  55. 

certain  offices,  121.  MY/OQ 

rents,  335.  ......  i  , -v. i    ,i  ■■'■■  ^ 

lands  escheated,  475.  ,$91(191  ,e; 

remainders  and  reversions  after  estates  for  years,  I.  172.  II.  399. 
equities  of  redemption  of  lands  mortgaged  for  years,  ib.  124. 
in  what  cases,  as  of  exchange  of  lands,  &c.,  the  widow  has  an  elec- 
tion, I.  173.  •-     -    •     -r 

of  what  things  a  Avoman  cannot  be  endowed  : 
estates  in  joint  tenancy,  ib.  II.  444. 
estates  not  of  inheritance,  as  for  life,  &c.  I.  173. 
reversions  after  estates  of  freehold,  172.  II.  399. 
wrongful  estates,  I.  173. 

lands  actually  assigned  to  another  woman  for  dower,  ib.  1 74. 
castle,  or  fortress,  or  capital   mansion,   being  caput  comitatus,  or 

baroniae  by  tenure,  174.  III.  168.  •     ,• "  ' 
uses,  I.  174,  367,  368.  .cBI  ,3a»To^ 

trust  estates,  174,  443,  444.  ' '?i>(-sj;rf  3 

an  equity  of  redemption  of  a  mortgage  iif  fesfpniade  before  the  mar- 
riage, 172,  175,  444.  11. 118f)    i  f-.r^  Mm^mi  a-  -. 
a  personal  annuity.  III.  335.  'I  ,i37kjb  islno-o  oi  ytsJr 
a.ssignment  of  dower :  ^i -.  ; 

necessity  of  an  assignment,  the  freehold  being  cast  on  the  heir,  I,  195. 

does  not  exist  if  her  precise  portion  of  land  is  specified,  ib. 
widow  not  to  pay  fine  for;  178.  ' 

who  may  assign  dower,  ,        ,  ,  ■ 

commonly  the  heir,  179. 

po  person  Avho  has  not  a  freehold  in  the  land,  ib. 
disseisor,  abator,  or  intruder,  may,  ib, 
sheriff,  after  judgment  at  law,  ib. 
how  it  is  to  be  assigned, 
of  common  right, 

by  metes  and  bounds,  if  the  property  can  be  severed,  and  why, 

ib.  180. 
may  be  waived  by  widow,  181. 
;  ■      and  then  assignment  in  common  with  the  heir  will  be  good,  ib. 
by  the  sheriff  must  be  so,  if  practicable,  ib. 
bsxndsiiA  1    can  only  take  place  where  the  husband  is  seised  in  severalty,  ib. 
is  most  beneficial,  ib. 
against  common  right,  as 

in  common  with  the  heir,  181 . 

or  in  special  manner,  as  the  3d  toll  dish  of  a  mill,  &c.  179, 180. 
JT2  ^l^ul     of  mines,  by  proportion  of  the  profit,  or  ultimately  enjoying  the 
whole,  ib. 
what  lands  or  rents  may  be  assigned  in  doWef,  ib.'^^'^' "  f^-"' 
must  be  absolute,  181.  .  :,-i!j(!  f£9i(  ut 

of  lands  leased  for  years,  how  made,  ib.        •;§'«:«  fu 
huB    '  may  be  made  by  parol  declaration  of  heir,  ibJ' ^"'    '  ' 
new  assignment,  when,  ib. 
remedies  against  improper  as.signment,  ib.  182. 
effect  of-  ib. 
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DOAVER— continued, 
assignment  of  dower : 

warranty  by  the  heir  is  implied  in,  I.  182. 
want  of  formal,  is  nothing  in  equity,  183. 
parol  cannot  demur  for  infancy  of  heir ;  Exception,  V.  247. 

what  is  a  bar  of  dower  : 
-'"      attainder, 

of  the  husband,  I.  184,  185^  ^ 

of  the  wife,  185.  "^  '  :*'  !" 

spontaneous  elopement,  and  c^ontiniiatice  with  adulterer,  unless  there 

be  reconciliation,  ib.  186. 
ravishment,  and  consenting  to  live  with  ravisher,  169,  185. 
reconciliation  by  coercion  of  church  Avill  be,  185. 
cohabitation  seems  sufficient  proof  of  reconciliation,  186. 
adultery,  though  husband  consent  to  it,  ib. 
detinue  of  charters,  187. 
fine,  ib.  V.  179. 

common  recovery,  ib.  417 — 419. 
bargain  and  sale,  in  London,  I.  187. 
usually  by  jointure,  ib.  188.     See  Jointure. 
breach  of  condition  by  husband^  11.  42. 
assignment  of  term  for  years  to  purchaser,  for  valuable  consideration, 

I.  467. 
fine  or  recovery  by  wife  of  jointure,  made  before  marriage,  219. 

what  is  not  a  bar  of  dower : 

assignment, 

of  lands  whereof  she  is  not  dowable,  or  of  rent  thereout,  180.  . 
of  lands  or  rent  for  term  of  years,  or  for  life  of  assignor,  ib.  181. 
with  condition  or  reservation,  ib. 

semb.   an   adultery,   not   spontaneous,   but   induced   by  belief  that 
husband  was  dead,  186. 

a  devise  to  wife  during  widowhood,  or  less  beneficial  than  dower,  188. 

general  devise,  or  bequest  in  a  will,  ib.  189,  190,  195,  203. 

imless  expressed  to  be  in  bar  or  satisfaction  of  dower,  when  the 
Avidow  has  an  election,  190. 

but  general  devises  of  annuities  have  been  sometimes  deemed  satis- 
faction in  equity,  191 — 195, 

bequest  of  the  residue  of  personal  property,  196. 

jointure  made  after  marriage,  203,  204. 

outstanding  term  against  the  heir,  481,  &c. 

Dowress, 

nature  of  her  estate,  175. 

is  in  in  continuance  of  her  husband's   estate,   to   be   caiTed   out 

ministerially  by  the  heir,  181. 
her  estate  attaches  at  the  instant  of  her  marriage,  184,  198. 
holds  of  the  heir  by  fealty,  175. 
entitled  to  emblements,  ib. 

forfeits  her  estate, 

on  alienation  in  fee,  or  for  life,  by  feoffment,  fine,  warranty,  or 
recovery,  176.  '  '^ 

in  gavelkind,  by  a  second  marriage,  or  having  a  bastard  child,  li^'iOS 
but  may  grant  copyhold  in  reversion,  by  custom,  285. 
cannot  commit  waste,  163. 

may  work  mines  open  during  the  coverture,  ib.  171. 
Qu.  whether  protected  from  actions  for  accidental  fire,  176. 
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Dowress, 

not  subject  to  incumbrances  created  by  her  husband  after  marriage, 
I.  177. 

nor  to  distress  for  his  debts  to  the  crown,  contracted  during  the  mar- 
riage, ib. 

cannot  be  compelled  to  marry  or  pay  fine  for  assignment  of  dower, 
178. 

of  the  third  of  a  manor,  has  a  manor,  271,  272. 

may  grant  copyholds  in  reversion,  285. 

acquiring  copyhold  by  custom  of  freebench, 
is  sometimes  liable  to  fine,  311. 
or  by  other  local  custom  cannot  claim  at  common  law,  163. 

her  warranty  is  void,  IV.  391. 

what  leases  she  may  make,  73. 

cannot  bar  her  estate  by  fine  or  recovery,  I.  176.  V.  447. 

effect  of  recovery  of  dower,  by  wife  of  cognizor  of  statute  merchants, 
against  the  tenant,  by  execution,  II.  69.  . 
recovery  of  dower  at  law,  and  in  equity,  I.  182. 

when  the  parol  may  demur  for  infancy  of  heir,  V.  247. 

dower  is  demandable  of  the  heir,  though  under  age,  ib. 

pleading  detinue  of  charters  by  widow,  187.    . 

DUKE,  title  of.  III.  144. 

DURESS,  ground  for  avoiding  a  deed,  IV.  438. 

DURHAM,  Court  of, 

fines  may  be  levied  in  it,  V.  101. 
recoveries  may  be  suffered  in  it,  366. 


E. 

EARL,  title  of,  IIH 44,  148. 
EARLDOM,  does  not  attract  a  barony,  177, 

EASEMENTS, 

may  be  held  by  prescription,  484. 

may  be  claimed  by  prescription,  but  how  cannot  be  pleaded,  ib. 

distinguished  from  a  custom,  ib. 

ECCLESIASTICS  seised  jure  ecclesice, 
are  quasi  tenants  for  life,  I.  117. 

cannot  fell  timber  except  for  repairs  or  botes,  136,  137. 
nor  dig  mines  or  stones,  except  for  repairs  and  improvements,,  137. 
:  injunction  to  stay  waste  by,  against  what  parties  obtained,  138. 
timber  cut  on  glebe  of,  how  applied,  ib. 
may  appoint  to  offices  in  their  gift  as  such,  notwithstanding  the  dis- 

abUng  acts.  III.  111,112. 
may  make  leases  for  three  lives,  or  twenty-one  years,  IV.  67,  76,  n.  (*). 
may  be  barred  during  their  own  lives,  by  fine  and  lionclaim,  V.  206, 
233. 
ECCLESIASTICAL  CORPORATIONS.     See  Corporations. 

ECCLESIASTICAL  COURTS, 

take  cognizance  of  the  legality  of  marriage,  I.  164,  165. 
devises  of  land  need  not  be  proved  in  them,  VI.  10. 

ECCLESIASTICAL  LEASES,  IV.  67—72. 
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EFFECTS,  construction  of  this  word  in  a  devise,  VI.  223. 

EJECTMENT, 

will  not  lie  for  dower  of  a  copyhold,  viz.  for  freebench,  I.  302. 
possession  under  a  statute  must  be  obtained  by  ejectment,  II.  66. 
what  bars  an  ejectment  under  a  statute,  ib.  i 

where  the  possession  of  a  term  enaHes  a  puisne  mortgagee  to  maintain 

an  ejectment,  205. 
may  be  brought  pending  bill  of  foreclosure,  233. 
when  barred  by  an  outstanding  unsatisfied  legal  estate,  I.  449,  483. 
for  non-payment  of  rent.  III.  328. 
barred  by  the  statute  of  limitations,  496. 
not  sufl&cient  to  avoid  a  fine,  V.  2.53. 
nor  does  service  of  a  declaration  in,   amount  to  an  entry  to  avoid  a 

fine,  254. 
but  lies  where  the  parties  had  no  freehold  in  the  premises,  258. 
a  recovery  may  be  falsified  in  ejectment,  551.  *  i 

may  be  maintained  by  a  devisee  against  an  heir,  VI.  8.  * 

ELECTION,  by  devisee,  17,  19.  ,,^ 

ELEGIT,     ^ee  Estate  by  Statute  Merchant,  kc.  •'* 

ELOPEMENT.     See  Adultenj. 

EMBLEMENTS, 

meaning  of  the  word,  I.  110. 

when  a  tenant  for  life  is  entitled  to  emblements,  ib. 

the  parochial  clergy  entitled  to  emblements  at  their  deaths,  117,  113. 

a  doAvress  entitled  to  emblements,  175. 

in  what  case  a  lessee  for  years  is  entitled  to  emblements,  249. 

a  tenant  at  will  entitled  to  emblements,  259. 

incident  to  free  bench,  302. 

ENDOWMENT  of  tithes.  III.  53. 

ENFRANCHISEMENT  OF  COPYHOLDS.     See  Copyholds,  I.  349— 

ENGLISH  LAW,  sources  of,  I.  2. 

ENLARGEMENT, 

condition  for  enlargement  of  an  estate,  II.  3,  283. 

a  release  may  operate  by  enlargement,  IV.  86,  88.     See  Confirmation. 

ENROLMENT,  statute  of,  27  Hen.  8.  c.  16.,  IV.  112,  123. 

ENTAIL.     See  Estate  Tail 

ENTRY, 

generally  necessary  to  create  a  seisin  and  a  freehold  in  deed,  I.  59. 

III.  356. 
by  heir  upon  any  part  gives  seisin  of  all  the  lands  in  the  same  county, 

1.59.  111.511. 
must  be  in  each  county,  where  the  lands  lie  in  diiferent  counties,  I.  59. 

III.  389. 
only  necessary  where  the  lands  were  in  the  occupation  of  the  ancestor, 

1.59. 
not  necessary  therefore  when  in  possession  of  a  lessee  for  years,  ib.  60, 

148.  III.  389. 
heir  has  no  right  of,  when  lands  are  let  on  leases  for  lives,  I.  60. 
tolling  the,  of  the  heir  by  descent  to  son  of  abator  who  died  seised,  ib. 
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ENTRY— continued..  .^  _  ■-.,..-,.- 

necessary  to  avoid  the  aliena,tion  of  a  tenant  in  tail,  I.  SO.     See  Estate 

Tail. 
light  of,  when  barred  by  attainder  of  tenant  in  tail  for  treason,  100. 
an  estate  by  the  curtesy  is  complete  without  entry,  157,  158. 
necessary  to  complete  an  estate  for  years  at  common  law,  239.  IV.  58. 
.:-;       but  not  under  the  statute  of  uses,  1.  239, 

an  estate  for  years  to  commeiKO  in  futuro  may  be  assigned  before  entry,  241 . 
an  estate  for  years  cannot  bo  merged  by  surrender  to  reversioner  before 

lessee's  entry,  255. 
the  only  mode  of  taking  advantage  of  a  breach  of  condition  is  by  entry 

or  claim,  II.  38,  39,  &c. 
an  estate  by  statute  merchant,  &c.  must  be  executed  by  entry,  {)5. 
a  mortgagee  of  a  lease  subject  to  the  covenants,  though  he  never  entered 

or  became  possessed  in  fact,  1 04, 
when  necessary  to  support  contingent  uses,.  291,  324. 
is  necessary  by  feoffee  after  livery  in  law,  vvhen,  51. 
an  exchange  at  common  law  not  good  without  entry,  IV.  81,  82. 
a  devise  transfers  the  freehold  withot  entry,  VI.  8. 
must  be  made  with  a  legal  intention,  I.  59. 
the  entry  of  a  stranger  is  an  abatement,  60. 
of  a  younger  brother  not  an  altatemcnt,  ib. 
entry  and  ouster  is  a  dissesin,  ib. 
a  tenant  in  tail  may  alienate,  c.  ij.  by  fine,  so  as  to  take  away  the 

entry  of  the  issue,  88,  91.  ,^ 

a  lessee  may  maintain  an  action  against  his  lecsor  for  entry  on  the  land 
^.  '  ■  'demised,  Avhen,  119. 

the  entry  of  a  lessee  for  years  before  his  lease  commences  is  a  disseisin, 

240.     Exception,  ib. 
a  chose  in  entry  not  assignable,  II.  4.     See   CJiosc  in  Action,  Entry, 

or  Re-entry. 
for  br«ach  of  condition,     fice  Condition. 
when  an  estate  by  elegit  is  determinable  by  entry,  72. 
_  ,;  a  right  of  entry  Avill  support  a  freehold  contingent  remainder,  289,  and 

niay  stand  in  jointure,  434. 
the  death  of  a  joint  tenant  for  years  before  entry  does  not  destroy  a  right 

of  surAdvorship,  437. 
the  entry  of  one  joint  tenant  is  the  entry  of  all,  446, 
the  entry  of  one  coparcener  is  the  entry  of  all,  464. 
what  takes  away  the  entry  of  a  coparcener,  ib.  465.  .  _  ^  ^        \ 

when  the  entry  of  one  tenant  in  common  is  tlie  entry  of  all,  476.  V.  257, 
clause  of  entry  for  non-payment  of  rent,  III.  328.  -  ■''  r 

right  of  entry  by  way  of  use,  329.  _  . 

the  entry  of  a  mother  gives  seisin  to  her  child  as  his  guardian,  391, 

394,  445. 
the  entry  of  the  guardian  of  a  copyholder  gives  seisin,  445. 
a  right  of  entry  restrained  by  the  statutes  of  limitations,  494. 

and  is  postponed  till  a  vaUd  existing  lease  is  determined,  498.     See 
Limitation,  Satutes  of.  , ,  . 

what  entry  necessary  to  preserve  a  right,.  5L^^.;,v,  -; 
tolled  by  descent,  when,  357,  495. 

excused  where  it  Avould  be  attended  with  danger,  ib.  IV.  51.  V.  254. 
when  taken  away  by  a  line  at  common  laAv,  149,  157. 
a  title  of  entry  for  a  condition  broken,  or  on  any  other  account,  barred 

by  fine  and  non-claim,  192. 
to  avoid  a  fine,  172,  note,  253,  254,  256,  257.     See  Fine. 
when-  right  of,  is  taken  away,  right  of  real  action  only  remains,  253,354. 
VOL.  VI.  2   Q 
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ENTRY— continued. 

writ  of  entry  to  suffer  a  recovery.     See  Recoterij. 

entry  and  plea  to  falsify  a  recovery,  V.  489. 
EQUITABLE 

estate,  I.  439.  j '^riuiri 

recovery,  V.  419.     SieeKecovery  of  .^  Trust  J^state. 

EQUITY,  1  HiVfirhi^fT  'to   t.-iR  H'^Fi^rhff  fi  i-:: 

will  restrain  a  tenant  for  life  without  impeachment  for  waste  from  com- 
mitting malicious  waste,  I.  125,  13o. 

Avill  assist  a  v.idow  in  recovering  dower,  182, 

will  not  assist  a  person  Avho  has  been  divorced  in  recovering  dower,  165. 

will  relieve  against  a  partial  or  fraudulent  assignment  of  dower,  181,  182. 

will  protect  a  jointress,  216.     See  Jointure. 

will  restrain  a  tenant  for  years  v.ithout  impeachment  of  waste  from  com- 
mitting immoderate  waste  towards  the  close  of  his  term,  248.  See 
Waste. 

will  relieve  against  the  merger  of  a  term  for  years,  255 

Jurisdiction  of  equity  over  copyholds,  281,  331. 

will  not  restrain  a  copyholder  from  waste,  299. 

considers  an  agreement  to  convey  as  a  bar  of  freebench,  305,  306. 

will  relieve  against  a  forfeiture,  344,  352,  but  not  unless  there  is  a 
ground  for  equity,  345,  346. 

will   not  relieve  against   an   excessive  fine,    322,    but  will  settle   a 
general  fine  to  be  paid  by  all  the  tenants,  ib. 

will  not  interpose  for  the  lord  in  the  case  of  heriots,  326. 

will  compel  a  lord  of  a  manor  to  admit  a  copyholder,  309.  V.  506. 

where  it  will  supply  the  want  or  defect  of  a  surrender  in  a  conveyance, 
524. 

where  it  Avill  supply  a  surrender  to  the  use  of  a  will,  VI,  41. 
jurisdiction  which  it  assumes  over  uses,  I.  356,  357. 
rules  by  which  uses  are  governed  in  equity,  366. 
supports  trusts,  411. 
when  it  will  relieve  against  a  forfeiture  for  breacli  of  condition,  II,  35, 

36,  where  it  cannot  relieve,  it  will  decree  a  re-conveyance,  37. 
interference  of,  in  respect  to  mortgages,  79. 
interference  of,  in  respect  to  trustees  to  preserve  contingent  jgrp^j^ders. 

See  Remainder.  ■  .>fii;Jqs-j;}£  vd 

joint  tenancy  not  favoured  in  equity,  438.  •  -     f     •  j 

partition  in  equity  of  estates  held  in  joint  tenancy,  coparcenar}^  and 

common,  460,  470,  485. 
Avill  decree  an  advovvson  in  gross  to  be  sold  for  payment  of  debts.  III.  10. 
interposes  to  prevent  the  illegal  sale  of  offices,  131. 
,   will  assist  a  person  in  recovering  a  rent,  330. 
where  it  adopts  the  statutes  of  limitation,  517. 
where  it  Avill  compel  a  remainder-man  to  execute  a   new  lease  to  the 

lessee  of  a  tenant  for  life,  IV.  77,  78. 
will  assist  an  assignee  in  obtaining  the  benefit  of  covenants,  399. 
when  it  will  presume  or  supply  the  want  of  livery  of  seisin,  52, 
protects  the  assignment  of  a  chose  in  action,  105.  '"[ 

where  it  will  allovv    a  remedy  to  exceed  the  penalty  of  a  jiV^gment, 

II.  73.— of  a  bond,  IV.  102. 
interferes  in  the  case  of  declarations  of  uses,  by  infants,  lunatics,   or 

idiots,  140,  143. 
when  it  will  supply  a  defective  execution  of  a  power,  234. 
will  not  supply  a  non-execution  of  a  power,  243. 
how  it  construes  the  register  acts  with  respect  to'  m  jrtgages;  487. 
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EQUITY— continued. 

will  set  aside  a  deed  obtained  by  fraud,  IV.  442. 

will  set  aside  a  deed  made  in  derogation  of  the  rights  of  marriage, 
445.     See  Deed. 

will  rectify  a  marriage  settlement  made  in  pursuance  of  articles,  when 
made  contrary  to  ihe  constructive  import  of  the  articles,  349. 

discourages  perpetuities,  35(5. 

will  relieve  against  a  private  act  of  parliament,  V.  28. 

interference  of,^  with  regard  to  fines  and  recoveries.  See  these 
articles. 

will  compel  an  heir  at  law  to  produce  title  deeds  in  favour  of  a  de- 
visee, VI.  9. 

\\ill  support  a  devise  of  lands  contracted  for,  25. 

adopts  the  rule  in  Shelley's  case,  in  construing  devises  of  trusts,  31(>. 

where  it  directs  a  conveyance  under  a  will,  it  sometimes  departs  from 
the  rule  in  Shelley's  case,  317. 

will,  in  the  case  of  executory  devises,  prevent  the  person  in  possession 
from  committing  waste,  472. 

will  support  a  trust  of  accumulation  pro  tanto,  513. 

EQUITY  OF  REDEMPTION.     See  Blortgage. 

is  real  property,  and  similar  to  a  trust  estate,  VI.  72. 

ERAZURE,  when  an  avoidance  of  a  deed,  lYv  43^. 

ERROR, 

writ  of,  to  avoid  a  fine,  V.  243,  258.     See  Fine. 
when  errors  in  a  fine  vvill  be  amended,  139.     See  Fine. 
writ  of,  to  reverse  a  recovery,  466.     See  Recovery. 
what  may  be  assigned  for  error  in  a  recovery,  469. 

ESCHEAT,  what,  III.  452. 

can  only  be  of  the  fee,  19G. 

lands  escheating  to  the  lord,  become  parcel  of  the  manor,  289. 
where  a  writ  of  escheat  lies,  453. 
for  default  of  heirs,  ib. 
from  corruption  of  blood,  454. 

there  can  be  no  escheat  where  there  is  a  tenant,  454,  455. 
for  felon}',  I.  72.  ..^7  e»' 

'T^'^'Jiow  barred,  .'-       •• 

by  acceptance  of  rent.  III.  455.  Qu. 

by  alienation,  ib, 

sometimes  bj'^  a  devise,  456. 
to  whom  lands  will  escheat,  474. 

Lord  by  escheat,  ib. 

subject  to  incumbrances,  475. 

was  not  bound  to  execute  a  use  before  the  statute  of  uses,  476. 1.  565. 
Q.  whether  subject  to  a  trust,  488.  III.  476. 
not  in  the  case  of  the  king.  III.  476. 
may  distrain  for  rent,  475. 

cannot  enter  for  breach  of  a  condition,  II.  39.  III.  475. 
entitled  to  a  term  attendant,  III.  475. 
^^.       entitled  to  all  charters,  ib. 

not  within  the  statute  32  Hen.  VIII.  c.  34,  respecting  covenants,  11.41. 
What  things  escheat,  ^ 

all  lands  and  tenements  held  in  socage,  III.  5471.'  ,V,i,    '   _ 
not  an  estate  tail,  for  the  escheat  must  be  of  the  entire  fee,  ib. 
copyholds,  ib. 

not  lands  in  gavelkind,  for  felony,  ib. 
2  Q  2 
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ESCHEAT— contimietl.  3JC(/xia  331  Vil  aTAT8a 

What  thi..gs  escheut,  y^,- i^Jlo.  9a0fi't9d/ 

no  real, property,  hut  what  hes  in  tenure,  III.  •^:^3.,a3j,p9»iK)3' 


not  trust  estates,  458.  I.  447.     Exception,  488.  |, 


a  use  before  the  statute  of  uses  did  not  eschejitVj,!^^3^vf  •  IIl^  45S,  470. 
Q.  as  to  an  equity  of  redei:iptioiij^  474,^  ■     ^;^;;^g^,~ .,,  ^...j^'^^.    , 
money  to  be  laid  out  in  land  id,ofis(i;Qtje£^ll0t^^i^j  ^,-  jj^^g  j;,^^ 
Of  the  ofiice  of  escheator,  478. 

feuds  were  liable  to  escheat,  1.19,  33.  '^^^^^'^  ^^^^  <>*  ^ia^^al 

no  right  6f,-can  be  i-eseiTed,  l^i'm  '''.  ' ' '^'.^osiorfJ  aoiJ^asib 
,   ^  •     ■    .■  Mi^  .71  ,0b      ■ 

EbLROVV,  o\.  i    f.rnr^fj )  ynj-)  jjnxbaBJsrfjlvjion  J^itixq  in, 

ESCUAGE  I.  28.  '  ;^^  ^Tisionsg  siiod  oi  inaop.sb 

ESTATE,  :r.Td.W/ob 

in  land,  what,  I.  .55.  ;.ah '^dafs^RiJ  ai->.     .. 

of  freeholds,  ib.     See  Freehohh.     ..^i^h^f^  yd  ha,i>  btoaat  t-. 

ot  mhentanee,  6.5.  PB  .ga    awoT-)  arij  otawb 

♦-states  in  severalty,  II.  431.     ^:^,^  Vt^"-;;!.^''  ^^^^  ^^^^  "">^^ 

privity  between  lessors  and  lessees,, i.V,,4Q<f,',T,. J  ,<i»cdv/  oifri 

Avhat  passes  by  the  word  estate  in  a  devise,  y^;J^T^.|.j'^peiB  Devise. 

ESTATE  IN  FEE  SIMPLE.     8ee  Estate  Tmlv      •    :.'-^   . 
meaning  of  the  wortl/<?f,  I.  63,  64,  72.     See  Fee  or  Feodutu. 
reason  for  and  effect  of  the  -word  simple,  66,  67,  72,  7-3. 

estate  in  fee  simple,  or  ab?olute,  viz.  inheritance  absolute, 

what,  63,  74,  78,  (and  see  Coke's  Division  of  Fee  or  Inheritance',  72, 
73  posr,  tit.  Fee  or  i^(;'0f/2/>w.)         '  '' 

no  greater  estate  than,  64.  , 

may  be  rendered  defeazable  on  a  futliffe'fe!i'eftt;'\vh6n  only,  ib. 

tenant  in,  to  w hat  entitled,  as  housesj  trees,  mines,  ffiinerals,  fossils,  ib. 

by  what  words  created  in  a  deed,  IV.  294.     See  Deerf. 

by  what  words  created  in  a  devise,  VI.     SeC  Dei'ise. 

w-hen  passes  without  the  AVord  ?ieirs,  TV.  296,  or  by  fine  sur  cog- 
nizance de  droit  conie  ceo,  or  sur  cognizance  dfe  dtwt 'tanluni,  V. 

92,93.  ■•:.:.  .-n^'.u:L,^a^.-;  vr.r,: 

.     „       .       ,  ,.,.,.  i' I  I    ?,fr)f,tto iui;J;o>  a;        ,. 

Estate  in  fee  simple,  quahhed  or  base,  (or  potius  Ice  (yr^ijihpjitagce.quau- 

;;;;c,h,..7    Jifid  pr  base,)  I.  72,  73.  ,  ,,  grjii^singoo  lug-WiiijidEsagisq 

what,  lb.  r(?   26   y  ?Ai3,i\  Bio-w  6idJ 

privileges  of,  till  the  qualification  iK-IFo j^ Va^Mft '^H,afe% '  °^  ^^^ 
shnple,  73,  89  :  ^  .-  ^^.J.^^  '^^[^.^^  ':, 

vioJ;>  >:  #ub]ectto  dower  1/2.  ,.  ^^^^^^  ^-^^  ^^^ 

Q.  jt  to  curtesy,  146.  ,  fi 'K    .?    paIgJ-a 

no  reversion  exists  after  a  grant  of  a  qualified  fee,  Il/rSyo.  V     - 

:  may  be  had  in  a  dignity  III.  169,,   .  ,,,,,,! 

and  acquired  in  a  rent  by  recovery,  332.  V'.  406. 
the  alienee  of  a  tenant  in  tail,  has  a,  I.  89.  ^ 

cognizee  of  fine  levied  by  teiiaiitih  tail  acquires,  V.  164,  -tt^^i  Wfiin 

merged,  172.  //-.TOarqZJ -fI(K  aXATRiT 

is  devisable,  VI.  23.  ..  KUr^ogsoq  nx  aaJfijp 

Estate  in  fee^i'in|3!e86ndfti6lial,  (or  potiiis  fee,  ol*  ihh'critaWdfe  (^lofiditional,) 
I.  72,  73. 
what,  64,  74,  75.  :  ;M,'=)j/:l^-f 

when  introduced,  ?i5.;  ,^rfj  ski? 

ho%v  construed,  77,  78.  ::)ui  sintos* 

in  copyhold  how  may  be  barred,  V.  538.  ??itf,-j«r* 

is  the  entire  and  absolute  interest  and  property  in  the  land,  64. 
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ESTATE  IN  FEE  SIMPLE— continued.  .h^liahm:^'--Tk3n'Jm 

Abeyance  of  the.  fee,.  v,iz.  of  the  reinainxler  or  m^&rfelb'h  -df  tfe,  Y:Oi,  C\5.' 
consequences  a.5  to  action  of  waste,  defending  the  title,  &c.  G~>. 
.    -  uot  favoured  by  hnv,  and  T."hy,  ib.  '     '       -  '  ,-  :■.„:  ^  ........ 

all  otherestates  and  charges  merge  in,  {b.*^"'^**]^^^'^''0J9d  *>?-■  r 
except  in  the  case  of  a\i  estate  tail,  84\''^3Jf^"P^  "'^  '-'  ' 
and  even  in  that  case  after  fine  levied,  '173?  ^^^^  *^ 

Incidents  to  this  estate ;  ,     :  '    >      ,- .    ,      . 

alienation  thereof  rnav  be  absolut;e  ■jiotv\'ithstanding  any  restriction, 

6(\,  IV.  404. 
or  partial,  notv\ithstandin2:  ^ny  custom,  I.  6G. 
descent  to  heirs  general,  ()();  67. 
subject  to  curtesy,  67,  15'2. 
dower,  67,  170. 
lial)ility  (as  as.>etsby  descent  in  the  heii^'s  hands,)  to  debt«, 
of  record  and  by  "specialty,  67:^^'J>^*?'^'V  ^^<?,J-**f  •' 
due  to  the  crown,  68,69.  ''     " 

from  tlie  time  of  contracting  them,  70. 
,y    into  Vvho.se  hands  soever  it  passe?.  71 . 

unless  di.vcharged,  and  hov>',  ib.     See  Kivg. 
not  so  liable  to  simple  contract  debts, 

except  on  bankruptcy  of  ov.ner,  (1-3  Eliz.  c.  7.)  and  on  his  death 
beinf;  a  trader,  (47  Geo.  3.  sess.  3j  e.»  74.il fi^njSS,,. 
forfeitable  for  treason  and  felony,  72.    ,..^     .^.,  - 

■     and  tor  disclaimer,  ib.,,,., :  ,„.iv' .  _.,   ,C     '.  '•>- 
what  conditions  are,  and  may  beji.,aBn^xec!.^^|o  this  esta'e,  11.  ^,  an  J 

see  Comlition. 
no  remainder  can  .hiC. limited  after  a  grant  of  the  fee,  238,  2.55. 
nor  can  an  estate  limited  after  a  remainder  in  fee  be  vested,  258. 
several  coutiugent  estates  in  fee  may  be  hmited  by  way  of  substitutes, 
or  in  the  alternative.  255.  /^^.^^^  ^  ^^  iv^j^aiV^^- 
,   -    may^ibe  had  in  an  advowson,,^i^,'^|jica|pj)^e^i^^  may  pre.sent, 

may  be  had  in  tithes  impropriate,  oo. 
in  certain  otiice.s,T  16.     -    , 

passes  by  fine  sur  cognizance  de  droit  come  ceo,   or  tanturn,  without 
^^■.^    J       theword/«e?>s,  V.  92,  93. 

'  will  pass  by  fine  sur  concessit,  93.       "'t^'p  ;>"■ 
by  what  Avords  it  passes  in  a  recovery.,  345. 
the  tenant  cannot  by  a  recover}'  bar  coUaterar  conditions,  ^xcutory 

estates,  &c.  430. — nor  alter  the  nature  of  the  descent,  430. 
is  devisable,  YI.  23.  ^  ■•■.  oo:- 

a  limitation  over   after  a  devise  of  a  fee  ^simple,  may  he '^ood  as  an 
executory  devise,  404.    -    Y-^^'^^st  vd  1i:9i 

:tESTATE  of  freehold.  ''iice'Frepliof(l,'%tatc  of. 

ESTATE  IN  POSSESSION,  OR  EXPECTANCY,     : 

e.states  in  possession,  ,C*;  .17  .sj.^ 

.'anoiJfnai"*  thop  where  the  tenant  is  enjtjt^^^^g ^^j^l •  ^e;rnancy  or 

profits,  II.  237.  ""  ^' *;„.',;;'•' 

estates  in  expectancy,  ( 

are  those  Avhere  the  right  to   pernancy  of  the  proiits  is  postponed  to 
some  future  period,  as,  e.  g. 

estates  in  remainder.     See  Remainder.  .■ 
.e-b  jiii/.s -iii'i' in  reversion.     See  .Ret;cmonc..>  fiflii  ^' 
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ESTATE  TAIL,  OR  FEE  CONDITIONAL.    See  Estate  in  Fee  Simple, 

Fee  or  Feodum. 
origin  and  intention  of,  I.  74,  75,  79. 
before  stat.  de  donis  was  a  fee  conditional,  alienable  by  donee  after 

issue  born,  70,  77,  90. 
otber  incidents  to,  before  that  act,  ib. 

Statute  De  Donis  Conditionalibus,  (13  Ed.  1.  \V.  2.  c.  1.)  77,  78. 

construction  of,  78. 

does  not  aftect  personalty,  as  e.g.  certain   annuities  not  cliarged  on 
land,  I.  82,  83. 

binds  the  king,  83. 

how  far  it  aifects  copyholds,  309. 

extends  to  advowsons,  III.  7. 

to  Avhat  offices  it  extends,  120, 

extends  to  dignities,  169. 

to  rents,  273. 

as  to  warranty,  IV.  386. 
described,  since  the  statute  de  donis,  78,  79, 
tail  general  and  special,  I.  79. 
tail  male  and  female,  ib. 
gifts  in  frank  marriage,  80,  81. 

are  estates  in  tail  special,  restrained  from  alienation  by  the  stat,  de 
donis,  81. 
how  created,  ib.  IV.  55,  and  by  Avhat  words,  297. 
what  may  be  entailed,  I.  82. 

not  personalty,  which  is  not  demandable  ut  tenementa  in  a  praecipe, 
is  not  within  stat  de  donis,  ib. 

annuity  is  such  personalty,  when,  83. 

nor  an  estate  for  life,  106. 

granted  by  the  crown  as  a  re^vard  for  services  are  unalienable,  102. 

incidents  to,  83,  84. 

subject  to  curtesy,  84,  153. 

except  as  to  second  husband,  when,  153. 
subject  to  dower,  84,  171. 
not  subject  to  merger  by  accession  of  the  iestate  fli  fee  simple,  84,  85. 

exception,  V.  172.  :  ;■]> --o  >i:  ■. 

liable  in  hands  of  issue  in  tail  to  crown  debts' iof^^cestSr  by  record 
or  specialty,  95. 

exception  for  person  to  whom  given,  what,  96,  97. 
may  be  discontinued,  88,  89.     See  Discontinuance. 
subject  to  bankrupt  laws,  I.  98,  99. 
forfeitable, 

for  treason,  99,  100. 

entirely,  if  the  reversion  is  in  the  crown,  lOO. 

reversion  or  remainder  remains,  if  in  other  persons,  ib.  III.  439. 
V.  457. 
not  forfeitable  for  felony  longer  than  for   life  of  tenant  in   tail,  I. 

100,  101. 
forfeiture  of,  does  not  occasion  corniption  of  blood,  IU.„1^2,  183, 
439.  .-"   ^ 

the  issue  in  tail,  -•iq 

take  by  way  of  limitation,  I.  88.  ib 

shall  not  alien  any  more  than  donee  or  tenant  in  tail,  87,  88, 
not  bound  by  ancestor's  contracts,  93,  94. 
unless  he  confirms  them,  94.  95. 
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ESTATE  TAIL— continued. 

the  issue  in  tail, 

not  subject  to  debts  or  incumbrances  of  his  ancestor,  I.  95. 

except  crown  debts  by  record  or  fepecialt}',  (33  Hen.  8.  c.  39.  s.  75.)  ib, 
grantee  of  estate  tail  by  gift  from  ancestor  on  good  consideration, 

estate  not  liable  to  debt  of  ancestor  contracted  after  gift  made,  96,  97. 
Tenant  in  tail,  his  interest,  power,  &c.      !!b«'>'^  ti 
who  may  be  :  the  king  may  be,  83. 
takes  by  purchase,  88. 

Jiolds  of  donor,  or  reversioner,  notwithstanding  stat.  quia  emptores,  81 . 
"     liaving  remainder  in  fee,  holds  of  the  chief  lord,  ib.  11.  181,  182. 
lias  a  right  to  the  title-deeds,  85. 
is  not  bound  to  pay  oif  incumbrances,  85,  86, 
consequences  if  he  does,  ib. 

is  in  some  cases  bound  to  pay  the  interest  on  incumbrances,  86. 
may  commit  waste,  e.  g.  fell  timber,  pull  down  houses,  open  mines, 

&c.  84. 
can  alien  for  his  own  life  only,  87.  IV.  259. 
grantee  of,  and  his  grantee,  are  dispunishable  for  waste,  I.  84, 
bond  to  restrain  from  committing  waste  is  void,  ib.  II.  7. 
cannot  bind  his  issue  by  any  contract,  93,  94.  III.  384. 
ahenation  by, 

of  the  whole  estate  tail  is  voidable  only  on  death  of  tenant  in  tail, 

1.88,91,92. 
sometimes  creates  a  discontinuance,  88,  89.11.318.     See  Dis- 
continuance. 
by  fine,  tolls  entry  of  Issue  in  tail,  and  drives  him  to  formedon  or 

action  of  discontinuance,  88,  89,  91. 
but  grant  of  a  rent  out  of  the  estate  tail  is  aljsolutely  void  on  the 
'-'  ■'      ill,    death,  88. 

may  be  sometimes  avoided  by  entry  or  action  of  the  issue,  89,  90. 

V.  169,  170,  Sec. 
cannot  be  made  by  jointress  tenant  in  tail,  211. 
alienee  of, 
3  .1^8  ,9f.^as  a  base  fee,  89,  90,  91. 

will  be  decreed  to  be  made  to  a  good  title,  89,  90. 
has  a  descendible  estate,  91.     See  Fine. 
cannot  create  an  estate  to  commence  after  his  death,  as  e.g.  to  him- 
self for  life  remainder  to  son  in  tail,  and  why,  90,  93. 
exception,  93. 
may  make  leases  for  three  lives,  or  21  years,  98.  IV.  66. 

Avho  are  barred  by  such  leases,  ib. 
cannot  destroy  the  custom  of  granting  copyholds,  I.  277. 
what  use  results  to  him  on  suffering  a  recovery,  407' — 409. 

Modes  of  barring  estates  tail,  101,  102. 

warranty  as  well  lineal  as  collateral,  102.  382,  383. 

fine,  I.  102.  III.  493.  V.  158.— and  the  fine  bars  the  issue  in  tail 

before  all  the  proclamations  are  passed,  170. 
effect  of  fine  with  proclamations  on  estate  tail,  158.  &c. 
bargain  and  sale  under  the  bankrupt  acts,  99. 
private  act,  10. 
the  power  of  barring  an  entail  cannot  be  restrained  by  any  proviso, 

IT.  5,  6,  IV.  356.  V.  414. 
Q.  whether  a  bond  frooi  a.  dx>nee  in  tail  not  to  suffer  a  recovery,  is 

good,  II.  6. 


Sm-^  INDEX. 


ESTATE  TAIL— continued.  -'—d iU  /iUi  vilAi^r 

^'^'  Modes-  of  barring  estates  tail,  '  ^''V''"'  ■"'''  '*'^"^}^. 

,,,    ,  how  the  entail  of  a, copyhold  may  be  barred.     Rr-e   Alienation   hy 
A.\. .  ,.  .  .^ystom.      "   ■'     '- 

how  the  entail  of  money  to  be  laid  out  in  lands  may  be  barred, 

I.  102.  '     ^ 

hovv'  the  entail  of  a 'trust'  majS-  'be  barred,  441, 


5'"^  ^"^  enraii  or  a  customary  ireeliom  may :J)e  barfed,  \  .  l/l'd,  h/A). 
■'^^^■"''^he  forms  required  by  law  fdr  barring  entails  cannot  be  dispensed 
with  by  equity,  I.  93. 
limited   as    a  jointure,  caniib^ /be;' ,hHrre^l ^^' jointress,  210.       See 

Recoverii.                            ■*;;'■'  ''  ''  '.■.''"'"'    •-          ■    , 
granted  by  the  crown  as  a  "rtwaMfoi"  services,  cannot  "be  barred, 
102.  IV.  373.    'HiQ  kecwerif:''  "''''  '  '■  '    ;  "''  '-;'' - 

no  use  results  on  the  grant  oi  an  estate  tail,  I.  405.,.,  ;/...>,,.»,,-  ,oh 
conditions  which  may  be  annexed  to  this  estate.      See  Conditiom^ 
may  be  extended  by  elegit  during  the  life,  9|:,<;he.t^nai^;jfl[4ail»  ^.,^^1. 
^_,?  bound  by  a  decree  of  foreclosure,  233.;..  ^=;,;,  doirl/?  mioiilKmw 
a  donee  in  tad  is  not  within  the  statute  32  Hen.  8.  c.  ;34^(^,o''^ 
descent  of.  III.  43S,  439>    ,  ,  ^  j,,,     „,  ^^^^^^  ^,,, 

by  Avhat  words  created  m  a  deed,  IV.  297.     See  Deed.     .-     *,      ^^ 

by  what  words  created  in  a  devise,  VI.  249.     See  DeviW}'"^^'  '- -  ' 

:      ■   .:jV-.,c  s; 

A\^hatrnaybe  entailed,  ':  ■ 

tenemeuts  of  all:SQrcst,.82.;     duiilit  ai  ,  ,    ■  ' 

Qu.  as  to  copyholds,  288.  x.t  ,s)£nqoiqa!i  sdAi'l  ul 

money  directed  to  bo  laid  out  iii  land,  82.,^  i  I  .a^oifto  nktiso  vi 
trusts,  44 1 .  ,  I  \:  r  ,j)ia-oih  r>  ai 

uses,  377,  378.  ■    .£88  .icvxt  f  nl 

an  equity  of  redempti.on,  II.  1 14.         ,  iZh  ,11  .I'ynsinsi  Jnior.  iU 
adyowsons,  in.;7,— in  wlrich  ease  the  tenantf^ft^Jj^eSMt/fe^''^''- 
certain  otiices,  I.  82.  ,^VJVi)5^!:V.Yta^  s'jf^. 

tithes  impropriate,. HI.  p§,.:  .  ,,>.-.  ^,,a  ^d  l>9iobnan«8  sd  t.sm 

dignities,  169.  ,.( ^iiggaoaoD  im  onft  x6  safiq  Ifiw 

rents,  332.  r.  ,?:  r.  iu  b3ji;9T>  sbiow  Ww  xd 

personal  inlieritances  CJinftot  be  entailed,  I. iSSf &3).  abiow  Jsrivr  yd 
nor  estates  for  life,  106.         i  j       ,.        >  ■     i-t     ti +„„„.T•■ 

nor  estates  tor  years,  251.  ^  •       u      ,  ^     -i  u  „^,t 

ESTATE  FOR  LIFE,  I.  56,  104.  u^mad 

description  of,  5G,  104,  105.  siiirs  laq 

1  ^   ,  j  'io  gblori 

now  created,  ',  j,, .,:.  , 

by  deed  or  legal  assurance,-lp5.. 
by  what  words,  IV.  SOf^'''^'  "'v'^'" 
.       by  lands  let,  or  a  rent  created  gen^erally,  or  by  release  of  an  (^stafe 
held  per  autre  vie,  259. 

cestui  que  vie  going  abroad,  when  considered  dead,  in  fattoii^'^f  the 
rever^oncr  9r.xemflijnd«iTWa,n,,I.  105.  iri;,:cM,i 

may  determine  before  th?,  death  of  the  grantee,  as  e;'^;"6rt'!futttrfe  coft- 
tingencies,  106.  ...     ;  ;-^^,.j;4  i.uuu 

held  of  grantor  by  fea,Uy,:not  being  within  quia  emptores,J^f&f/^'^  "-^^^ 

cannot  be  entailed  under  stat.  de  donis,  ib.  ■?i> 

.    ^  whether  can  be  devised  by  will,  108.  '^ 

merges  in  the  inheritance!  ib.  .,xui£nM 
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ESTATE  FOR  LIFE— continued.  ^  :    -^ 

per  autre  vie  merges  in  estate  for  man's  own  life,  v/hicU  is  always  the 

greater  estate,,  I.  105,  108.  IV.  259. 
hut  not  so,  when  there  is  also  an  estate  for  the  donee's  own  life.  I.  105. 
^Vhat  acts  amount  to  a  foifoiture  of, 
granting  a  greater  estate  than  he  has, 

Ijy  deed,  except  by  certain  modern  conveyances,  112,  113. 
^,  -  ,,  ,py  matter  of  record,  as 

"     "    fine  (except  sur  concessit)  or  recovery,  except  the  remainder-man, 

OSe;  9.<::    ''     ^^'  ^^  ^  P^^'^^''  ^ ^'--  ^-  ^"•^^'  ~"^^'  "^^'■^'  **■*'• 
^'  ci 'oih  -vi  9;r  ^^'^iPre  the  tenant  for  life  has  remainder  in  tail  in  himself, 

-'^''-  -  i-     ■  -    "    435_ 

disclainicr  on  record,  T.  113. 

implied  disclaimer,  113,  114. 
attainder  of  treason  or  felony,  114.^.   -^   ^j ,, 
practice  as  to  estates  for  life  in  copyholds  Jn  the  west,  430, 
may  be  made  to  an  unborn  person,  IV,  372.     See  Perpetuities. 
not  subject  to  curtesy,  156. 

nnrto  dower,  173.       '  sd  7£fa 

ho  use  results  on  the  grant  of  an  estate  for  life,  495. 
conditions  which  may  be  annexed  to  an  estate  for  life  or  years.     See 

Conditions. 
implied  condition  annexed  to  this  estate,  II.  2. 

May  be  had     ^  -IViiih 

in  a  use,  I,  380. 
in  a  trust,  441. 

in  an  advowson.  III,  7. — in  which  case  the  tenant  may  present,  16, 
in  tithes  impropriate,  ;').').  A'62  , .. 

in  certain  offices,  1 1 6.  .r. 

in  a  dignity,  171. 
in  a  rent,  332. 

in  joint  tenancy,  II.  431.  il  ,noit*: 

may  be  limited  to  an  unborn  person,  IV.  375,  but  not  to  his  issue,  373. 

See  Perpetuities. 
may  be  surrendered  by  fine  sur  cognizance  de  droit  tantum,  V.  93. 
v.'ill  pass  by  fine  sur  concessit,  ib. 
by  Avhat  words  created  in  a  deed,  IV.  307. 
by  what  words  treated  in  a  devise.     See  Devise. 
Tenant  for  life,  interest  and  power  of, 

has  the  usufruct  property,  the  proprietas,  or  absolute  inheritance, 
being  in  another,  I.  104,  105.  y\r^^  J  ^.i'^IIJ   HO'T  3T.\T8  ^ 

per  autre  vie,  what,  105.  '    ;     ' 

holds  of  grantor  by  fealty,  106. 
entitled  to  estovers,  108,'^109. 

to  timber  for  repairs  of  houses  Or  fences,  109 
all  the  annual  profits,  and  therefore  to  emblements,  ib. 
ti1r,i?i9  ntjnless  the  estate  is  detemiined  by  his  own  act,  ib.  (and  see  2  B. 

and  A.  Rep.  471.) 
»srij  t.may  pray  in  aid,  110.  Mjoidfi  SOs; 

not  bound  to  ]>ay  off  incumbrances  charged  on  the  inheritance,  ib. 
-4o:  when  lie  becomes  a  creditor,  if  he  does,  ib. 

must  keep  down  the  interest,  110,  111.  II.  181. 

the  court  of  chanceiy  will  neither  take  from,  nor  deliver  him  title 

deeds,  I.  111. 
may  grant  the  whole  or  a  part  of  his  interest,  unless  particularly  re- 
strained, ib.  112.  II.  8.  IV.  368,  n.  (*).     See  Poivers. 


594  INDEX. 

ESTATE  FOR  LIFE— continued. 

Tenant  for  life,  interest  and  power  of, 

cannot  grant  a  greater  interest  than  he  has,  unless  the  person  entitled 
to  the  inheritance  i.5  a  party,  I.  112. 

ecclesiastic  is  quasi,  117. 

cannot  fell  timber,  except  for  repairs  or  botes,  136,  137. 

nor  dig  mines  or  stones,  except  for  repairs  and  improvements,  137. 

timber  cut  on  glebe  of,  how  applied,  138. 

heir  cannot  enter  on,  60. 

cannot  commit  waste,  119.  II.  3,  as 

cutting  doAvn  or  topping  timber,  I.  119,  120. 

pulling  down  houses,  121. 

opening  new  pits  or  mines,  ib.  122. 

changing  course  of  husbandry,  122,  125,  126. 

destroying  heir  looms,  as  deer,  fish,  game,  or  doves,  ib.  123.     See 
Waste. 
has  no  interest  in  the  trees  if  they  are  excepted  in  the  lease,  1 19, 132. 
has  particular  interest  in  them   when  included  in  the  lease,  and 

what,  119. 
Avhen  may  maintain  trespass  against  lessor  for  cutting  timber,  ib. 
may  cut  down  underwood  and  coppices,  according  to  custom  of  the 

country,  120,  121, 
■what  is  only  permissive  waste  by,  as  to  houses,  122,  123. 
may  work  mines  that  are  open,  and  o[)en  new  shafts  to  them,  121 ,  122. 
when  bound  to  repair,  to  prevent  further  waste,  in  consequence  of  an 
-act  of  God,  123.    . 
action  of  waste  lies  against,  ib.     See  Waste. 
may  fell  timber  to  repair  buildings,  and  for  botes,  ib.  131,  132. 
will  be  restrained  from  felling  timber,  though  he  has  the  first  existing 

estate  of  inheritance,  subject  to  intermediate  contingent  remain- 
ders, 128,  129. 
liable  to  rebuild  house  burnt  down  ])y  accident,  under  covenant  to 

keep  in  repair,  unless  exception  introduced,  138,  139. 
may  suffer  recovery,  when,  V.  228,  229,  382,  395,  435,  447.  I.  1 12, 

113. 

without  impeachment  of  waste, 

liad  not  originally  the  property  of  the  thing  wasted,  132,  ! 

but  now  may  cut  down  and  convert  timber,  ib. 
powers  of  the  tenant,  under  the  words  '  except  voluntary  Wiaste,'ib. 
trees  blown  down,  or  timber  of  building  blown  down,  belong  to 

him,  ib. 
lessee  of,  may  commit  vv'aste,  133. 
is  obliged  to  keep  tenants'  houses  in  repair,  ib. 
will  be  restrained  in  equity  from  malicious  or  equitable  waste,  ib. 
cannot  cut  saplings,  or  timber  sendng  for  shelter  or  ornament, 
..     .  134,136. 

cannot  commit  double  waste,  134,  135. 

privileges  under,  are  annexed  to,  and  determine  with,  the  privity 
of  estate,  1 35. 

having  partial  powers  of  committing  waste,  ib. 

cannot  destroy  the  custom  of  granting  copyholds,  119,  261,  277. 

being  lord  of  a  manor,  may  grant  copyholds  in  reversion,  285. 

who  redeems  a  mortgage  must  pay  a  third,  II.  177. 

how  he  must  prescribe  in  a  que  estate,  III.  481. 

his  warranty  is  void,  IV.  391,  -^  ;^^  j^h~  ..  j 


INDEX.  595 

ESTATE  FOR  LIFE— coiUlnued. 

Tenant  for  life,  interest  tind  power  of, 

may  make  leases  for  his  own  life,  or  a  less  term,  l\  .72. 
a  recovery  suffered  by  him  is  void,  V.  38 L 

ESTATE  POUR  AUTRE  VIE, 

Avhat,  I.  .56,  105. 

merges  in  an  estate  for  life,  when,  and  when  not,  10.5,  108. 
not  now  subject  to  general  occupanc}',  114. 
may  be  devised,  ib.  VI.  29. 
to  be  applied  on  intestacy,  as  personalty,  115. 

if  the  tenant  continues  in  possession  after  the  death  of  the  cestui  que 
vie,  he  is  tenant  at  sufferance,  I.  264. 

ESTATE  TAIL  AFTER  POSSIBILITY  OF  ISSUE  EXTINCT, 

how  this  estate  arises,  140. 

there  must  be  a  moral  impossibility  of  either  of  the  donees  having 
issue,  I.  141. 

the  impossibility  must  proceed  from  the  act  of  God,  ib. 

may  be  of  an  estate  in  remainder,  as  well  as  of  an  estate  in  posses- 
sion, ib. 

in  Avhat  similar  to  an  estate  tail,  141,  142.  ■:)  aj4«u. . 

in  Avhat  similar  to  an  estate  for  life,  which  it  ih  fact  is,  lb. 

the  privileges  of  this  estate  are  annexed  to  the  person  of  tlie  tenant, 
and  cannot  be  transferred,  144. 

merges  in  an  estate  in  fee  simple  or  tail,  142. 

may  be  exchanged  for  an  estate  for  life,  for  as  to  duration  they  are 
equal,  ib. 

condition  annexed  to  it  by  law,  II.  2, 

Tenant  in  tail  after  possibility, 
who  may  be,  I.  140,  141. 

is  dispunishable  for  waste,  and  may  cut  timber,  142,  143. 
may  be  restrained  from  malicious  waste,  143, 

ESTATE  BY  CURTESY.     See  Curtes]/. 
ESTATE  IN  DOWER.     See  Doiver. 

ESTATE  FOR  YEARS, 

origin  of,  I.  236,  237. 

described  by  Littleton,  237. 

of  Avhatever  length,  and  though  originally  held  by  freemen.  Is  not  a 

freehold  estate,  56,  236,  237. 
but  is  a  chattel  real,  Avhich  vests  in  executors  or  administrators,  though 

otherwise  limited  by  the  party,  242.  IV.  255.  VI.  37.   Exception  for 

the  king,  I.  242. 
vests  in  executors  ad  infinitum,  till  course  of  representation  is  interrupted 

hy  one  administration,  ib. 
a  term  for  half  or  a  quarter  of  a  year,  is,  237. 
a  term  for  a  small  number  of  years  is  as  high  an  interest  as  for  many 

more  years,  II.  450. 
frequently  called^ a  term;  Avhich  signifies  not  only  the  period  of  con- 
tinuance, but  the  estate  and  interest  which  passes,  I.  237,  238.   IV. 

63,  64. 
must  have  a  certain  commencement  and  termination,  I.  238. 
fealty  to  lessor  is  incident  to,  ib. 

cannot  now  be  defeated  by  collusive  recovery  In  real  action,  ib, 
introduction  of  long  terms  for  years  in  consequence,  ib.  239. 

ancient  and  modern  purposes  of,  ib. 
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is  consistent  ^vith  a  grant  of  the  reversion,  I.  239.     ,9§i::>!n-Jo«  sitor. 
X/J  Jidses  not  v«st,  lilt  entry  of  lessee,  ot  Ms  ex6bi*ir§rfdi?iafeinTStratoT3, 

except  under  the  statute  of  uses,  240,  40G.  ',     '^^''~  • ' 

entry  before  loase  begins  is  a  disseisin,  240,  241,  ,  -^'em  osBesI  ^^1 
interesse  termini,  or  lessee's  interest  before  actual  eirtTy,'f^39v^^^.  • 

may  be  assigned  before  entry,  24 L        ■--■'^  "  ■<'     '  ■    ''■   '-s^n 

-5;^   rmay  be  made  to  commence  in  futxiro,!fer  tk6' freehold  boarigstJll  in 

lessor,  is  not  in  abeyance,  240,  241.      ■''  -  -     ■-    '■       ;-,■.. 
may  determine  by  pro\4so|-^£f,46i'>^i  4il=i^iv'^fheJitt:«^tt-'(tf-tto€  terfti  are 

satisfied,  242.  IV,  358.  .^•0^  ,li  xo  }airvg  ,;  ..,.;  -U^-n  ■•  ->  -n 

granted  in  joint-tenaney,"i'^(}gs9tb'  Stii-^^^/^f  Ii;437^.;iAi^o  does  the  trust 

of  such  a  term,  ib.       -  /"^riiZ'y  ^]dl  ot  f».rc,.i.Vr  '^■•■y 
conditions  may  be  annexed  to,  without  technical  words,  when',  i\'i-'378. 

disposition  of,  by  one  executor,  is  good,  1.  243,  -^'^  ^'fOfl' 

aliter.  by  one  administrator,  ib.  ,fj,f  -j,j  /,•.(/. 

assignable  by,  that  one  of  two  .or  more  ^§xeciitQ?s,,'K^<^.$5(Jves  the 

assignable  before  probate,  if  it  is  afterv/atds ,  5]fet?itD[#i4S'  ^^  l*^*^^! 
ecclesiastical  court,  ib.  f^r^f.    jjrp-.  jg  f.r 

assent  of  executor  to  bequest  of,  wlieH  Decess&rf,)T]^|i4  l^feen  pre- 
sumed, ib.    ,  ,'j.^,.  ,     ,,  'i 

purchaser  of  term  from,  executbrj^fsVoi  ^leMe  forawlicatiSn  M  pur- 


chase  nione}'. 

ig  the  wiM  ptogerty^  S-^S^M' 
of,  commonly  granted,  243.   ,  ?.^ ' 


administration  of,  being  the  wife'.s  mofiertv,  24'3,  M4l-^'  ''^.'^^ 


special  administration  of,  commonly  granted,  243.   , ?.\    ;*'  c-y^''' 
husband's  right  to  aliene,  being  his  Avife's  property,  ?44.^,'';^.  ''  ;^'^t^ 
alien  takes  no  right  to,  belonging  to  his  wife,  ib.   ,,.'^^_.  ./.'.'{'' f'  ,"■:,.." 
a  freehold  cannotbe  derived  Ifbni  it,  it).,'but 'a'rent^^  ''as 'a^''^^^ 

interest,  may,  ib.  ^<>  is^^oq  ^mti;  i^'ri^Uu  ,fc-ii59V  loi  Jfunio  i 

subject   to   crown,  judgment,   and   simple- ^«oht^adti^<l^tS^*^9,  2o0, 

253.   IV.  455,     '■    J     '■'   I.s-'tbilB!   T:Wfl5  10  S4m7<r;0T   -/tipl.'it  T;  !>: 

but  bona  fide  sale  of,  iS;ifgi^oB-a*kinfA''^U^&Veaito?&;''fe\<ifti?%Tlef  fe  I. 

249,  250,  253.     ^?ih  ^  ^i  .._...,  .,  '_>i:;^^^  ^.d  oioitod  ^jim-lsjj 

may  be  hmited  for  Hfe,  with  remainder  W^S^j^hif  ^MHf^MiWiH-W"  then 
.1',' ■     existingpersons,  for  their  lives,  ib.       ''*^''^^  ,?'un?'  lo)  J(iini?t  ii 

but  not  entailed,  251.  IV.  359.  ,"f  <.'    ' 

-^ih  limited  to  a  person,  and  the  heirs  of  Lis  body,  will  nol  'ii§a^  though 
there  is  a  failure  of  issue,  I.  251.  -i*'-  ,b3«a9&eoq 

merges,  ,  . 

by  union  of  the  terin>nd  the;; freehold  in  the  termor,  by  his  own  act, 

252—254:  '    ;;\;  [r^;-  ■;  ;■'  ■'  '         "   '.   "  , 

by  the  owner  of  ai  t^f^i;^  as  ^executor,  buying  the  inherit^^nre,  253. 

Qu.,  see  254. 
by  descent  of  the  fee  on  the  owner  of  the  term,  as  executor,  ib.   Qu., 

see  ib.     .  ■  ..^'f-  ■   !■■       ■  -■"' 

but  certainly  -aioie'iigairi^se''creditors,  253. 
by  lessee's  surreniief-5tffi4he'^ofemainder-man,    or  revevifiikeir^    after 

entry,  255,.,   :,r;i;;fjobn:.s  ■.'''  -    ■  ;  -■  '  ^-t  -rtui 

by  surrender  of  assignee  of  lessee,  before  assignee's  entry^ibui^ 
equity  reUeves  against,  255.  .,  .m-j 

does  not  mergeyii*!^''"^  '>'  ''■■■--■'  ■-  ;.•■'•>  ■   ■•  ■    '■■i^  ^^-rf'.'  gnifalo;' 

where  the  uniott'of  the  term  -n'ith  'the  freehold  ift  thfe' termor  takes 

place,  by  act  of  law,  as  by  descent  to  his  Avife,  or  by  a  man's 

marrying  a  termor,  253,  254. 
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does  not  merge,  i.r  'io  )risi:9  /;  ffji«  in9isisiao'>  ft 

-      .    by  taking  the  freehold  in  one  right,  as  e.  gr.  ci' nianV  own  right  by 
purchase,  and  the  term  in  another  right,  viz.  in  right  of  his  ivifc, 
I. -254. 
by  lessee  making  the  lessor  executor,  on  the  same  principle,  ib*?'^ 
Avhere  the  term  is  vested  in  feoffees  to  uses,  ib.  386 — 388. 
may  be  assigned,  or  a  Jess  estate  created  by  tenant,  '155. 
lunv  forfeited  by  tenant's  aittempJiftgil^  ^f/eate  a  greater  interest  than  he 
lawfully  can,  '155,  256-       ,  \\  ,OI-2  /r,  . 
.    j^  a  greater  legal  interest  than  a  copyhold,  2.69. 
no  use  results  on  a  grant  of  it,  40.'). 

,  conditions  annexed  to  estates  for  life  or  years.    See  Coiiditionsu.  v^ 
implied  condition  annexed  to  this  estate,  11.  '2,,    ^.  . 
may  be  extended  by  elegit,  62.  -ji,,-  ^oi  bDAoaas  ^d 
how  affected  by  a  judgment,. ib.,.6pK)ii;09K9  sno  y/i  .' 
May  be  had,  ''    ^6i  \:iGi atisMtabB 

in  an  advowson,  III.  7,  in  whicTf  casc'ffic  teiiant  may  present,  16. 

in  tithes  impropriate,  55. 

in  certain  officeSiMCV'  yjjiuui>;    .i-'j;;;;    •. 

in  a  rent,  332.  -^i  ti-soo^  l^obsdn 

bnt  not  in  a  dignity,  171.  '^^^  ^'  io:!Jfo«>»  io  .  -  .  •. 

lieversions  expectant  on  estates  lor  ye^rs.,  ,  J^ee  itfiKerstoH* 

may  be  barred  by  fine  and  nonclaim,  V,"  185.' jp  ya-inrii 

will  pass  by  fine  sur  concessit,  93.  =    i  %  \.   ;«,;-, 

how  a  fine  may  be  levied  of  an  estate  for'vfiars.  |llS^  1 19,  185,  314, 

IS  devisable,  Vl.  24..    See  Chattel  Realii^   ortii^-i-'  ou^^'^pJ  if'^'?' 
f  , .  ,  will  pass  by  a  will  executed  previous  to  the  acqu4^|ipja,o^^^'l^tate,  28. 

Tenant  for  years,  interest  and  power  of,  ■''  >•■>-'    -^-v 

has  no  seisin,  1.  239.,,;,,,,  ,, 

may  falsify  recoveries  of  their  land  had  by  collusion,  238.  V.  284. 
.     his.  (estate,  does  not  vest  till  entr)%  I.  239.     ■( 

entt-'ririg  before  his  estate  commences  is  a  disseisor,  240. 
flsxij  i<i*bM;pc>S!^ssion  i,'^  that  of  the  lieir,  60,  147,  148.   III.  389. 

is  tenant  for  years,  though  his  agreement  be  for  less  than  a  year, 

1.237.     ■  •    ,?     ,71    ,[Ai:,b^h-?HrO»io.-   10,: 

:.iiiioiiJ*^*^^¥^*  grant  av.-ay  his  interest,  afterdhasriftg^enlear^dgaadttibeien  dis- 
possessed, 241.  \wir>5ilo 'nL'iii?'i />  ei  si9.'b 
entitled  to  same  estovers  as  tenant  for  life,  245.  8.e*!3(fi 
cannot  fell  timber,  or  commit  other  waste,  ib.  II..3-r^^  fjj.,j,^„  yj 
punishable  for  permissive  waste,  I.  12'2,  123,  245.  -■       t  -  -  " 
is  within  stats.  Marlbr.  and  Glouc.  against  waste,  123,  246. 
action  of  uaste,  when  lies  aarainst  him,  248.'     ^  -  r     . 

without  impeachment  of  wastOj---  r,^*  no  e^'t  9f{t'^'>  irv 

Avill  be  restrained  in  equity,  in  same  manner  as  tenant  for  life,  ib. 
cannot  dig  and  carry  away  the  soil  for  bricks,  ib. 
i9/f£;    ^j.i.,por  fell  timber  just  l)efore  lease  expires,  ib.  249.  ?.'s'r.v -;;.  ■> 

how  far  exempted  from  actions  for  accidendal  fir^,' 1-38^^49. 

entitled  to  emblements  when  the  estate  is  detferiMnable  on  an  uncer- 
tain event,  249,  ■  -  -' -. 

holding  over  his  term,  becomes  tenant  at  sufferance,  264. 
«9^£J  "©o  notice  to  quit  necessary  to  deterfBioeleDj^usyr of  lessee  for  a  cer- 
iQPm  .::  tain  time,  266,  ^:,.;    -;-:  -•     v/jI^-t  i:iji  .;  ^ 

is  a  purchaser  by  his  contract  and  his  covenants,  435.  IV.  469. 
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Tenant  for  years,  interest  and  power  of, 

fine  levied  by,  binds  no  strangers  thereto,  V,  IIP,  and  the  lessor  is 
within  both  of  the  savings  in  4  H.  7.,  119,  208,  and  may  bring 
ejectment  without  entry,  260. 
may  assign  his  interest,  or  create  a  less  estate  than  his  own,  255. 
maybe  restrained  from  alienation,  II.  8.  IV.  358,  n. 
how  he  should  prescribe  in  a  que  estate,  III.  482. 
his  warranty  is  void,  IV.  391. 
Avhat  leases  he  may  make,  73. 
may  assign  his  interest  without  consideration,  97. 
may  falsify  a  common  recovery,  V,  490. 
mortgagor  in  possession  is,  in  what  case,  II.  98. 
terms  attendant.     See  Trusts. 
declara,tions  of  trust  of  terms,     ^ce  Declarations. 

ESTATE  FROM  YEAR  TO  YEAR, 
hov/  this  estate  arises,  I.  260 — 262. 
binds  the  persons  to  whom,  after  its  commencement,  the  reversion  is 

granted,  262, 
goes  to  the  executors  and  administrators  of  the  tenant,  ib. 
privity  between  the  tenant  and  the  lessor,  260,  261. 
the  tenant  entitled  to  six  months'  notice  to  quit,  263. 
and  the  landlord  is  entitled  to  the  same  notice,  ib. 

ESTATE  AT  WILL, 

description  of,  I.  257. 

cannot  be  made  to  a  man  and  his  heirs,  R.t  Avill  of  lessor,  258. 

may  arise  by  implication,  as  by  entry  under  void  lease,  or  holding  over 

after  term  expired,  258. 
must  be  at  the  will  of  both  parties,  ib.  259. 
cannot  be  granted  over,  ib. 
by  what  words  created  in  a  deed,  IV.  307. 
is  not  surrenderable,  95. 
how  determinable,  I.  259,  260. 

may  be  had  in  certain  olfices,  III.  118,  i^u/  r,ai  ir:.,.,  ,■ 

in  what  similar  to  the  estate  of  a  mortgagor  in  possession ^t  I^g t9 7*- i'' 
demise  for  uncertain  time  is  seldom  construed  to  be,  1.  2tj@j39.x:o  on 

Tenant  at  will,  interest  and  power  of,  '\V'  ^"''^f"'' 

his  grantee  is  a  disseisor,  258.  Qu,  ib.  259.  ■  f  (•""*'  ^'' 

sometimes  entitled  to  emblements,  259,260.  ;;o  juiju 

.  cannot  commit  waste,  ib. 

not  punishable  for  permissive  waste,  like  tenants  for  years^  ib.  ''J^* 
no  action  lies  against,  within  the  statute  of  Gloucester,  ib.  ''' 

waste  by,  determines  the  estate,  ib. 

six  months'  notice  to  quit  must  be  given  to  him,  or  his  personal  re- 
presentatives, 282, 
how  ho  must  prescribe  in  a  que  estate.  III.  482. 
may  take  a  release,  IV.  87. 
mortgagor  in  possession  is,  when,  II,  97.  ■'' ' 

ESTATE  AT  SUFFERANCE,  ;  3d  ysfii-. 

description  of,  I.  264.  r*  - 

distinction  between  the  tenant  and  an  abator,  ib, 
there  cannot  be  a  tenant  at  sufferance  against  the  king,  ib.  265. 
no  privity  between  the  tenant  and  the  owner,  ib. 
tenant  only  holds  by  laches  of  owner,  ib. 
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a  person  holding  after  notice  from  lessor  must  pay  double  value  (4  G.  2. 
■  c.  28),  I.  265. 
^...     landlord,   his   agent,   or   receiver,   appointed  by  chancery,  may  give 

notice,  ib. 
may  be  given  before  termination  of  lease,  ib.  266. 
acceptance  of  single  rent  no  bar  to  recovery,  266. 
where  a  person  holds  over  after  giving  notice  to  quit,  he  must  pay 

double  rent,  ib. 
and  a  parol  notice  is  sufficient,  267. 

the  tenant  cannot  take  a  release  for  want  of  privity,  IV.  87. 
nor  grant  a  copyhold,  I.  286. 

ESTATE  UPON  CONDITION.     See  Conditions. 

ESTATE  BY  STATUTE    MERCHANT,   STAPLE,    AND    ELEGIT, 

11.  45. 
in  what  manner  estates  are  held  as  security  for  money,  ib. 
chattels  and  annual  profits  of  lands,  but  not  lands,  were  at  common  law 
liable  to  payment  of  debts,  46,  50. 

except  where  the  debt  was  to  the  king,  or  owing  by  the  heir  on  bond 
of  his  ancestor.  46. 
by  stat.  Acton  Burnell  de  mercatoribus,  11  Ed.  l.-and  13  Ed.  1.  st.  3. 

c.  1,  lands  were  made  liable  for  payment  of  debts,  47. 
of  a  statute  merchant,  ib. 
of  a  statute  staple,  48. 
of  a  recognizance  in  nature  of  a  statute  staple,  49.  IV.  103,  104. 

form  of  a  recognizance,  ib. 
19     enrolment  of  statutes  and  recognizances  how  to  be  made,  11,  49,  50. 
of  a  judgment  and  elegit  under  13  Ed.  1.  West.  2.  c.  18.,  50,  56.    See 

Judgment,  Elegit. 
what  may  be  extended  on  a  statute  or  recognizance,  55,  61.  IV,  104. 
execution  on  a  statute  or  recognizance,  II.  55.     See  Recognizance. 
a  liberate  is  necessary  on  a  statute  staple  or  recognizance,  but  not  on  a 

statute  merchant,  ib. 
where  the  court  of  chancery  may  award  a  re-extent,  56. 
who  may  extend  lands,  ib. — and  how,  57.     See  Elegit. 
no  execution  against  the  heir  during  minority,  58. 
priority  of  the  crown  in  executions,  58,  61 . 

the  subject's  execution  by  elegit  had  before  the   king's  suit  com- 
menced is  preferred. to  it,  61,  59. 

the  court  of  exchequer  may  sell  absolutely  on  extent  by  the  crown,  74. 
how  a  judgment  affects  a  term  for  years,  62,  63. 
these  estates  are  only  chattels,  65. 

the  tenant  has  like  remedy  by  assize  for  them  as  for  freeholds,  ib. 
*      I  ,,3.nd  may  be  punished  for  waste  by  writ  of  waste,  or  action  of  ac- 
count, ib, 

his  other  remedies  on  eviction,  67,  70. 
must  be  executed  by  entry,  II.  65.  ..     yr    ^  . 

cannot  be  assigned  before  entry,  66.      ^-  l|,-,jJg, . 
caiinot  be  barred  by  recovery,  65.  V.  4d5,'4do.         , 
may  be  barred  by  fine  and  nonclaim  after  actual  e'xtent,  188,  237. 
effiect  of  fine  levied  by  cognizor  of,  197. 

cognizee  by  statute  of  a  manor  to  v/hich  an  advowson  is  appendant  can- 
not present,  semble.  III.  24. 
duration  of  these  estates,  II.  70.  . 

cognizee  may  hold  over  for  payment  of  interest,  &c.  when,  69,  71,  73. 
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determination  of  these  estates ; 

of  an  estate  by  statute  or  recognizance  by  scire  facias  ad  reliabcndiim 

terram,  II.  71. 
of  an  estate  by  elegit;  ,    ,^ 

sometimes  by  entry,  7'2.  ."';; 

when  by  scire  facias,  ib.  73. 
an  assignment  of  statutes,  &c.  Avill  protect  purchasers  without  notice,  75i 
Writ  of  Elegit, 

originated  from  13  Ed.  1.  West.  sec.  c.  18.,  II.  50. 

practice  of  executing  warrants  of  attorney  to  enter  up  judgment  for 

debts  is  derived  from  this  act,  .jl . 
lies  on  a  warrant  of  attorney  for  a  debt,  il). 
proceedings  on,  and  duty  of  sheriff  under,  .56,  o7. 
only  half  the  debtor's  land  can  be  extended  by,  or  the  whole  execu- 
tion is  void,  57, 
where  two  judgments  in  elegit  are  obtained  by  one  person,  he  may  ex- 
tend both  moieties,  ib. 
but  a  moiety  of  the  remaining  n:oiety  only  can  be  extended  if  the 

judgments  are  several,  ib. 
moiety  must  be  set  out  by  metes  and  bounds,  ib. 
but  need  not  be  the  half  of  each  particular  farm  and  tenement,  ib. 
sheriff  only  delivers  legal,  and  not  actual  possession,  66. 
actual  possession  must  be  recovered  by  ejectment,  ib. 

evidence  in  such  ejectment,  ib. 

cannot  be  recovered,  where  tliere  is  a  tenant  in  possession  under  a 
lease  prior  to  the  judgment,  ib. 

but  a  moiety  of  the  reversion  and  rent  may  be  extended,  61,  67. 
Vi  hat  may  be  extended  by  elegit ; 

an  estate  in  fee  simple  in  possession,  61. 

an  estate  in  reversion  expectant  on  leases  for  life  or  years,  and  a 
moiety  of  the  rent,  ib. 

a  rent  charge,  ib. 

lands  purchased  after  obtaining  a  judgment,  58. 
tliough  aliened  by  debtor  before  execution,  ib. 

but  not  if  he  had  aliened  before  the  judgment,  ib. 

trust  estates  for  the  benefit  of  cestui  que  trust,  I.  447.  II   63. 

estate  tail  for  the  life  of  the  tenant  in  tail,  61, 

term  for  years,  ib.,  lands  held  in  ancient  demesne; 
what  may  not  be  extended  by  elegit, 

lands  aliened  before  the  judgment,  i)%. 

copyholds,  Qo,  glebe  lands,  64. 

advo^^  sons  in  gross,  ib. 

equitable  term  for  years,  ib. 

equity  of  redemption,  ib. 
interest  on,  beyond  penalty  of  judgment,  73. 

ESTOPPEL, 

a  contingent  remainder  may  pass  by  estoppel,  II.  393.  - 

deed  may  operate  by,  IV.  271. 

where  a  common  recovery  will  operate  by  estoppel,  V.  334.  432. 

a  fine  may  operate  by  estoppel,  and  as  such  will  pass  executory  interests, 

221.  VI.  471. 
the  surrender  of  a  possibility  will  not  operate  as  an  estoppel,  V.  499, 
recovery  may  operate  by,  432. 

ESTOVERS, 

what  are,  I.  108,  109,  297. 
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ESTOVERS— continued.  JiAi>n  ■    .^ 

a  tenant  for  life  entitled  to  them,  I.  108,  109.    -'^'  **^  «<''' 
also  a  lessee  for  years,  245. 
and  copyholders,  297. 
common  of  estovers.  III.  86. 
a  recovery  cannot  be  suffered  of  estovers,  V.  368. ' 

ESTRAYS,  III.  298.  -.,? 

EVIDENCE.     See  Parol  Evidence. 
of  illegitimacy,  III.  364. 
•'     of  customary  descents,  448. 

cannot  be  admitted  to  contradict  a  record,  V.  80,  246,  470. 
in  a  writ  of  error  to  reverse  a  fine.  246. 
^,    of  a  recovery  under  the  stat.  14  Geo.  2.  c.  20.,  364,  365. 
of  a  fine,  78. 
parol  evidence  admissible  to  rebut  resulting  trust,  I.  423. 

but  not  against  the  legal  operation  of  a  will  or  implied  trust,  ib, 

EXCEPTION  IN  A  DEED,  IV.  289. 

EXCHANGE.     See  D<?erf. 

defined,  IV.  80.       .;hiim6  hm  mHn 

circumstances  accessary  to,  are  ■ 

equality  in  quantity  of  estate,  80. 

that  the  word  excambium  be  used,  SO — 82,  381.  V.  15. 
that  it  be    executed  by  entry  or  claim  ■  in  life  of  the  parties,  IV. 
.?^?pr>.         80,81. 

^  .        but  an  exchange  by  lease  and  release  is  complete  by  stat.  of  uses 
without  entry,  82. 
if  both  parties  die  before  entry,  the  exchange  is  void,  but  if  one 
enter  it  is  good,  81.  III.  374. 
*  ^'--'^  that  if  of  things  which  lie  in  grant,  it  be  by  indenture,  IV.  80.  82. 
that  if  of  lands  lying  in  several  counties  it  be  by  indenture,  80. 
since  29  Car.  2.  c.  3.  §.  4.  every  exchange  must  be  by  deed  in  writing 

and  signed,  82. 
is  complete  withoxit  livery  of  seisin,  81. 
implies  a  \varranty,  82,  381. 
can  only  be  between  two  distinct  contracting  parties,  83,  83/V.  15. 

but  there  may  be  more  than  two  persons,  IV.  83.     '  *  '  '  •'• " 
Implies  a  condition' of  re-entry,  381,  382. 
by  whom  may  be  made,  82. 

by  an  infant  is  only  voidable,  ib. 

by  husband  and  wife   may  be   avoided  by  wife   after  husband's 

death, ib. 
by  ecclesiastic,  ib.  14,  15. 

by  tenant  in  tail  with  tenant  in  fee  simple,  how  voidable.  81.  I.  89. 
heir  takes  by  descent  in  case  of,  when.  III.  374 
revokes  a  devise,  VI.  112.  ;  j. 

EXCOMMUNICATE,  may  be  grantor  or  grantee  of  copyhold,  1. 285,  287. 

EXECUTION.     See  Judgment.  . ^_„.,^  "^{.^ i:^,;"-^ %^  ;''; 

^j^^when  a  sale  by  execution  is  a  breach  of  a  condition  for  non-alienation, 

^' II,  12,  13. 

upon  a  statute  of  recognizance  by  elegit.     See  Estate   by  Statute 

Merchant,  &c. 
priority  of  the  crown  on,  58 — G2. 

subject's  elegit  had  before  king's  suit  cominfJDced,  is  preferred  to  it, 
59,  61. 

VOL.    VI.  2  R 
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EXECUTION— continued. 

whether  an  execution  on  an  estate  in  joint  tenancy  binds  the  survivor, 

11.444. 
in  a  recovery.     See  Recovery. 

EXECUTORS  AND  ADMINISTRATORS, 

entitled  to  a  term  for  years,  I.  242. 

and  to  a  tenancy  from  year  to  year,  262. 

in  what  cases  they  may  grant  copyholds,  285. 

administrator  is  an  assignee  within  a  condition,  II.  8. 

may  take  advantage  of  the  breach  of  a  condition,  40. 

entitled  to  money  due  on  mortgage,  183. 

of  an  executor,  are  liable  to  an  action  for  waste  done  by  their  testator, 

379. 
when  entitled  to  a  rent,  III.  325. 
what  leases  they  may  make,  IV.  74. 

entitled  to  the  next  presentation  to  a  living  as  a  chattel  real,  III.  17. 
executors  who  have  lands  in  trust  to  pay  debts  may  be  barred  by  fine 

and  non-claim,  V.  182. 

EXECUTORY  DEVISE.     See  Devise. 

EXECUTORY  INTERESTS, 

devisable,  VI.  28,  470. 

assignable,  and  will  pass  by  fine  or  recovery,  471. 

descendible  and  transmissible  to  heirs  and  executors,  472. 

EXPECTANCY,  estates  in,  II.  237. 

EXTENT, 

process  by  writ  of,  in  exchequer  for  debt  to  the  crown,  I.  69. 

uses  not  extendible  before  the  statute  of  uses,  366. 

upon  a  statute  or  recognizance.     See  Estate  by  Statute  Merchant,  &c. 

EXTENTA  MANERII,  4  Ed.  1.,  I.  50,  51. 

EXTINGUISHMENT, 

of  copyholds,  I.  347.     See  Copyholds. 

of  a  particular  estate  destroys  contingent  remainders,  II.  319. 

of  common  by  release,  111.  95. 

of  a  right  of  way,  105.  .'.'JIM'^'^OlI^t 

of  a  rent,  340.  edj  asYr 

a  release  may  operate  by  extinguishment,  IV.  88.  ,  flj^  s  gi  . 

of  powers,  247. 

EXTRA-PAROCHIAL  LANDS,  pay  tithe  to  Uie  king,  III.  55. 

F. 


FAIRS  AND  MARKETS,  right  of  holding  them,  303. 

FALSE  JUDGMENT, 

writ  of,  does  not  lie  on  decision  of  a  customary  court,  I.  281 , 
lies  to  amend  errors  of  a  court  not  of  record,  V.  252. 
lies  to  reverse  what  recoveries,  485. 

FARM, 

origin  of  the  word,  III,  312. 

what  passes  by  this  word  in  a  deed,  IV.  283. 

what  in  a  devise,  VI.  207. 
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FEALTY,  OR  OATH  OF  FIDELITY, 
nature  of,  I.  13,  14,  25. 

is  not  dispensed  with  as  by  release  of  seigmony  in  gross,  42,  47. 
not  necessary  to  tenure  in  frankalmoign,  52. 
incident 

to  tenure  in  socage,  42 

to  an  estate  for  life,  106. 

to  an  estate  in  dower,  175. 

to  copyhold  tenures,  296. 

to  a  reversion,  II.  399. 

not  to  estate  at  will,  I.  258. 

FEE,  OR  FEODUM.     See  Freehold,  Estate  in  Fee  Simple. 
fee,  i.  e.  inheritance,  I.  63.  is  best  divided  into 

fee  simple  or  absolute,  72. 

fee  conditional,  ib. 

fee  qualified  or  base,  72,  73.     See  Estate  in  Fee  Simple. 
meaning  of  the  word  feodum,  63. 

feodum  novum  and  feodum  antiquum,  distinction  between,  18. 
feodum  novum  held  as  a  feodum  antiquum,  its  effects,  ib.  III.  381. 
feodum  talliatum,  I.  18,  75,  79.     See  Estate  Tail. 

FEE-FARM  RENTS,  III.  314,  327.  IV.  170. 

not  within  statutes  of  limitation,  514,  515,  523. 

FELONY.     See  Attainder. 

to  acknowledge  a  fine  in  the  name  of  another  is  felony,  V.  84. 

FEMALES, 

formerly  succeeded  to  dignities  according  to  primogeniture.  III.  218,  220. 

succeed  equally  to  the  estates  of  their  ancestor,  378. 

marriage  contracts  by  female  infants,  IV.  16,  17. 
FEME  COVERT.     See  Married  Women. 
FEME  SOLE,  the  Queen,  one  by  prerogative,  IV.  14. 
FEODUM.     See  Fee,  or  Feodum. 
FEOFFEE  TO  USES.     See  Uses. 

FEOFFMENT.     See  Livery  of  Seisin,  Fines. 

was  the  only  written  instrument  of  conveyance  by  the  ancient  law,  V.  56. 

is  a  gift  of  a  free  inheritance  to  a  man  and  his  heirs,  IV.  48. 

donor  must  be  in  possession,  84. 

is  a  common  law  conveyance,  49. 

technical  words  of,  are  unnecessary,  48. 

Avas  good  at  common  law,  without  consideration.  I.  366. 

by  deed  poll,  IV.  9. 

signing  and  sealing  deed  of,  is  incomplete  without  formal  delivery  of 

possession  by  feoffor  to  feoffee,  I.  58.  IV.  49.     See  Livery  of  Seisin. 
who  may  convey  by  feoffment, 

a  corporation  sole  or  aggregate,  53. 

a  tenant  in  common  or  coparcener,  but  not  a  joint  tenant  to  his  com- 
panion, 54. 
effect  of  a  feoffment  with  livery  of  seisin  by  an  idiot  or  lunatic,  53. 
by  an  infant,  ib. 
cannot  be  made  to  commence  in  futuro,  52. 

unless  in  the  case  of  a  remainder,  ib. 
can  only  be  made  of  corporeal  hereditaments,  of  which  the  feoffee  may 

have  actual  livery,  53. 
operation  of,  54. 

3R^ 
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FEOFFMENT— continued. 

transfers  the  freehold  by  disseisin  without  regard'^to  the  feoffor's  quantity 

of  estate,  IV,  54,  and  see  57.  V.  119,  314.      . 
by  a  tenant  in  tail, 

creates  a  discontinuance,  IV.  55.  '       _,_ 

except  It  be  a  lease  warranted  by  stat.  32.  H.  B,  C  38.-6.^J.^M^S 
bind  the  issue  in  tail,  66.  "-'^  ''  '-"'•'  S"'S^^^ 

destroys  contingent  remainders,  II.  318.  '^iv^^  ■ 

by  a  tenant  for  life,  .  V  ,jggnft  to  muii. 

creates  a  forfeiture,  I.  112,  255.  IV.  55. 

destroys  his  powers,  249,  250. 

of  his  life  estate  destroys  contingent  remainder,  IL;318* 
by  tenant  for  years,  IV.  54.  /.'  had  b  ; 

creates  a  forfeiture,  I.  255.  II.  2. 
distinguished  from  a  gift  or  grant,  IV.  55. 
to  uses,  are  now  disused,  131. 
does  not  bar  collateral  powers,  251. 
when  it  alters  the  descent.  III.  383,  386. 
by  an  infant  with  livery  of  seisin,  prevents  an  escheat,  V.  455. 
taking  by  purchaser  from  a  cestui  que  use  before  fine  levied,  V.  322. 
to  make   a  tenant  to  the  praecipe,   313,  when  it  operates  as  a  dis- 
seisin, 314.  ■ 
without  livery  of  seisin,  held  to  be  a  revocation  of  a  devise,  VI.  101 . 
FEUDAL  JURISDICTION, 

of  lord  to  determine  disputes  of  his  vassals,  I.  21,  22,  37. 
FEUDAL  SYSTEM,  .,.;,'•*  f 

customary  law  of  Normandy,  ifitrodiicVd  into  England,  I.  3,  4. 
generally  adopted  here  circa,  20  W.  A.D.  1085,  23. 
FEUDS, 

origin  and  nature  of,  I.  4,  6. 

defined,  9,  10.  V    ^        -     j4 

ditterent  kmds  of,  as  proper,  improper,  &c.  10.  .    ,;,.^.   '  .,|.p,,,„ 
mode  of  granting,  by  investiture,  before  witnesses,  ^^jjLjiV,^',' 
incidents  to,  as  fealty  and  homage,  12, 13,  2Q.  ,.,,  >v  4'^^^'^'  '^ 
fealty  necessary  to  existence  of,  1 3.  ,.  ^^t  J  'luU'lnh  'mur^ 

duties  ot  lord  and  vassal,  as  counsel  and  aid,  %d8^j^^,g1[j^  14.     See 

Aids,  Lord  and  Vassal.  ..Miu.o.^Vifi  oJ  hmmlb 

were  unahenable  without  consent  of  the  lord,  15.  «-.  i 

might  be  partly  disposed  of  by  subinfeudation,  ib.  ,V 

subinfeudation  taken  away,  ,,  >;       ,' 

in  France,  16.  "-^    ""'  '"   ''^Jf  v  ,!"'' 

in  England  by  statute  Quia  Emptores,  27.     See  SuUMudation. 
estate  ot  lord  in,  16. 

consequences  of  vassal's  eviction  from,  ib. 
duration  of,  at  first  precarious,  15. 
how  became  hereditary,  and  rules  of  descent  of,  17,  24. 
descent  of, 

to  collateral  relations,  checked,  18. 

investiture  on,  19. 

relief  on,  ib. 
escheat  of,  ib. 

forfeiture  of,  19,  20.     See  Lord  and  Vassal.  Seigmony. 
introduction  of,  into  England,  23 
FIDEI  COMMISSUM, 

origin  and  nature  of,  I.  355,  356. 
gave  rise  to  uses,  ib. 


INDEX,  605 

FINES,    _  '"'y'i 

to  "wHch  copyholders  are  subject,     fiee  Copyholds. 
for  alienation  of  property,  I.  32,  48.  IV.  4,  7. 
due  to  the  king  on  suing  out  original  writs,  V.  66. 

FINE  TO  LORD  ON  ALIENATION  OF  FEUD, 
origin  of,  I.  15. 

FINE, 

origin  and  nature  of  fines,  V.  56, 57. 

form  of,  58.  '        ' 

why  so  called,  ib. 

description  of,  ib. 

transfers  land  without  livery  of  seisin,  and  why,  59.      ^ 

more  highly  favoured  in  law  than  any  other  assurance :   and  writ  of 

querela  de  fine  facto,  &c.  ib. 
taken  from  the  transactio  of  the  civil  law,  59,  63,  64. 
when  first  introduced  into  England,  60,  61. 
ancient  manner  of  levying,  62. 

present  manner  of  levying  was  settled  by  stat.  18  Ed.  L,  64. 
fines  are  at  common  law,  and  with  proclamations,  88,  171. 
when  fines  are  said  to  be  completed,  74,  84,  85,  engrossed,  77. 
all  the  proceedings  on  fines  must  be  recorded,  78,  79. 
act  31  Car.  2.  c.  3.,  after  the  chirographer's  ofiice  burnt,  79. 
motions  to  prevent  fines  from  being  completed,  83. 
to  acknowledge  a  fine  in  the  name  of  another  is  felony,  84. 
begins  to  operate,  when,  85. 

from  return  day  of  the  writ,  ib.  86. 
acknowledged  out  of  the  kingdom/ how  proved,  112. 

I.  The  original  writ, 
its  necessity,  64. 

fines  levied  without  it  are  only  voidable,  but  not  void,  65. 
fines  may  be  levied  on  any  writ  Avhich  concerns  land,  instances,  ib. 
usually  a  writ  of  covenant,  ib. 
there  must  be  one  for  each  county,  ib. 

on  what  days  tested:  fifteen  days  between  the  teste  and  return,  ib. 
primer  fine  due  to  the  king  on  suing  out,  66. 
'^^  its  amount,  ib. 

directed  to  the  coroner  when  the  sheriff  is  a  party,  ib. 

if  countermanded  by  a  retraxit,  a  fine  cannot  be  levied  thereon,  ib. 

does  not  abate  by  the  death  of  the  king,  ib. 

but  if  any  of  the  parties  die  before  the  return,  the  fine  will  be 

void,  ib. 
how  the  parcels  should  be  described  in,  143. 
whether  it  may  be  amended,  140, 

II.  The  licentia  concordandi, 

of  the  king's  silver,  or  post  fine,  on  obtaining, 

its  amount,  67. 

how  entered,  and  what  such  entry  ought  to  contain,  ib. 

the  death  of  any  of  the  parties  before  entry  generally  makes  the 
fine  void,  68,  rule  of  court  on  that  head,  72,  affidavit  of  the 
parties  being  living  when  necessary  after  lapse  of  year,  or  of 
year  and  day,  before  entry,  69. 

rule  of  court,  and  statute  33  Geo.  2.  c.  14,  respecting  its  pay- 
ment, 70. 

a  mistake  in  the  entry  will  be  amended,  141. 

no  averment  which  contradicts  the  record  can  be  made  as  to  the 
time  of  entrv,  247. 
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FINE — continued. 
III.  The  concord, 
is  the  substance  of  the  fine,  V.  72,  and  completes  the  fine,  74,  84. 
nature  and  form  of,  ib. 

contains  an  express  warranty  by  cognizoi"  to  cognizee,  73,  173. 
parties  to  a  fine  must  now  appear  personally  in  court,  and  not  by 

attorney,  73,  74. 
cannot  be  acknowledged  before  writ  of  covenant  sued  out,  and   rule 

of  court,  74. 
death  of  cognizor  after  acknowledgment  of,  ib. 
of  what  lands,  and  between  what  persons,  may.be  made,  75. 
may  extend  to  lands  in  different  counties,  ib. 
is  similar  to  a  judgment  in  an  adverse  suit,  and  the  consequences, 

ib.  176. 
lands  are  never  limited  in,  to  two  persons  and  their  heirs,  but  to  the 
two  and  the  heirs  of  one  of  them,  76. 

except  in  gavelkind,  ib. 
no  fine  ought  to  be  levied  on  condition,  77. 
nor  should  a  saving  exception,   or  clause  of  re-entrj',  be  allowed 

therein,  ib. 

IV.  The  note,  77. 

V.  The  foot,  chirograph,  or  indenture, 
meaning  of  the  word  chirographum,  63. 

fine  Avhen  completely  levied  and  engrossed,  77. 

the  record  of  the  fine  remaining  with  the  chirographer  is  the  principale 
recordum,  78. 

is  evidence  to  all  persons,  and  in  all  courts,  ib. 

tables  of  fines  to  be  fixed  in  C;  P.  and  courts  of  assizes,  ib. 

there  can  be  no  averment  against  the  record  of  a  fine,  80. 

no  averment  admitted  as  to  time  of  caption,  ib. 

an  averment  however  is  admitted  to  explain,  not  contradict  a  fine, 
when  there  is  an  ambiguitas  latens,  82. 
The  proclamations, 

statutes  requiring  them,  86. 

are  indorsed  on  the  foot  of  the  fine,  and  considered  as  matters  of  re- 
cord, 87. 

are  void,  if  made  on  days  when  the  court  does  not  sit,  87,  88. 

an  error  in,  does  not  avoid  the  fine,  but  it  enures  at  common  law,  88. 

how  proved  in  evidence,  ib. 

heirs  of  cognizee  may  cause  to  be  made  after  his  death,  89. 

may  be  amended,  even  after  a  writ  of  error  for  defect  in  them,  142. 

fines  levied  by  tenants  in  tail  bar  the  issue,  before  all  of,  are  duly 
suffered,  170,  and  why,  171. 

fines  levied  without,  may  be  Avoided  without  entry,  254. 
Executed  and  executory  fines,  89. 

origin  of  the  distinction  between,  ib. 

no  writ  of  possession  is  now  necessary  to  gain  possession  of  the  land 
passed  by  the  fine,  91. 

no  rent  can  be  reserved  on  an  executed  fine,  92. 
Sur  cognizance  de  droit  come  ceo  qiiil  a  de  son  done, 

nature  and  form  of,  91,  92. 

is  an  acknowledgment  of  a  feoffment  on  record,  91. 

is  executed,  and  gives  cognizee  immediate  possession  of  the  land,  92. 

passes  a  fee  simple  without  the  word  '  heirs,'  unless  there  are  express 
limitations,  ib. 

and  nothing  but  an  absolute  freehold,  94. 
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FINE — continued. 

Sur  cocjnizancc  dc  droit  come  ceo  qriil  a  de  son  done, 
rent  cannot  be  reserved  on,  V.  92, 
if  leased  by  tenant  for  life  is  a  forfeiture,  228.  I.  1 12. 

Sur  cognizance  de  droit  tantum, 
nature  and  form  of,  92,  93. 
generally  used  to  pass  a  reversionary  interest,  ib, 
may  be  used  by  a  tenant  for  life,  to  surrender  to  remainder-man,  8cc. 

is  called  a  fine  upon  surrender,  93. 
is  executory,  and  passes  a  fee  simple  without  the  word  '  heirs,'  ib. 

Sur  concessit, 

nature  and  form  of,  93,  94. 

is  executory,  94. 

cannot  be  levied  for  passing  such  estate  as  the  party  may  have,  but 

must  be  certain,  ib. 
levied  by  a  tenant  for  life  is  not  a  forfeiture,  229. 
by  married  woman,  178. 
bars  an  entail  as  long  as  it  continues  in  force,  170. 

Sur  done,  grant  et  render, 
formof,  94,  231. 
comprehends  the  fine  sur  cognizance  de  droit  come  ceo,  &c.,  and  the 

fine  sur  concessit,  ib. 
is  used  to  create  particular  limitations  of  estates,  ib.  96,  231. 
is  part  executed  and  part  executory,  95. 
of  what  lands,  and  to  whom  the  render  must  be  made,  ib. 
wife  of  cognizee  is  not  entitled  to  dower,  ib. 
operates   as   a    feoffment   and    re-enfeoffment,    and    gives    a    new 

estate,  ib. 
need  not  have  such  a  precise  form  as  other  estates,  why,  96.  ^ 
declaration  of  uses  of,  contrary  to  the  grant  and  render,  is  void,  97. 
gives  a  new  estate,  and  alters  the  descent,  230. 
is  the  only  fine  which  alters  the  descent,  231,  and  how  operates  on 
-SI  1o  fc  an  estate  tail,  169. 

cognizor  cannot  assign  error  in  the  grant  and  render,  246. 

^  Ij^  what  courts  fines  may  be  levied  : 
'    originally  in  all  courts  having  power  to  hold  plea  of  land,  V.  97. 
usually  in  the  court  of  common  pleas,  98. 

also  in  the  courts  of  the 
■    county  palatine  of  Lancaster,  99. 
county  palatine  of  Chester,  100. 
county  of  the  city  of  Chester,  ib. 
dedimus  by  mayor,  105. 
how  such  fines  may  be  reversed  ,.244. 
btiEl  Si'  county  palatine  of  Durham,  101. 
of  great  sessions  in  Wales,  ib. 

how  such  fines  may  be  reversed,  244. 
of  the  Isle  of  Ely,  102. 
of  ancient  demesne,  ib. 
and  of  cities  and  corporate  towns,  103,  104. 
Vt ;  b^  j.}^g  court  of  common  pleas, 
fes*  ?a5  gjjgg  q£  copyholds  cannot  be  levied  there,  187. 

rules  of  the  court  relative  to  fines,  70,  72,  74,  83,  84,  110,  111. 
fines  of  lands  held  in  ancient  demesne  cannot  be  leaded  in,  102. 
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Who  may  take  the  acknowledgment  of  fines*  yid^sqaojif  5"    ••  -' 
.ii^sls   -;twojusticesofcommonpleas,  V.  98.      -o  ^s-ibs-/- lol  ei. 
chief  justice  of  the  common  pleas,  104.         ■        '    f  • 

commissioners  appointed  by  writ  of  dedimus  potestatem, 
uftigisBD-:     out  of  chancery,  105. 

granted  by  mayor  of  city  of  Chester,  for  fines  witliin  that  city,  ib. 
■  ' '":  113.  --   :■-.--:■  I't  liom^zaoq  iiff-Asi '^idr&d  ii:  /- 

who  may  be  such,  106, 107.  JSf  ,lji9t  lo  iq/s; 

their  duty,  107.       '  ■;:?  ,'ii£isqo  vsm  eah  m  dsMw  m^Miio, 
origin  and  nature  of  the  writ,  106, 107.    Mo'I'i^'^r^ 
how  the  acknowledgment  of  a  fine  istb  be  taken  and  certified,  1 08, 

109,110.  ■         ^ 

a  fine  will  not  be  reversed  for  a  triffling  error  in  the  teturn  under 
this  writ,  110.  . 

5;,  the  writ  should  bear  te§te  on  or  after  the  date  of  the  writ  of  cove- 

nant,   108.  .-     •vr,^-.l    :tu:!^    V      ■<,"-U:i:un^id 

,;.  rules  of  court  respecting  the,  jj^t,'  4Jj9)  li^jijyl^t  ^0  ios'i 

justices  of  Wales,  113.  ;        Mi  iituoo 

judges  of  assize,  106.  'J&hs  rsdio  lud'ff  fio 

>;;■  fines  taken  by  commissioners  out  of  tBei  kiirgdetl^i^h^W  proved,  112, 

the  strictness  remitted,  ib.  -  ^  .   ,^  :^s:  >/  -    • 

Who  may  levy  fines ;      'a^q  yfz'^r,^  ;rr  .f^wajfei  ''rod  '^fy  f?«St 
all  persons  of  full  age  and  sufiiblent  understanding,  114. 
the  king,  by  grant  and  render,  ib,  115,  170. 

the  queen,  115.     ;    "  '   "     •  ■■  -c  ^  -  '■-■^■-■-  ----^  •  - 

>qi03  9log  £  ioix  im  ^^is-getrg^s  £miiii-i<)(ji',-:  r 
married  women/. T..;,..„„,j.   k,:.,     .^„j,j,^]oV  'i^  i^^gi^^  r^j:;..-? 
if  joined  with  their  husbands,  115,  176,  177.  1^,^14)4, 
so  of  a  trust  estate,  V.  184.       ,  :  ,,,-  s-^,  .-■  -',*,cv/..  ,•■.-- 
might  formerly  have  appointed  their  husbands'  attorneys  to  levy 

fines  for  them,  115,  177. 
must  now  be  privately  examined,  115,  176,  177.' 
an  averment  that  a  married  woman  has  not  been  privately  ex- 
amined will  not  be  admitted,  116.  ,  ..,;*  <.  .^r.n-  U  - 
effect  of  a  fine  levied  by  a  married  woman  alone,  ib. 
a  fine  is  void,  if  it  appear  by  the  record  that  she  is  married,  117. 
cases  in  which  fines  acknowledged  by  wife  withoyt  Jifa;  husband 

have  been  allowed  on  valeat  quantum,  118.  ,,,.., 

no  saving  in  their  favour  in  the  stat.  de  modo  levandi  fines,  except 

in  case  of  infancy  of  hugband  at  time  of  fine  levied,  153. 
origin  of  their  power  of  joining  their  husbands  in  fines,  176. 
where  they  levy  fines  Avith  their  husbands,  of  their  oAvn  estates,  the 
whole  interest  passes  from  them,  177,  the  warranty  in  such  fines 
should  be  from  the  husband  and  wife,  and  the  heirs  of  the 
wife,  178.-  ,-     ,,  , 

joint-tenants,  coparceners,  and  tenants  in  common,  of  their  respective 

shares,  118, 
persons  outlawed,  ib.  "'  ""''■'"*  ii?nw  fr' 

disseisors  or  abators,  when,  119,  120. 


persons  having  Seisin  i^  law  by  descent,  120,  or  having  a  defeazibh 
right  only,  ib.     ,  '**^-  • 

)  are  incapable  of 
M'sons  having  no  < 
wrong,  118,  358. 


Who  are  incapable  of  levying  fines, 
.  .  persons  having  no  estate  of  freehold  in  the  lands,  either  by  right  or 
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Who  are  incapable  of  levying  fines, 
tenants  for  years,  or  by  statute  merchant,  statute  staple,  or  elegit, 

V.  119,185,186. 
copyholders,  ib. 
Qu.  as  to  fines  by  tenants  for  years,  or  copyholders  in  by  disseisin, 

119,458,  n.(*). 
persons  having  taken  possession  by  wrong  cannot  levy  a  fine  before 

receipt  of  rent,  121. 
cases  in  which  a  fine  may  operate,  though  the  parties  have  no  estate 
of  freehold, 
.HOI  fc^xli  when  levied  of  a  trust  estate,  126,  182,  262. 

or  by  a  vouchee  to  a  demandant  in  a  real  action,  126, 127. 
aliens,  127*  \oiv*  gciifeii.*  ^s  lOi  b^rnvfex  94.  ion 
infants  should  not  be  allowed  to  levy  fines,  ib'. 
ivc3  .0  •/!£  an  infant  is  permitted  to  levy  a  fine,  which  is  not  reversed  during 
his  minority,  it  must  stand  good,  ib. 
fact  of  infancy  is  tried  by  inspection  of  the  infant's  person  in  open 
court,  ib. 
on  what  other  evidence,  128. 
:n    o^vc  if  an  infant  levy  a  fine,  and  the  infancy  be  recorded,  the  fine  may 
be  avoided  at  anytime  after,  128,  129. 
infant  trustees  may  levy  fines,  129. 
fines  of,  how  relieved  in  equity,  266. 

idiots  and  lunatics  should  not  be  permitted  to  levy  fines,  but  if  per- 
mitted, the  fines  are  good,  130,  relief  in  equity,  when,  266. 

a  corporation  aggregate,  but  not  a  sole  corporation,  132. 

women  seised  of  jointures,  and  husbands  seised  jure  uxoris,  240, 
447,  453.  ■ 

every  estate  created  by  the  fine  of  a  jointress  is  void  as  against  the 
heir,  447. 

What  persons  may  take  lands  by  fine,  132, 
infants,  married  women,  and  corporations,  why,  ib. 

Of  what  things  a  fine  may  be  levied, 

every  species  of  real  property,  133. 

ian  office,  though  no  precipe  can  be  brought  for  it,  ib. 
:;;j-;;-i;i;  ^ii  advowson  in  gross,  ib. 

a  rent,  ib.,  but  a  rent  in  the  hands  of  a  third  person  will  not  be 
jq^'jxs.  ,?.b- barred  by  fine,  237. 

fehes  impropriate,  134. 

not  of  a  dignity.  111.  176.  V.  242. 

nor  of  money  to  be  laid  out  in  land,  135. 

a  share  in  the  New  River,  ib. 

what  descriptions  should  be  used,  ib. 

equity  restrains  the  operation  of  a  fine  to  lands  really  belonging  to  the 
-.v'j-   -.^  cognizors,  139. 

In  what  cases  a  fine  may  be  amended, 

Qu.  whether  an  amendment  is  allowed  in  the  original  writ,  140. 
a  mistake  in  the  entry  of  the  king's  silver  may  be  amended,  141. 
the  proclamations  may  be  amended,  142. 
the  description  of  the  parcels  sometimes  amended,  143. 
one  name  will  not  be  substituted  for  another,  146. 
a  fine  of  one  term  will  not  be  altered  by  making  it  a  fine  of  another 
term,  147. 
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Fine  at  common  law,  or  without  proclamations, 
force  of  a  fine  at  common  law,  V.  88,  148,  152. 
transfers  the  possession,  and  right  of  possession,  149. 
but  does  not  toll  right  of  entry  of  parties  entitled ;    Exceptions,  ib. 

157,  192. 
effect  of,  on  estates  tail,  155,  157. 
does  not  bar  the  issue  in  tail,  except  by  way  of  discontinuance,  when 

levied  by  tenant  in  tail  in  possession,  155. 
time  allowed  at  common  law,  to  make  claim  against,  150. 
stat.  18  Ed.  1.  St.  4.  de  modo  levandi  fines,  151. 

effect  of  a  fine  under  this  statute,  ib. 

has  no  saving  in  favour  of  married  women,  153. 

directs  a  claim  Avithin  a  year  and  a  day,  152,  154. 
Stat.  27  Ed.  1.  De  Finibus  Levatis,  153,  154. 
Stat,  of  non-claim,  34  Ed.  3.  c.  16.,  154. 

directs  that  nonclaim  for  year  and  day  shall  not  bar  claims  to  re- 
verse fines,  ib. 

inconveniences  which  it  was  intended  to  remedy,  ib. 

is  in  force  as  to  fines  levied  without  proclamations,  155. 
bars  an  estate  tail  in  a  copyhold,  174. 
bars  married  women,  181. 

Fine  levied  with  proclamations,  according  to  1  R.  3.  c.  7.,  4  H.  7.  c.  24., 
88,  156,  32  H.  8.  c.  36.,  157,  has  what  effect  in  barring  estates 
tail,  158. 
bars  all  privies  and  strangers,  ib. 

of  land  entailed  to  cognizor,  bars  his  lineal  heirs,  or  issue  in  tail,  and 
his  collateral  heirs,  claiming  per  formam  doni,  158,  159,  164. 
I.  102,  by  making  his  estate  a  base  fee,  V.  164,  172. 
unless  such  heirs  are  privies  in  blood  only,  and  not  in  blood  and 

estate,  160. 
who  are  privies  to  a  fine  under  stat.  4  H.  7.,  159. 
though  cognizor  was  not  in  actual  possession,   had  never  entered, 

and  had  only  a  right,  ib.  161.  j^^  ,,;,,{ 

so,  if  cognizor  was  tenant  in  tail  in  remainder,  l^if^uin  lo 
so,  if  tenant  in  tail  makes  a  feoffment,  and  afterwards  levies  a 

fine,  ib. 
so,  if  tenant  in  tail,  after  disseisin  of  estate  tail,  levies  a  fine,  162. 
or,  if  cognizor  had  only  possibility  of  estate  tail,  and  the  estate 
never  descended  to  him,  163. 
but  the  collateral  heirs  are  not  barred  in  such  case,  164,  166. 
does  not  bar  collateral  heirs,  who  can  make  a  title  without  the 
cognizor  or  any  of  his  issue,  for  such  heirs  are  not  privies,  165. 
bars  entail  of  a  rent  charge,  1 68. 
and  entail  of  advowson,  ib. 
and  entail  of  an  equitable  or  trust  estate,  as  if  tlie  cognizor  had  the 

legal  estate,  I.  441.  V.  169. 
other  effects  of,  on  estates  tail,  ib. 

sur  concessit  bars  an  entail  as  long  as  it  continues  in  force,  170. 
though  defeated  by  a  person  having  a  particular  estate,  still  bars  the 

issue  in  tail,  ib. 
the  king  tenant  in  tail  may  bar  entail  by  fine  sur  done  grant  et 

render,  ib.  114. 
cestui  que  trust  in  tail  may,  by  fine  duly  levied,  bar  his  issue  in  tail, 

184. 
bars  the  issue  in  tail  before  all  the  proclamations  are  passed,  170. 
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Fine  levied  with  proelaraatlons,  &c, 

does  not  bar  remainders  or  reversions  if  the  persons  entitled,  ,claim  in 

due  time,  and  why,  V.  172, 
but  tenant  in  tail,  having  the  immediate  reversion  in   fee,  lets  in 

the  reversion  by  such  fine,  ib. 
does  not  bar  estate  tail  given  by  the  crown  as  a  reward  for  services, 

173,241. 
but  bars  the  estate  tail,  but  not  the  reversion,  when  the  latter  is  in  the 

crown,  173. 
warranty  in,  has  what  effect  on  estates  tail,  ib. 
right  of  tenant  in  tail,  under  these  statutes,  to  levy  a  fine,  cannot  be 

restrained  by  condition,  174.  II.  6,  7, 
fines  in  inferior  courts  do  not  bar  the  issue  in  tail,  V.  174,  but  bar 

married  women,  181. 

Effects  of  fines,  in  barring  particular  estates  and  interests : 

the  parties  are  immediately  barred,  and  have  no  time  allowed  them, 

except  in  case  of  infancy,  127,  175. 
lay  corporations  may  be  barred  by  fine,  but  not  ecclesiastical  corpora- 
tions, ib.  176. 

a  married  woman,  joining  with  her  husband,  ib. 

as  to  her  own  estate,  177,  178,  185. 

effect  of  covenant  that  she  shall  levy  a  fine,  181. 

as  to  her  right  of  dower,  I.  187.  V.  178. 

as  to  her  jointure,  I.  219.  V.  178. 

as  to  any  other  interest  she  may  have,  179. 

as  to  a  trust  estate  for  her  sole  and  separate  use,  184. 

in  whatever  court,  and  whether  with  or  without  proclamations,  181. 
devisees,  if  they  have  not  entered,  ib. 

executors  to  whom  lands  are  given  for  payment  of  debts,  182. 
Trust  estates, 

Avhere  the  fine  is  levied  by  a  stranger,  ib. 

or  by  a  cestui  que  trust,  183. 

how^  not  barred  by  fine  levied  by  trustee,  ib.  267. 

of  married  women,  given  to  her  sole  and  separate  use,  184. 
Terms  for  years,  '^""^  ^'"  ' 

may  be  barred  by  fine  and  non-claim,  if  the  lessees  were  or  ever 
might  have  been  in  possession  of  the  lands,  1 85. 

vested  in  trustees,  on  any  trust  (except  to  attend  the  inheritance), 
^.-^  f    ,     may  be  barred  by  fine  and  non-claim,  186. 
Copyholds : 

a  person  having  the  freehold  may  bar  a  copyhold  by  fine,  187. 

where  there  is  a  custom  of  entailing  them,  a  fine  levied  in  the 
manor  court  will  not  bar  such  entail,  unless  allowed  by  custom 
yrb  to  have  that  effect,  ib.  188. 

estates  held  by  statute  merchant,  statute  staple,  or  elegit,  ib.  237. 
a  power  appendant,  or  in  gross,  may  be  barred  by  fine^  IV.  247,  249. 

V,  188,  may  be  destroyed  in  part  by  levying  a  fine  of  part  of  the 
„,',  .        lands,  189. 

a  fine  may  operate  as  an  execution  of  a  power  appendant,  or  in 
>_<  in..    _  gross,  ib. 

but  not  a  power  collateral  to  the  land,  and  not  joined  with  an  in- 
terest, 190.  IV.  251. 
a  right  of  entry  for  condition  broken,  192. 
a  fine  and  non-claim  bars  a  writ  of  error,  193. 
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Effects  of  fines,  in  Barring  pattictikr'^ki^^^^^  atfdinlcffg^^g  f '  ""  " 

a  fine  by  mortgagor  in  possession  does  not  bar  a  mortgagee,  II,  101. 
V.  268.  ,  .:^  .... 

ddi  0?  %  fine  by  mortga'gee-  in  possession  does  not  bar  mortgagor,  ib. 

a  fine  levied  by  a  cestui  qije  trust  for  .life  iS  ilot  a  forfeiture,  I.  112, 
113.  441.  V.  229,  230.  -  '  ^*'^?t'^"^H^!    ' 

a  fine  levied  by  a  particular  tenant  gerierally  destroys  contingent  re- 
mainders, 222.  H.  318,  393,  394. 

where  a  fine  will  alter  an  ex  parte  descent,  III.  387,  436,  536. 
V.  230,231.  -  .--^  v..^ 

First  saving  in  the  statute  for  claimants,  4  H.  7,  c.  24.  §  3.  within  five 

years,  193,  194. 
Second  saving  in  same  statute,  §  4.  for  remainder-men  and  reversioners 
claiming  within  five  years  after  their  right  accrues,  194. 
extends  to  those  only  to  whom  the  right  of  avoiding  the  fine  first  ac- 
crues, 201.  ,,;  ■'2   .'.;;-:     ■  .     •  ■  ,    .:   r  .  -. 

where  a  husband  levies  a  fine  of  hi$  wife's  estate,  she  is  allowed  five 

years  after  coverture  to  claim,  205. 
where  he  levies  a  fine  of  his  own  estate,  the  wife  is  allowed  five 

years  frorti  the  time  her  right  to  dower  accrues,  to  claim,  ib. 
what  allowances  of  time  are  made  to  Jnfants  parties  tp  fines,  127, 

exception  or  provisos  in  stat.  4.  H,  7.  in  iavour  01  ;;  © 

infants,  V.  210,  includes  infants  in  ventre  matris,  21^. 
strangers  having  different  rights,  207.  _  / 

claimants  under  persons  dying  under  disabilities,  216, 
Third  saving  in  stat.  4  H.  7.,  V.  210..  1  oi  JdyiWid  sd  V^^^-^^ 
may  operate  as  a  release  or  grant,  220.  aail  J09ffjgb»t  s^^^tlo  JKW 
and  as  a  confirmation,  ib.  •!  i^ao^  9tL^  *i         ^ 

operate  as  to  the  parties  and  their  heirs,  as  aa«^toppel  on  record,  221. 
VI.  456,  and  as  such  discontimies  an  estate  tail,  and  bars  contingent 
remainders  and  reversions,  II.  393,  394.  V.  222,  224,  and  executory 
devises,  VI.  471.   ■     ,   :  v/  w d  i«:V;  ■  ■    >  .-        ■  -  ^^^^ 

lets  in  a  reversion,  and  makes  it  liable  tbr^iorincurabraaiceSj  V*,  172. . 

but  this  effect  is  different  from  that  of  a  recoy^^,j§^^4.g  ■^q  psboM 
may  operate  as  a  revocation  of  a  devise,  228.         ;'-<'   r'0!.*>j^  h-,-^! 
creates  a  forfeiture  in  some  cases,  ib.  >  r,    \ 

sur  done  grant  et  render  gi\'es  a  new  estate,  without  df cl/^j^t|pn  of  uses, 

231.  n^as  IfluloB 

alters  descent,  when,  230.  III.  387,  435,  436.  ■  --  ,^ 

What  persons,  estates,  and  interests  are  not  barred  by  fine  and  non-claim, 
the  king,  unless  he  is  a  party,  V.  232. 
ecclesiastical  corporations,  not  even  by  their  predecessors'  non-claim, 

232,  175.     ■    :,.:,   ,v,^^  ^  --  ^ 

yet  a  bishop,  dean,  or  vicar,  may  be  barred  by  his  own  non-claim, 

266,  233.    -;,,,.  .5-5  ■>iMofi-i.K:  ,.  rjiiis  i'fi^ 

estates  not  devested,  233.v>?:<»  ,t,rr  -  imnhf  xd 

or  where  the  possession  is  not  adverse,  235.  ,^<£,!'H.f 

a  fine  by  one  joint  tenant  is  not  an  ouster  of  the  other,  but  only  a 
severance  of  the  joint  tenancy,  though  he  is  in  of  the  old  use 
again,  236. 
perception  of  rents  by  one  coparcener  or  tenant  in  common  is  not 
an  ouster  of  the  other,  ib. 
a  future  interest  in  remainder  cr  reverden^Jf  not  deTestedj  236. 


INDEX.  eis 

FINE — continued.  BsiifliieoD-^SMIl 

What  persons,  estates,  and  interests  are  not  barred,  Sic. 
estates  by  statute  merchant,  staple,  and  elegit,  unless  the  lands  are 

actually  extended,  V.  188,  237. 
a  rent,  right  of  way  and  common,  being  iatereats  collateral  to  the 
,^.         knd,237,240.      ^^  ^^p  ,„aaaa  ^  ^i 

estates  in  dower  and  jointures,  !440.Qf;o   f>no  \- 
estates  held  jure  uxoris,  241.  -  «  - 

estates  tail  of  the  gift  of  the  crown  for  services,  ib. 
reversions  in  the  crovyn,  ib. 
springing  and  shifting  uses,  242. 
dignities,  ib.  III.  176,  mortgages,  &c.  V.  242. 

How  fines  may  be  reversed  for  defect  in  the  record, 
writ  of  error,  243,  258. 

nature  of  this  writ,  243.  '■rrsr^:  r- (-•.-:  r 

in  what  courts,  and  at  what  times,  it  must  be  brought,  ib.  244. 
who  may  bring  it,  244,  245. 
against  whom  it  may  be  brought,  246. 
what  may  be  assigned  for  error,  ib;*-  ■'-     ' 
the  parol  demurs  for  infancy,  247,.*^^  'niur 
'  manner  of  reversal,  248.  ■'    "  "' 

must  be  brought  within  twenty  years,  249. 
how  it  may  be  barred,  ib. 

how  a  person  may  bar  himself  from  bringing  it,  ib. 
an  infant  may  bar  himself  of  his  writ  of  error  by  levying  a  second 

fine,  250. 
barred  by  fine  and  non-claim,  193,  when  not,  250. 
and  by  a  common  recovery  250,  431. 

can  only  be  brought  to  reverse  a  judgment  in  a  court  of  record,  252. 
writ  of  false  judgment  lies  to  amend  errors  in  a  court  not  of  record,  ib. 
is  returnable  in  the  court  of  common  pleas,  ib. 
::  ,:writ  of  deceit,  250. 
/•'i^iiiJiirjthe  lord  of  a  manor  in  ancient  demesne  is  not  barred  of  this  writ 
-  \ii.  >s"3  '■  by  the  death  of  any  of  the  parties,  251 . 

effect  of  a  reversal  by  writ  of  deceit  between  the  parties,  ibi- 
-      sometimes  by  motion,  252.  ,  ,Mujf,i>...i  -<-; .     .  \ 

Modes  of  avoiding  the  effects  of  a  fine,  lb.  :'  ^^  ^^^^  ^'^^^^  *''^ 

real  action,  253.  '""  -  '"'  "'^^^  V^'^^ 

,     at  what  time  it  must  be  brought,  and  how  pursued,  ibf  '"'•'^^^^^ 
^S2:,  -  an  ejectment  will  not  avoid  a  fine;  ib^i  -«"*^  '^  ^'^'S  ^"f  ^J*"* 
actual  entry,  ib.  .   ..        ',  ,         , 

tvheu  entry  is  effectual,  and  when  not,  ib.  •    -  ' 

i!  •.      i  a  fine  levied  without  proclamation  may  be  avoided  without  entry,'254. 
the  entry  must  be  made  with  an  intention  of  claiming'  the  freehold 
.mkb-Ovuv  against  the  fine,  ib.  • 

where  entry  is  prevented  by  force  there  must  be  claim,   III.  5ll. 
jo^b^fioalV.  51.  V.  254.     •  ■■•r^  -^o  .n-n  ,,..,: 

the  entry  must  be  actual,  and  not  fictitious,  as  in  ejectments,  254. 
by  whom  entry  must  be  made,  256.  •     -  ■  -  ^ 

tenants  in  remainder  and  the  lord  of  a  copyholder  inay  enter  in  the 
£  yfao  Sue  name  of  the  tenant  or  copyholder,  ib.  :    : 

9cis  bio  a:  guardian  by  nurture  or  in  socage  may  enter' iii  the  name  of  his 

ward,  257. 
ioft   ;      entry  of  one  joint  tenant,  coparcener,  or  tenant  in  common,  is  suf- 
ficient for  the  other,  ib, 
the  entry  must  be  followed  by  an  action,  258. 
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FINE — continued. 

Modes  of  avoiding  the  effects  of  a  fine  ; 

by  plea  that  the  parties  had  no  estate,  &c.  followed  by  ejectment,  V.  258 . 
who  may  plead  quod  partes  finis  nihil  habuerunt,  ib. 
neither  parties  nor  privies,  1 60,  259,  nor  in  case  of  a  trust  estate,  262 . 
by  averment  of  fraud  or  usury,  262,  264. 
by  a  court  of  equity,  264. 

Avhere  there  has  been  fraud,  ib. 
■    where  an  infant,  idiot,  or  lunatic  levies  a  fine,  266. 

where  a  trustee,  or  other  person,  with  notice  of  an  incumbrance  or 

trust,  levies  a  fine,  267,  268. 
where  a  mortgagor  or  mortgagee  levies  a  fine,  268. 
where  equity  directs  a  fine  to  be  levied  it  will  restrain  its  operation, 

269. 
to  accomplish  uses  of  marriage  articles,  ib. 

equity  will  not  allow  the  plea  of  a  fine  and  long  possession  under  it, 

in  bar  of  a  bill  for  discovering  the  deeds  declaring  the  uses  of 

such  fine,  ib. 

where  a  bill  in  equity  will  have  the  effectof  avoiding  a  fine,  253, 273. 

when  it  operates  as  a  discontinuance  of  an  estate  tail,  157,  224,  225. 

effect  of  a  fine  levied  by  a  tenant  for  life  in  divesting  remainders  and 

reversions,  221. 
deeds  to  declare  the  uses  of  fines,  IV.  131,  139. 
deeds  to  lead  the  uses  of  fines,  131,  &'c. 
a  fine  and  declaration  of  uses  considered  as  one  conveyance,  IV.  154. 

V.  190. 
to  make  a  tenant  to  the  prascipe.     See  Recovery,  309. 
levied  by  a  vouchee  to  a  demandant  in  a  recovery  is  good,  336. 
operation  of  a  fine  different  from  that  of  a  recovery,  417. 
effect  of  a  fine  in  letting  in  incumbrances  different  from  that  of  a  re- 
covery, 434. 
revokes  a  devise,  VI.  103. 
does  not  bar  an  executory  devise,  408. 
FIRE  ACCIDENTAL.     See  Accidental  Fire. 
FISH  CAUGHT  AT  SEA,  the  gains  by  them  are  titheable,  lit.  51. 
FISHERY.     See  Franchises. 
FLAX  titheable,  III.  49. 

FOLDAGE, 

prescription  for  frank  foldage.  III.  483. 

FOOT  OF  A  FINE.     See  Fine. 
FORECLOSURE.     See  Mortgage,  II.  232. 

FOREST, 

forest  lands  in  the  hands  of  the  crown  not  titheable.  III.  54. 

franchise  of  a  forest,  280. 

beasts  of  forest,  281. 

may  well  be  in  the  hands  of  a  subject,  ib. 
FORFEITURE, 

for  treason  and  felony.     See  Attaiyider. 

for  the  acts  by  which  different  estates  become  forfeited.      See  those  titles. 
FORMEDON,  writs  of,  restrained  by  the  statutes  of  limitation,  III.  492. 
FOSSILS,  belong  to  the  owner  of  the  soil,  I.  54. 
FRANCHISES, 

are  incorporeal  hereditaments,  III.  2. 

nature  of,  in  general,  279. 
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FRANCHISES— continued, 
a  forest, 
origin  of  this  franchise,  III.  280. 
purlieus  of,  281. 
forest  laws  in,  ib. 
■what  animals  are  beasts  of,  ib. 
comprehends  Avithin  it  a  chase,  park,  and  freewarren,  and  all  beasts 

of  venery,  ib. 
part  of  the  land  and  wood  in,  may  belong  to  private  persons,  282. 
when  becomes  a  chase,  ib. 
a  chase, 

origin  of,  282. 
distinguished  from  forest,  ib. 
what  animals  are  beasts  of,  ib. 

belonging  to  a  subject  is  created,  by  what  grant  of  the  crown,  ib. 
king  cannot  make  a  chase  in  his  subjects'  grounds,  ib. 
a  man  may  have  in  his  own  woods,  how,  287. 
a  park, 

Avhat  constitutes  a  park,  283. 
disparked,  how,  ib. 

subject  to  common,  and  not  to  forest  law,  284. 
within  a  forest,  ib. 

may  be  had  in  a  man's  own  lands,  and  does  not  merge,  287. 
a  free  warren, 
described,  ib. 

must  be  held  by  grant  or  prescription,  ib. 
what  are  beasts  and  fowls  of  warren,  285, 
grantee  of,  may  appoint  a  warrener,  286. 
may  be  had  over  another's  lands  by  prescription,  ib.  287. 
lands  may  be  aliened  reserving  the  warren,  287. 
may  be  appendant  to  a  manor  or  in  gross,  ib. 
may  be  had  by  prescription  in  a  forest,  hoAV,  ib. 
may  be  had  in  a  person's  own  lands,  ib. 
constant  exercise  of,  necessary  to  support  right  of,  310. 
a  manor,  287,  288. 
of  what  consists,  288. 

right  of  the  lord  to  the  soil  of  wastes,  how  rebutted,  ib. 
eftect  of  grant  of  demesnes  in  fee  simple  for  hfe  or  in  tail,  ib. 
lands  escheated  to  lord,  become  parcel  of  the  manor,  289, 
rights  of  the  lord  as  to  game,  ib. 

that  possession  of  a  manor  gives  a  right  to  hunt  over  it,  ib.,  290. 

gamekeepers,  290. 

semb.  lord   cannot  enter  the  freehold  of  another,  though  situate 

within  the  manor,  for  the  purpose  of  hunting,  294. 
Qu.  if  he  has  not  such  right  in  a  copyhold, '295. 
the  lord  may  erect  a  dovecot  de  novo,  ib, 
rights  of  lord  of  reputed  manor  as  to  game,  ib.    ' 
a  court  leet,  ib. 

is  not  necessarily  incident  to  a  manor,  but  is  derived  from  the  sheriff's 
tourn,  ib. 
9  i;    Yie^  of  frankpledge  is  annexed  to,  296. 
waif's  and  fugitive's  goods,  295,  296. 
Avreck,  295,  297. 
estrays, 
right  of  lord  of  manor  to,  described,  298. 
retaking,  ib. 


m  INDEX. 

FRANCHISES— continued. 

estrays, 

retaking,  III.  298.  i,,  \  ,  .^  ,       ^        .    i  .     .i 

persons  under  disabilities 'lire  equally  bound  if  they  do  not  claim  them 
within  a  year  and  a  day,  ib,  " 

beasts  belonging  to  the  king  are  not  forfeited  as,  ib. 

what  use  may  be  made  of,  299. 
treasure  trove,  ib.  ^  ^ 

how  its  concealment  is  punished,  ib. 
royal  lish,  ib. 
goods  of  felons,  ib. 
deodands,  ib. 
a  free  fishery,  or  exclusive  right  of  fishing  in  a  public  river,  300. 

ought  to  be  as  old  as  the  time  of  Hen.  2.,  ib. 

distinguished  from  a  several  fishery,  301. 

is  held  by  grant,  or  prescription,  ib. 

in  what  cases  belongs  to  the  king,  ib. 

a  recovery  cannot  be  sufi'ered  of,  V.  368. 
a  hundred,  303. 
of  holding  fairs  or  markets,  ib. 

a  court  of  pie  powdre,  304.-:  ,.:.,,,-  -n^j-^ii  iuwu  ?  m, 

clerk  of  market,  ib.  ,t' 

right  of  taking  tolls,  ib.  ,    ,  .    .  _  ^    ?  ■ 

how  franchises  may  be  claimed,  306, 

some  by  grant  or  record,  ib. 

some  by  immemorial  usage,  ib. 

what  franchises  may  be  held  by  prescription,  480,  481. 
how  lost, 

by  reunion  with  the  crown,  307, 

by  surrender  to  tlie  crown,  ib. 

by  mis-user,  ib. 

by  non-user,  308. 

repealer  by  seise  facias,  ib. 
do  not  descend  to  the  half  blood,  397. 
pass  by  bargain  and  sale,  IV.  109. 

by  covenant  to  stand  seised,  107.     See  I.  366.  ,J 

by  lease  and  release,  126.     See  1.  366. 

by  king's  grant,  V,  36.  .  c.r 

when  may  be  devised,  VI.  28. 

FRANKALMOIGN,  I.  52. 

tenure  in,  not  affected  by  stat.  12  Car.  2.  c.  24,  34,  35,  52, 

FRANK-MARRIAGE,  estates  in,  80,  81.     See  Estates  Tail. 

FRANK-PLEDGE,  view  of.  III.  296. 

may  be  demanded  in  a  writ  of  partition  between  joint  tenants^-  U.  45b. 

FRAUD, 

statute  of  frauds.     See  Statittes. 

construction  of  it  in  relation  to  agreements,  IV.  33.     See  Agreement. 

a  trust  results  where  there  is  fraud,  I.  429. 

priority  of  incmnbrances  may  be  lost  by  fraud,  II.  199. 

also  an  equity  of  redemption,  112. 

and  a  right  of  foreclosure,  145. 

equity  will  avoid  a  deed  obtained  by  fraud,  IV.  442. 

a  fine  may  be  avoided  by  averment  of  fraud,  V.  262.    • 

practised  on  a  testator,  renders  a  devise  void,  VI.  132. 

FRAUDULENT  DEVISES.    See  Devise. 
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FRAUDULENT  CONVEYANCES, 

what  conveyances  are  fraudulent  within  the  statutes  1 3  Eliz.  c.  5.  and 

27  Eliz.  c.  4.,  IV.  457,  458. 
.  a  fraudulent  conveyance  not  a  revocation  ojf  a  deyisf^  VI.  113. 
FREDUM,  what,  I.  21.  Tl^'^TtZ'T^.^'-'^'''^' 

FREE  BENCH,  I.  163,  164,  301. 

of  what  it  usually  consists,  301,  302. 

right  to,  attaches  before  husband's  admittance,  ib. 

the  trust  of  a  copyhold  not  subject  to  free  bench;  302,  444. 

in  what  cases  a  widow  may  enter,  302. 

privileges  annexed  to  free  bench,  ib. 

forfeited  by  incontinency  or  second  marriage,  301. 

recovered  by  plaint  in  manor  court,  and  not  by  ejectment,  302,  303. 

emblements  incident  to,  302. 

may  be  barred, 

by  jointure,  303, 

by  husband's  alienation,  for  he  must  die  seised,  ib. 

by  surrender  for  that  purpose,  or  to  the  use  of  his  wife,  305, 

barred  in  equity,  by  an  agreement  to  convey,  305,  306. 

by  forfeiture  of  the  husband,  306,  307. 

by  grant  of  freehold  to  the  husband,  307. 

by  devise,  ib. 
trusts  of  copyholds  are  not  liable  to,  445. 

seisin  during  coverture  is  sometimes  sufficient  to  entitle  the  wife,  306. 
sometimes  subject  to  a  fine,  311. 
man's,  151. 

FREE  TENURE,  56,  57.      '?*****  •«**^  ^^^'*  *"  ^' 

FREE  CHASE,  FISHERY,  AND  WARREN.     See  Franchises. 

FREEHOLD,  ESTATE  OF.     See  Estate  in  Fee  Simple,  Fee  or  Feo- 
dum, Tenement. 
what,  I.  5Q,  57. 

is  either  estate  of  inheritance  or  not  of  inheritance,  63. 
Requisites  to,  as 
immobility ;  viz.  land,  or  interest  issuing  from,  or  annexed  to  land,  56. 
indeterminate  duration,  as  for  his  own  or  another's  life,  or  till  mar- 
riage, or  return  from  R.  ib. 
opposed  to  copyhold  and  villenage,  57,  270. 
in  Avhat  sense  a  copyholder  may  be  a  freeholder,  il>. 
may  be  sometimes  moveable,  58. 
the  word  applies  to  rents,  commons,  offices,  and  the  like,  as  well  as  to 

land,  IV.  285. 
must  be  held  by  free  tenure,  I.  57,  58. 
of  upper  chamber  in  a  house,  58. 
seisin  of,  58.     See  Seisin. 

abatement  of,  60.     See  Abatement. 
Entry  on,  by  heir,  ■  >i :  v."^!  r.^ 

,i-   generally  necessary  to  create  a  seisin  in  de«d,  59.  III.  389. 

on  any  part  gives  seisin  of  all  the  lands  in  the  same  county,  I,  59. 
must  be  in  each  county,  when  the  lands  lie  in  different  counties,  ib. 

III.  389. 
only  necessary  when  the  lands  were  in  the  occupation  of  the  ancestor, 

I.  59. 
not  necessary  therefore,  when  in  possession  of, 
lessee  for  years,  ib.  HI,  389. 
guardian  in  socage,  I.  59.  III.  390. 
VOL.  VI.  2  S 
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FREEHOLD,  ESTATE  OF— continued. 
Abeyance  of.     See  Abeyance. 

why  not  favoured  by  the  law,  III.  61,  62. 
instance  of,  in  glebe  on  death  of  incumbent,  62. 
cannot  therefore  be  created  to  commence  in  future,  except  by  way  of 
remainder,  why,  62,  369. 
exceptions,  ib.  64,  65.  II.  285.  VI.  415, 
who  may  hold,  and  be  freeholders, 

bodies  corporate  may  hold  estates  transmitted  to  them  by  descent, 

62;  63. 
denizens  and  naturalized  persons,  62. 

not  aliens,  or  persons  attainted  of  treason  or  felony,  or  having  in- 
curred praemunire,  ib. 
•  assize  lies  for  estate  by  statute  merchant,  staple,  and  elegit,  as  freeholds, 
though  they  are  but  chattels,  II.  65. 
special  occupancy  of,  by  executors  and  heirs.  III.  333. 
a  right  to  a  freehold  not  barred  by  a  collateral  satisfaction,  I.  198. 
cannot  be  derived  from  an  estate  for  years,  244. 
transferred  by  devise  without  entry,  VI.  8. 

a  tenant  to  the  prsecipe  must  have  a  freehold  in  possession,  V.  290. 
estates  less  than  freehold,  I.  236,  242. 
freeholds,  customary.     See  Customary  Freeholds, 

FRUIT  TREES  titheable,  III.  48. 


G. 

GAME,  right  of  taking.  III.  285,  289.     See  Franchises. 

origin  of  covenants  in  leases  for  entry  to  kill  game,  293,  294. 
probable  origin  of  statutes  for  qualification  to  kill,  294. 

GARDEN  HERBS  titheable,  50. 

GAVELKIND  LANDS, 

subject  to  customary  curtesy,  I.  151.  II.  520. 
and  customary  dower,  I.  163,  167.  II.  465. 
entry  on,  for  breach  of  condition,  40. 
in  what  manner  they  descend,  III.  441. 
do  not  escheat  for  felony,  457. 
coparcenary  in,  II.  463,  465. 
tenure  in  gavelkind,  I.  46. 
curtesy  in,  151, 157. 
.  fine  of  lands  held  in,  V.  76. 
devise  of  rent  charge  on  gavelkind  land,  VI.  28. 

GIFT, 

distinguished  from  a  feoffment,  IV.  55. 
effect  of  the  word  dedi,  ib.  90. 
not  good  without  livery  of  seisin,  ib. 
properly  applied  to  create  estates  tail,  ib. 

GLEBE  LANDS,  T^AW/ 

_.     in;  abeyance  on  death  of  parson,  I.  62. 
cannot  be  extended  by  elegit,  II.  64. 
applying  timber  cut  on,  I.  138. 

GLOUCESTER,  statute  of,  6  Edw.  1.    See  Statutes. 
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GOLD  MINES  beloncr  to  the  king,  I.  54. 

GRAIN  titheable,  III.  46. 

GRAND  SERJEANTY,  L  33.  III.  109. 

GRANT, 

distinguished  from  feoffment,  IV.  55. 

what  things  He  in,  ib. 

good  without  attornment  or  livery,  ib. 

technical  words  of,  are  not  necessary,  5Q,  90. 

what  may  be  created  or  conveyed  by,  5Q. 

operation  of,  57. 

does  not  create  a  discontinuance  or  forfeiture,  and  why,  ib. 

is  the  proper  mode  of  conveying  incorporeal  hereditaments,  55. 

1k»w  pleaded,  441. 

a  release  allowed  to  operate  as  a  grant,  in  order  to  effectuate  the  inten- 
tion of  the  parties,  264. 

incorporeal  hereditaments  pass  without  the  word  grant,  when,  280,  281 . 

the  Avord  grant,  in  a  conveyance  of  the  inheritance,  does  not  imply  a 
Avarranty,  381. 

Avhat  lies  in  grant  cannot  be  discontinued,  V.  228. 

who  may  be  a  grantee,  IV.  21. 

when  a  deed  may  enure  different  ways,  the  grantee  has  his  election 
how  to  take,  265. 

prescription  is  only  allowed  to  supply  the  loss  of  a.  III.  482. 
GREEN  CROPS,  cut  for  beasts  of  husbandry,  not  titheable,  47. 
GUARDIAN, 

father's  power  of  appointing,  by  deed  or  Avill, 

restricted  by  4  and  5  P.  and  M.  for  female  children,  I.  48. 
extended  by  12  Car.  2.  c.  24,  for  children  of  both  sexes,  ib. 

continuing  in  possession  after  full  age  of  heir,  is  an  abator,  264. 

GUARDIAN  IN  SOCAGE, 

a  Avidow  continuing  in  possession  considered  such,  59.  III.  390,  391. 

his  possession  is  the  possession  of  his  Avard,  ib.  I.  59. 

may  grant  copyholds  in  reversion,  285. 

may  make  leases,  for  hoAv  long,  IV.  73. 

may  enter  in  the  name  of  his  Avard  to  aA'oid  a  fine,  V.  257. 


H. 


HABENDUM  OF  A  DEED,  IV.  26.— how  construed,  289. 

HALF-BLOOD.     See  Descent  passim. 

excluded  from  succession.  III.  387,  397,  442,  445. 

except  in  the  case  of  an  estate  tail,  438,  and  of  dignities,  21! 
and  of  a  remainder  or  reversion,  432. 
could  not  inherit  a  use,  370. 

HANAPER  OFFICE, 

fines  due  there  on  original  writs,  in  real  actions,  V.  66, 

HAY  titheable,  HI.  46. 
HAYBOTE,  I.  108. 
HEMP  titheable,  III.  49. 

3  S  2 
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HEIR— for  the  effects  and  construction  of  this  word,  I.  150,  §  22.     See 
Deed,  Devise,  ^ioA  Rule  in  Shelley  s  .Case. ^^_    ^_ 

Heir  at  law,  ■  ori \rcfoo  £  s  Lioladt  asawrsff  swjj 

need  not  enter  on  a  lessee  for  years,  J-i  ^lot;  U  ,°>ub 

cannot  enter  on  a  lessee  for  life,  60.  -fi-i^ti  to  ,  .  b  yifto 

Avith  fee  simple  assets  by  descent,  bound  to  pay  debts  of  record,  or 

under  seal,  67. 
and  simple  contract  debts,  if  his  ancestor  was  a  trader,  68. 
forfeits  a  copyhold,  by  not  appearing  to  be  admitted,  311,  333 — 336. 
may  take  advantage  of  a  condition  broken,  II.  40, 
formerly  an  action  of  debt  lay  against  him,  on  the  bond  of  his  an- 
cestor, 46. 
an  heir  at  law,  or  by  custom,  may  redeem  a  mortgage,  126. 
who  buys  in  an  incumbrance  is  entitled  only  to  what  he  paid  for  it, 

221.  .    . _....  ,__...  ^,...^,. 

when  entitled  to  a  rent   III.  325  ^  J  ^lo  siirten  ,aOAMOH 

who  may  be  an  heir,  3o4.     See  Descent.  or-o-   i,-, .  .({,, 

heir  apparent  and  presumptive,  373.  ^       r.  ^^;;^  ;iuhnl^^.,    ,„ 
how  far  the  heir  oi  an  obligor  is  anected  DV  his  ancestor  S'  bona,  1 V  . 
101    102.  -i  ;bi^i  .ill  .^:  '  '   ,ilO-M}H 

execution  may  be  sued  against  the  heir  of  a  recoveree,  V.  S&'K'  ':i 
a  devise  to  an  heir  at  law  does  not  take  away  his  title  hy  descent, 

VI.  135,  136. 
cannot  be  disinherited  by  a  will,  unless  there  are  express  words,  or  a 

necessary  implication,  148,  149. 
in  the  case  of  an  executory  devise,  the  freehold  and  intermediate 

profits  descend  to  him,  469. — unless  devised  away,  470. 
apparent  and  presumptive.  III.  373. 

HEIR  LOOMS,  I.  54,  55.  III.  363.  IV.  285,  4^6,  477.   ' 
destroying  them  is  waste,  I.  122. 

uirnoo  ^d  al(i>Bt»iljii  juu 

HERBAGE,  ^^d  nohooJ  m  slds^^'b\i 

may  be  granted  by  copy,  I.  278.  ai  iuBmH  sixi  •■■ 

rent  may  be  reserved  on  lease  of,  III.  316..  -i  ayfoh  mad 
grant  of,  by  deed,  IV  284.  i  ^  iii  a988Bq  iadw 

HEREDITAMENTS,  I.  53,54.  '    '"  XiailaKDH 

meaning  of  the  word  in  the  statute  of  uses,  381.  GVAS^^HV* 

Corporeal,  ai  Ifiioaqa  xji  aanofa  £  'to 

maybe  conveyed  to  uses,  380.  .*■  .    ."-f  '. --'*.!■,  *.-.^.>.-. 

cannot  be  prescribed  for  by  immemorial  usage,  III.  482. 
may  be  held  by  negative  prescription,  490. 
lie  in  livery,  IV.  53.  ..i-; 

Incorporeal, 

principal  kinds.  III.  2. 

some  are  subject  to  curtesy,  I.  1 55.  'jaj:dr../il 

subject  to  dower,  171,  ^»^^» 

can  alone  be  prescribed  for  by  immemorial  usage,  III.  481^  490. 
lie  in  grant,  IV.  55.  ^  :   ;jJni 

may  be  conveyed  by  bargain  and  sale,  109.  .   u  owihse-htHi 

by  covenant  to  stand  seised,  117.  I.  366.  ■■■■>  ir.iTop-i. 

and  by  lease  and  release,  IV.  126.     See  I,  366, 
there  cannot  be  an  actual  disseisin  of  an  incoriiorsal  hereditament, 
III.  339. 
what  passes  in  a  deed  by  the  word  hereditament,  IV.  2S5L.ii.j, , 
what  in  a  devise,  VI.  297.  ?0>HT?JJH 
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HERIOT  '^^'"  ^^^^  J^"^  8iWlb  sffj  tbl—>fl[iail 

nature  of,  and  wheii  due,  I,  323,  324,  325.  ' 
not  due  between  the  lord  and  a  person  not  a  copyholder,  324. 
due,  though  copyholder  be  ousted  or  disseised,  ib. 
only  due  on  death  of  legal  tenant,  and  not  of  the  person  equitably  en- 
titled, 324,  325.  ,.,,,„..,   .,„^,.,,..  _,,,... 
bankruptcy  of  copyholder  does  not  excuse  hini  from,  32-5.' 
not  due  on  death  of  married  womaii,4bi>('  ^ 
heriot  custom,  ib.     ' '■'  •     :'     ■  '  '  i'^  ^''f  ^' 
multiplied  when  the  copyhold  is  conveyed  or  devised  in  severalty,  or  to 

tenants  in  common,  ib.  i 

composition  in  lieu  of  heriot,  ib. 

may  be  taken  oif  or  on  the  manor,  even  in  the  road,  326. 
,3f  ih:  gale  in  fraud  of  right  to,  ib. 

equity  will  not  interpose  in  favour  of  the  lord  in  the  case  of,  ib. 
HOMAGE,  nature  oi;  I.  13,  28,  29.     '  ^\  -^"v 
who  are,  273.  '  '"'' 

inseparable  from  fealty,  but  not  e  couverto,  29, 

HONOR,  I.  26.  V.  135.  HI.  146, 148.  V.  135. 
HOPS,  7  : 

3/-'    4ith«able,  lliMi^A^.   ;• 
emblements  of,  I.  110. 

'  HOTHOUSE  PLANTS  not  titli^able.  HI.  50. 
^^HOUSEBOTE,  1.108.    ^rij  ,^aiT')^  "  -  :i:- 

.T^wT  ..^  /a«iV9b  889llUJ" 

HOUSE,  g>r 

freehold  in  uppisr  chamber  of,,  J.  58.,  belongs,  ta  tenant  in  fee  simple,  64, 

HOUSES,        ' '  '  ' '"  :"    ]\\V: '.'"■' 

not  titheable  by  common  right,  III.  52. 
titheable  in  London  by  act  of  parliament,  ib. 
belong  to  the  tenant  in  fee  simple,  I.  64.  '{q-oa  xd  i 
pulling  them  doun  is  waste,  121.  to  Ko^r•!<^.J-J, 

what  passes  in  a  devise  by  the  word  house,  Tl. JlSOi  •; 

HUNDRED,  m.  300.  '  -  .1  ,gT  Jii^iaH 

HUSBAND,  "  ^'-'''  ■  -'■''' 

of  a  donee  in  special  tail,  entitled  to  be  tenant  jjy  the  curteisy,  L  153. 
cannot  defeat  his  wife's  jointure,  219.  .'..::■ 

may,  by  alienation,  bar  his  wife's  right  to  free  bench, -803, "•  ' 
purchase  by  a  husband  in  the  name  of  his  wife,  how  taken,  435. 
may,  with  the  consent  of  his  wife,  declare  the  uses  of  a  fine  or  re- 
covery of  her  estate,  IV.  141. — and  Avithout  her  consent  if  she  does 
not  dissent,  ib.  /  , 

husband  and  wife — cannot  be  joint  tenants,  (^5^1  jj;  Exception,  444. 

effect  of  alienation  by  husband,  434.       ,  r  ^  ,  \^  '/(t!i  ;•  j 
()fj  .cannot  take  by  moieties,  V.  401.    ..  ■  h-idiio^e^io-  yd  ..,. 
interest  of,  in  the  chattels  real  of  his  wife,  1^,;24'$,j2^4jki -■ 
seised  jure  uxoris,         i  ,?>b>«  f>  .  vd  ba-^s/jioa 

cannot  destroy  a  custom  of  granting  copyllolds,o27?4;n  • 
may  make  leases,  IV.  66,  76.  'iiiJ  iJ3i-;«i  . 

cannot  levy  aline,  V.  241,  447.  'i-  ;■■'.'■  • 

may  make  a  good  tenant  to  the  prfficipe  without  his 'wife's  joining,  312. 
cannot  suii'er  a  recovery,  447. 

HUSTINGS,  Court  of;  in  London — Recoveries  may  be  suffered  in  it,  367. 
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IDIOTS  AND  LUNATICS, 

may  make  grants  of  copyholds,  I.  285. 
may  take  grants  of  copyholds,  287. 
cannot  forfeit  copyholds,  339. 
a  lunatic  cannot  present  to  a  living.  III.  25. 

What  conveyances  they  may  m^ke,  IV.  19. 
a  feoffment,  Avith  livery  of  seisin,  53. 
cannot  make  leases^  74. 
may  declare  the  uses  of  a  fine  or  recovery,  143,  but  not  of  h  lease 

and  release,  144. 
should  not  be  allowed  to  levy  fines,  V.  130. 
fines  levied  by  them  cannot  be  reversed,  ib. 
fines  levied  by  them  relieved  against  in  equity,  265. 
should  not  be  allowed  to  suffer  recoveries^  381. 
when  recoveries  suffered  by  them  may  be  reversed,  ib. 
cannot  make  Avills,  VI.  14. 
the  onus  proband!  of  the  idiocy  or  lunacy  of  a  testator  lies   on  the 

other  side,  18.  • 
may  be  grantees  in  a  deed,  IV.  21. 
may  avoid  their  purchases,  if  they  recover,  ib. 
the  party  who  alleges  the  lunacy  of  a  party  to  a  deed,  must  prove  it, 

444. 

.TEWESSES  not  entitled  to  dower,  I.  169. 
ILLEGITIMACY,  what  evidence  admitted  to  prove  it.  III.  364. 
ILLEGITIMATE  CHILDREN.     See  Bastards. 
IMxMEMORIAL  USAGE,  prescription  by,  481. 

IMPLICATION, 

uses  by,  I.  403,  &c. 

trusts  by,  421,  &c. 

implied  conditions,  II.  2. 

implied  warranty,  IV.  380.  "4  ^"<  -' "'      -  *      ' 

implied  covenants.  395. 

devises  by,  VI.  177. — the  implication  must  be  a  necessary,  not  a  possi- 
ble one,  ib. 

an  estate  tail  may  be  devised  by  implication,  260. 

cross  remainders  sometimes  implied  in  a  devise,  381,  383. 
INCLOSURE, 

of  commons,  III.  93. 

of  waste  of  manor,  I,  275. 

partition  by  joint  tenants,  &c.  under  acts  for,  II.  488.  •  • 

act  for,  V.  6. 

INCONTINENCY,  asm  as 

a  forfeiture  of  free  bendh  ,1.301.  "?  J^^"* 

formerly  a  forfeiture  of  dower,  161 .  ";        , ' 

INCORPOREAL  HEREDITAMENTS.     See  Hereditaments.  '  ' 

INCORPOREAL  PROPERTY,  I.  55.  III.  2. 

INCUMBRANCES.     See  Debts,  Mortgage. 
covenant  to  grant  lands  free  from;  IV.  407. 
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INCUMBRANCES— continued. 

jointure  granted  clear  of  taxes,  &c.  IV.  165. 

fine  by  tenant  in  tail,  having  reversion  in  fee  in  himself,  lets  in,  V.  172, 

222. 

INDEMNITY  OF  TRUSTEES,  clause  for,  I.  496. 

INDENTURE,  IV.  10. 

INDUCTION,  III.  14.     See  Advoivsons. 

INFANCY, 

excuses  the  non-appearance  of  the  surrenderee  of  a  copyhold,  I.  323,  334. 
excuses  neglect  in  redeeming  a  mortgage,  II.  137. 
in  a  writ  of  error  to  reverse  a  fine  or  recovery,  the  parol  allowed  to  de- 
mur on  account  of  infancy,  V.  247,  469. 

INFANTS, 

bound  by  a  jointure  settled  before  marriage,  I.  205,  206. 

may  grant  copyholds,  285. 

may  be  copyholders,  287. 

may  be  admitted  to  copyholds  through  their  guardians,  323. 

cannot  forfeit  copyholds,  339. 

may  be  seised  to  uses,  365,  376. 

may  be  bound  by  a  condition,  II.  31. 

where,  in  the  case  of  a  mortgage,  interest  upon  interest  will  be  allowed 
against  an  infant,  181. 

how  far  bound  by  a  decree  of  foreclosure,  234. 

may  present  to  livings,  III.  17. 

marriage  contracts  by  male  infants,  IV.  18. 

marriage  contracts  by  female  infants,  16. 

an  infant  joint  tenant  cannot  sever  a  jointure,  II.  450.     See  Joint 
TenancT/. 

excepted  from  the  statutes  of  limitation.  III.  511,  512. 

when  they  may  convey  by  deed,  IV.  15 — 18,  156. 

infant  trustees  may  convey,  18. 

may  be  grantees  in  a  deed,  15. 

may  agree  or  disagree  to  their  purchases  when  of  full  age,  ib. 

may  re-convey  lands  mortgaged  to  his  father,  on  the  mortgage  money 

being  paid  off,  ib. 
not  barred  by  a  warranty,  379. 
may  convey  by  feoffment  with  livery,  53. 

a  feoffment  with  livery,  by  an  infant,  bars  an  escheat.  III.  455.  IV.  53. 
cannot  make  leases,  unless  beneficial  to  themselves,  74. 
exchanges  by  infants  are  only  voidable,  82. 
may  declare  the  uses  of  fines  or  recoveries,  140,  141,  154. 
cannot  declare  the  uses  of  a  lease  and  release,  144. 
may  execute  powers  of  appoinlfment  or  revocation,  153. 
ought  not  to  be  permitted  to  levy  fines,  V.  127. — such  fines,  if  levied, 

can  only  be  reversed  during  their  minority,  128,  129. 
an  infant  trustee  may  levy  a  fiue,  129. 
may  convey,  under  the  direction  of  the  courts  of  counties  palatine,  and 

of  the  great  sessions  in  Wales,  130. 
what  allowances  are  made  in  favour  of  infants,  parties  to  fines,  175. 
exceptions  in  favour  of  infants  in  the  statute  4  Hen.  7.  of  fines,  210. — 

an  infant  in  ventre  matris  is  within  these  exceptions,  212. 
equity  relieves  where  an  infant  levies  a  fine,  266. 
a  person  entering  upon  the  estate  of  an  infant  considered  in  equity  a 
trustee  for  him,  268. 
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INFANTS— continued.  -  f^/IOM:  10  TmrnT/il 

ought  not  to  be  permitted  to  suffer  recoveneis,  ¥<'378i-^— §ueHi^g6Veries, 
if  suffered,  can  in  general  be  only  avoided  during  their  minority,  ib. 
,    formerly  suffered  recoveries  by  privy  seal,  379. 

an  infant  trustee  may  join  in  a  recovery  under  the  direction  of  the 

court  of  chancery,  380.  ,,  .,  ; 

where  an  infant  suffers  a  recovery,  lie  iiSugt-lnsike  a: 'tenant  to  the  prae- 
cipe by  feoffment,  and  give^iyei^'^n']f)^^&ofe,'^ite;f¥^^#3;-'-; - 
,    may  be  devisees,  VI.  15.  -':^  -"-  -^^^  •^'"'*  ^'^"^'^  "*  ^'^^^^  ^'^^^^f 
cannot  devise  lands  unless  by  special  custom,  6,  14.       '>'J!  ^^-^"^rivf 
an  infant  may  devise  the  guardianship  of  his  children/44Ji^'*^»'i^  ^^ 
Infantin  ventre  matris,     :  ■  :  -       '^mi  n  :i'Kiv^-  ,V.k)iTA3.VlJJ^SiT/Ll 
a  copyhold  may  be  surrendered  to  his  use,  V.  501.  ^i'Jf-Q.IJRT.'Yil 

may  be  a  devisee,  VI.  16.  ..„..;.,:.    ,.,.,,.„.,...  ;    .  <  r* -^e,w 

a.  devise  to  one  is  good  as  an  executory  devise,  415,  4b«. 
for  what  purposes  considered  in  being  by  the  liiw,  486,  4M,  502, 
503,505.  '     '^^ 

is  a  proper  object  of  a' poM'erbf  appointing  pAtti^W  td'^^ 3^^ 

children,  IV.  150.  '  ^      ■    -■"'^ ''^"?  '  ^''':"'     . 

is  a  life  in  being  for  the  purpose  of  tying  UJj  Tproptty  f fom  alienation, 

VI.  502.  .  i' '-'''-'-'  '"■--:'-''■' 

an  injunction  to  stay  waste  granted  mmv&fif^of  kn-M^^'ih-^entre 
matris,  II.  365.  . ,   ,::-  <^^'"^  ^  ^^^  .i^aspn,Mi  a. 

INGROSSING  OF  A  FINE,  V.  78.^  '^^f  ^^"^l^J.'oa'^^  ^ 
INHERITANCE.     See  Fee,  or  Feodu^yV^  .Vf  J^WlTAimi J 

freehold  fee  is,  72.  '       '"      -,,,-^.„  .^!., '.   ,.   ,.  , 

on  estates  on  their  being  first  held  by  feudal  tenureii/'24i  -  -^       •-  ■' 
estate  of,  absolute,  is  fee  simple,  63/  '    '  '  '''^'^^  ■:«  ^^''i^^  -^'^  '  ^' '  ' 
an  estate  in  fee  simple^— an  estate   6f[  Umitdd  as'^d-tail,  ib.     See 

Estate  Tail.  .  "    "    '  '   '  '    ' 

timber  belongs  to  thfe  p^rSoii  entitled- to  the  inheritance,  126?^*0-s^B 
offices  of  inheritance;  III.  116.  ^■^■^^-^^^h  v-  --^  ;l*«o  "^^^     • 

descent  of  inheritances.     See  Descent,  ''f  ^"^  ^'^  aiarn  jd  layaft 
■r,TTxr»r^rx,.^,T  f.      Trr       -' .-bniiscasi  js  fii  Dfirf  sd  vBm 

INJUNCTION  to  stay  Avaste.     See  Wasie^^,^^^,,^^^  ai£  abajsl  nariw 

to  ask  consent  to  marry,  is  binding,  11.  2o.     j^^^  ^^ii  -loi  atiiuiiaj 
INNS  e-F  COURT  AND  CHANCERY^  a/?ai:-i9bm£m8i9rfJi9if}axiv/ 
leases  of  chambers  in  them  are  excepted -fr-ohiitlieTegistOTaets^/PVk  484. 

INQUISITION, 

on  a  writ  of  elegit,  II,  56,  57. 
on  a  writ  of  partition,  455.  - 

INROLMENT,  IV.  503. 

a  recognizance  not  inrollod  is  considered  as  a  bond,  104,^^  't'^"'*' 
of  a  bargain  and  sale,    ^ee  Bargain  and  Sale.  'iismia-.U' 

"■'    of  the  proceedings  in  recoveries-,  V.  364.  -^  '^l  Bsog  ,«£  aJjJiaa 

*  i.<^>    raw  hnti 

INSTITUTION  OF  A  CLERK,ffi,l^,  4^^^  „!,  ^, 

INTERESSE  TERMINI,^      -''  ■  •  -  -  -  i-  '<  "^^^  ^^>ob  o? 

is  the  interest  of  a  lessee  for  years  before  it  is  reduced  into  possession  by 

actual  entry,  I.  239,240.  :d  .v  :u 

may  be  assigned  over  before  entry,  why,  241.  II.  66,  bvdsio^aiJaib 
cannot  be  the  foundation  of  a  release  by  enlargement,  fV^»^/ms» 
cannot  be  surrendered,  95.  vj"b  o  n;  ow  Jisaw  Yd 

may  be  assigned,  97,  98.  '"'•''  ;  '   ''"  ■^■'f'^'^ 

rnnnot  1)0  barred  bv  line,  V.  237.  " 
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INTEREST  OF  MONEY,  .       v~   ' '-'t  o^ 

a  tenant  in  tail  sometimes  obliged  to  payvt^  on  mcumbran<ies,  1.  8b. 

11.181,182.  .M-Cv;^Vii^^-    v' ,!  .. 

remainder-man  cannot  compel  him  to  pay  oh  a  mortgage,  182,  183. 
,,,,   a  tenant  for  life  bound  to  pay  interest  of  incumbrances  affecting  the 

inheritance,  110. 
.,     also  a  tenant  by  the  curtesy,  158. 
sometimes  allowed  to  a  jointress,  218. 

whether  allowed  in  elegit  beyond  the  penaUy  of  a  judgment,  73. 
when  in  the  case  of  a  mortgage,  interest  upon  interest  is  allowed,  180. 
in  Ireland  and  the  plantations,  178.  IV.  442. 
INTERLINEATION,  when  it  renders  a  deed  void,  IV,  439. 
INTRUDER,  '     '   ■^'^"  •  •    v^. 

may  make  a  valid  assignment  of  dower,  I.  179. 
,,,  cannot  grant  a  copyhold,  286. 

INVESTITURE, 

...-,,, proper,  and, possession,  were  synonymous,  I.  12. 
^  distinguished  from  possession,  Avas  improper,  ih. 
.^,,i  with  subsequent  delivery  of  possession,  how  divided,  ib. 
"symbolical  transfer  of  lands,  by  delivery  of  a  robe,  sword,  &c. 
:  V .  on  the  grant  of  a  feud,  II.       -rftr;*,^  'r-m-if^vBis  v^ 
on  the  descent  of  a  feud,  19.  '  j^< 

livery  of  seisin  amounts  to,  56.  IV.  49.    ^yry^    » 
JOINT  COVENANTS,  IV.  395.    \^    „    '^  ", 

JOINT  LIMITATIONS.  IV.  329  •'^^^''"^*^'*  '"""^  "*'' 

JOINT  TENANCY,      .,»  i-^h„<>> -.d  hM  t^nh -n  ,,,       , 

estate  in,  arises  by  grant  of  landsto  two  or  more  persons  to  hold  to  them 

and  their  heirs,  or  for  term  of  their  lives,  or  of  another's  life,  without 

other  words,  II.  431. 
grantees  of  lands  in  this  manner  are  joint  tenants,  ib. 
can  only  arise  by  purchase  or  grant,  i.  e.  the  act  of  the  parties,  and 

never  by  mere  act  of  law,  ib. 
may  be  had  in  a  remainder,  ib.  , 

when  lands  are  conveyed  to  two,  and  the  heirs  of  one,  they  are  joint 

tenaMs  for  life,  431. 
whether  the  remainder-man  in  such  case  can  grant  away  his  fee  simple,  ib. 
;-?rtvvo  persons  who  cannot  many  may  hold  in  for  their  lives,  and  yet  have 

several  inheritances,  432.  VI.  433. 
requires, 

unity  of  interest,  II.  433,  434. 

unity  of  title,  434. 

unity  of  time,  435,  exception,  ib.  436. 

unity  of  possession  per  mie  et  per  tout,  437. 
what  may  be  held  in,  434,  435,  464. 
estate  in,  goes  to  survivor,  437,  though  the  deceased  died  before  entry,  ib. 

and  why,  443.  kA  > 

so  do  chattels  real  held  in  joint  tenancy,  437.     ' 
so  does  trust  of  term  in  joint  tenancy,  ib.  /    . 

yd  -.inot  favoured  in  equity,  438,  450.  IV.  309,  31^2^       ,  _ 

may  be  set  aside  on  ground  of  different  intent  gf-gwUes,  11.  450. 
distinguished  from  coparcenary,  II.  464.  .yv.v  '^ -,;; , 

cannot  be  by  prescription.  III.  472.  .^ot 'a-  0. 

by  what  words  created  in  a  deed,  11.  431.  IV.  307..^^,,,^  ., 
estate  of  a  joinfftenant  cannot  be  devised,  II.  452.  VI.  32. 
by  what  word-^  created  in  a  devise,  364—372,  379. 
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JOINT  TENANCY— coiitiiuied. 

how  far  subject  to  incumbrances,  II.  64,  444. 

not  subject  to  curtesy,  I.  157,  II.  444. 

nor  to  dower,  I.  173,  434.  II.  444. 

when  liable  to  merger,  448. 

Severance  and  destruction  of  joint  tenancy  by 

destroying  the  unity  of  interest,  447,  or  of  title,  449,  or  of  poBses- 

sion,  ib. 
alienation  to  a  stranger,  ib.,  .except  by  a  devise,  452. 
lease  for  life  or  years  by  one  of  two  joint  tenants  in  fee,  449. 
lease  by  one  for  certain  years  past  of  a  term  granted  in  joint  tenancy, 

ib.  450. 
mortgage  for  years,  by  one  tenant,  ib. 
agreement  to  aliene,  though  not  performed,  452. 
alienation  by  one  joint  tenant  to  another,  ib. 
in  a  copyhold,  by  surrender  and  presentment,  V.  .506. 
but  the  alienation  must  be  good  in  law ;  thus, 
conveyance  by  jointtenant  to  his  wife  will  not  work  a  severn  nee,  II  .450. 
nor  by  an  infant,  though  in  consideration  of  marriage,  ib. 
partition  ; 

voluntary  partition,  455,  IV.  83. 

must  at  all  times  have  been   made  by  deed,   except  where  the 

estate  was  only  for  years,  II.  455. 
agreement  to  make  partition,  460 — 462. 

legal  estate  is  still  held  in  joint  tenancy,  461. 
agreement  by  husbands  of  two  joint  tenants  to  make,  will  not 
bind  their  wives'  inheritance,  ib. 
compulsive  partition ; 

by  writ  of  partition  at  law  or  in  equity,  455,  460. 
of  the  writ  of  partition,  inquisition,  and  judgments,  456. 
a  writ  of  partition  does  not  abate  by  death  of  defendant,  ib.  459. 
partition  in  equity,  why  preferable,  460. 
by  devolving  to  one  person  by  survivorship,  462. 
under  inclosure  acts,  488, 
deed  of,  IV.  85. 
fine,  V.  118. 
Joint  tenants,  their  interest  and  power, 

are  each  seised  of  an  undivided  moiety  of  the  whole  per  mie  et  per 

tout,  II.  437,  this  draws  after  it  the  incident  of  survivorship,  443. 

the  seisin   and  possession  of  one  is  the  seisin  and  possession  of  the 

other,  so  as  to  avoid  the  stat.  limitations,  446,  III.  451.  V.  236. 

•^ibfi'i   F!i^'^  natural  persons,  II.  440. 

huisband  and  wife,  were  joint  tenants  before  marriage,  444. 
bishop  and  secular  person  may  be  joint  tenants  of  a  term  for  years, 

441. 
alien  and  natural  born  subject,  liable  to  what  right  of  tlie  king,  ib. 
what  persons  may  be  joint  tenants,  and  yet  have  several  inheri- 
tances, 432.  VI.  379. 
who  may  not  be,         ,  ,  ^.^^.^^i.^ 

husband  and  wile,  441.  [so   j 

except  they  were  joint  tenants  before  marriage,  444. 
the  king  or  a  corporation   cannot  be  joint  tenants  with  a  natural 
person.  Exception,  440,  441. 
one  joint  tenant  cannot  charge  the  estate  so  as  to  prejudice  the  sur- 
vivor, II.  64,  444. 
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JOINT  TENANCY-comluued. 

Joint  tenants,  thcu'r  interest  and  power, 

but  if  he  who  makes  the  charge  survives,  tlie  incumbrance  is  good 

for  ever,  II,  44.5. 
execution  agauist  one  on  a  recognizance  or  st  itute,  when  binds  the 

sur\'ivor,  444. 
one  of  two  joint  tenants  in  fee  may  make  a  lease  for  years,  to  bind 

survivor,  445. 
aliter  Avhere  they  are  joint  tenants  for  life,  ib. 
may  make  leases  jointly  or  severally,  IV.  74. 
disposition  by  one,  to  bind  his  companion,  must  be  immediate,  and 

not  by  devise,  II.  452. 
in  what  acts  they  must,  and  need  not  join,  445. 
in  case  of  anadvowson,  must  all  join  in  presenting.  III.  19,  20. 
act  done  by  one  for  benefit  of  himself  and  his  companion  is  deemed 
the  act  of  both,  II.  445.    '  ■""^-••^^■^'       • 
livery  of  seisin,  entry  or  rte-eiitry  by'one,  enures  to  all,  446. 
surrender  of  lease  to  one  will  enure  to  all,  ib. 

perception  rtf  profits  by  one,   does   not  amount  to  expulsion  of 
others,  476. 
are  all  liable  for  waste  committed  by  one,  4 16. 

one  cannot  be  disseised  by  his  companion  except  by  actual  ouster,  ib. 
ma}'  have  action  of  waste,  or  of  account  against  each  other,  ib. 
may  compel  each  other  to  make  partition,  455,  456.     See  ante. 
how  far  bound  bj'^  agreement  to  make  partition,  460. 
may  release  to  each  other  in  fee  without  the  word  heirs,  IV.  74,  296. 
such  estate  enures  by  way  of  mitter  Testate,  85. 
may  levy  fines,  V.  118. 

may  release  to  each  other  by  fine,  220.  II.  452. 
but  one  cannot  enfeofi"  the  other,  and  why,  IV.  54. 
a  fine  levied  by  one  joint  tenant  of  the  whole,  is  not  a  dissesin  or 
ouster  of  the  other,  II.  446,   but  only  a  severance  of  the  joint 
tenancy,  V.  236. 
entry  of  one,  will  avoid  a  fine  as  to  the  others,  257. 
in  the  case  of  copyholds,  they  may  release  to  each  other  without  a 

surrender,  541. 
proper  conveyance  by  one  to  the  other  is  by  release,  II.  452.  IV.  85. 

.lOlNTURE.      See  Dower  Rents. 

origin  of,  I.  197,  198,  199,  defined,  199. 

is  a  provison  made  by  the  husband,  and  not  a  contract  for  it,  210. 

is  not  a  continuation  of  the  husband's  estate,  212. 

if  not  good  at  first,  no  after-occurring  circumstance  makes  it  good,  200. 

wl)o  may  limit  a  jointure  beside  the  husband,  as   e.  g.   his   father, 

trustees,  &c.  205. 
who  may  take  a  jointure,  ib.  168. 
equitable  jointures,  as  e.g.  trust  estates,  covenants  to  settle  lands  or 

pay  annuity  as  jointure,  what  are,  201,  202,  203. 
a  rent  charge  and  term  for  years  are  now  usually  limited  as,  212.  IV. 

165.     See  Rents. 
intended  wife  need  not  be  a  party  to  the  deed  securing  her  jointure, 

1.211. 
but  she  or  her  guardians  if  she  is  under  age,  should  have  notice  of  it,  ib. 
eft'ect  of  husband's  alienation  or  eviction  of  jointure  lands,  212,  213. 
what  is  considered  a,  within  stut.  11.  H.  7.  c.  20.  for  avoiding  fines  and 

recoveries  by  jointresses,  V.  447,448.     See  Recovery, 
powers  of  limiting.     See  Poivcrs, 
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JOINTURE--contInued.  Mmlmo^-^HAJTfdOl 

Circuiiistances  required  to  make  a  jointure  bar '.dbwfef, ''''-'  * 
I.  it  must  take  effect  immediately  after  the  husband's  death,  I.  200. 
or  she  may  take  both  jointure  and  dower,  205. 
-Ko'j  v^ijjj^  j^  must  be  for  the  liie  of  the  wife,  or  for  some  equal  or  greater 
estate,  200.  .  ■• 

in.  it  must  be  iimii'^d'^toiltii  ■«^fyiiei's'6!f,-£'hd  ribt  tbanotlier  in  trust 
,tIS  .^Siju-for  her,  201,  equitable  jointures,  ib.  202. .;  ■,  ?  ..>  s,'k'  3.>->Cf.3 

IV.  it  must  be  in  satisfaction  of  the  whole  dower,  202,^03. 

V.  it  must  be  expressed  or  aveired  to  be  so,  ib.    v6  bnuod  tOfJ 
-qsr;:     vi.  and  must  be  made  previous  to  marriage,  203v>  ?*ff  Mm  UW' 

Jointures  which  requir.e  the  widow's  acceptance  in  order  f6' bar  dower; 
an  estate  settled  after  marriage, "204.      '  ''-'  ' '•'' 

an  estate,   which  by  condition  in  husband's  Will  J  as' ")S!.''5r/'b'ii  second 
marriage.  Sec.  may  determine  during  the  wife's  lifetiine,ife[!.>l  J- •' 

Cases  Avhere  the  widow  takes  the  ^gtat^e  and^.do^ver,^20^.^ ..    ;|^j  --jj^j 

,      .By  what  acts  barred  or  forfeited ;    .  J;    '     .,.    ^   vi      j.     i  rr-Too'^ 
'^^^^    by  attainder  of  wife,  220.^'  '*'>  H^W^rfJ>^>M5|9f",^o^  ,ja^^i 

how  far  by  iine,  219,  V.  2lt'P  '■^  ^^\bi%  KV3S«5V:ie^  ,9?.^vj^G 
,^.  by  common  recovery,  447  ,^^..^r  ,,    ,. ,  >^  ^^^^  mDOUl 

sometimes  by  a  devise,  1.  233i  234,  2p5.,         t  >>  vairf  srf? 

By  what  acts  not  barred  or  forfeited  ;  TMOUIJI 

by  attainder  of  husband,  220.  .  ,;       ,  ,|^     ,   ,.  ,    ^  ,,  ^.h^k* 

by  elopement  or  adultery  of  wife,  ib.  ,-•,    ^   h~>i,ih-' 

by^the  hu.baQ4's  ^t,^ifj^^^j^^j]%jp:^^^^^^ 

,?n  ,1t/TO(f?t;y'j;-;'May3'''4y?f'.'''''^'*"^  V^f"^  Klq^j^ub  bni;  «b{oiiaac;^i  ^IniU 
by  a  devise,  221,  Vl.  9. 

unless  so  expressed,,  and  then  widow  has  election,  I-  233. 

but  a  devise  is  sometimes  taken  to  )3p.»ij^,)S^ji|^%>j^jp§it9lJipjttture, 

leaving  the  election,  233,  234,  2,34^^^^,.^.^..^  ,^,^^  ^^j,.,,:.,,. ,, 

Estate  tail  limited  as  a  jointure,  cannot  be, bariledi by  joiaitress,  I.  211, 

and  see  200.  .-■■  ,fiu  j;  ....  , 

Jointure  bars  what  rights  of  widow  f  »3»*W  V.f"  ^/fo^  «/  ?^^*^'!^1 
dower,  187,  197,  198.  ''^''^^  ^«  «''^'^^  .sixrlailiof  ni  If 

^^•>"  the  right  of  an  infant  jointress  to  d6We]";'tpS;^Saiir''w!iy;4ie';^'211. 

.       fi-ee  bench,  303.         '  -   .p->K  smrwaitj;  ^eivriJ  hn^ 

J/:  m^  .  ;-v  9flj  to  svftJsii  '<w  89ijeJ39  leuii  sbnia  '^Ino  im 

Jointress;  ,;j;j,  j-,',;:!;.  niiij^-i^y** 'to  -^fTih  '*r|t 

nature  of  her  estate,  I.  210,  211.  .        ..  ■  - 

cannot  alien  or  bar  an  estate  tail  limited  to  her  as  jointure,  ,21 1. 

has  privileges  of  tenant  for  life,  ib. 

cannot  commit  waste,  except  to  supply  a  deficiency,  ib.  212. 

not  entitled  to  crops  sown  at  her  husband's  death,  212. 

for  her  estate  is  not  a  continuance  of  her  husband's,  ib. 

shall  contribute  to  pay  off  incumbrances  created  prior  ,tp  -tl)^vj|nar- 

riage,  ib.  ^  _  .:.:--^i^,i  [u 

not  subject  to  crown  debts,  ib.  ,,     ,    ,,„^  -,,^j. 

nor  to  incumbrances  ctfeated  by  the  husband  alone  subseqUCTlt  lo  "tlie^ 

marriage,  2 19.  .^  ^  ,,v>v  A  '  >lTDm«LH' H. 

cannot  lev}"- a  fine  01  ber  jointure,  V.  240.  ,  ^     .     . 

whatever  estate  she  creates  by  fine  is  void,  as  against  the  heir,  ^10. 
cannot  bar  hcr  estate  by  recovery,  V.  447.     fiee  Recovery. 
may  join  with  her  husband  in  levying  fine,  or  suffering  recovery  of 

jointure  lands,  and  effect  thereof,  I.  219,  220.  - 

right  of  entry  on  non-payment,  III.  029.;        •  '  W-^^-^n 
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JOINTURE — continued.  ..        ;  ^-HilTTTVT^O^ 

Considered  in  equity  as  a  purchaser  for  vduablecpi^sideration^I.  214. 
though  she  has  no  fortune,  or  elopes,  220.      VsV  m-  1'    T 
though  the  settlement  be  unequal,  232.  ,,   _^,  ,   ,,.,        :^ 
■JSJeaia  V  ^^^  ^^  therefore  relieved  by  equity  against;  a.  prior  voluntary  con- 
veyance, 216. 
tami  nl  i  ^^^  against  a  satisfied  outstanding  term,  ib. 

EtYect  of  a  covenant  \vith,  that > the  lands  are  of  a  certain  value,  217, 

218.  ■■  ..,:., 

not  bound  by  neglect  during  coverture,  216.         ■<({  .;  u.-, 

will  not  be  compelled  to  produce  or  deliver  up  title  deeds  :   Excep- 

:  isiwol)  )vtion,  217. 

sometimes  allowed  interest  for  arrearvS,  218.. 

v^,,       may  redeem  a  mortgage,  II.  127,.,,,,,,,.^  ,^^  ^^j,^.,^    ^^l,,^^  ^^ 

JOURNALS  of  the  House  of  Lords,  not  recoxds,  III.  160._  omens 

ISLE  OF  ELY,  fines  may  be  levied  in  the  Bishop's  Coiirt,"^, "102. 

ISSUE,  for  the  effect  of  this  word  in  creating  partigiilar,  ^states,  see  Deed, 
Devise,  and  Rule  in  Shellei/'s  Case.  f  :■'  /m,-,'  . 

JUDGES  of  the  Courts  at  Westminster  may  be  removed  by  an  address  to 

the  king  from  both  houses  of  parliament,  III.  117.  ;  -      - 

JUDGMENT  "^liotiol.  TO  h'^ixud  ion  ^ioB  i^rfw  v>;i' 

binds  lands  from  first,  viz.  essoign'^ay^Gf '■qi'ie'^ei-nl'w 'which' acknow- 
ledged, IL  51.  -    i'^  n^n.-...  -  t... 

except  against  bona  fide  purchasers,  when,  51,  52. 

binds  leaseholds  and  chattels  only  from  delivery  of  writ  to  sheriff,  62, 

63. 
must  be  docketed,  within  what  time,  and  how,  5^. 
'•■'''*'   docketed  after  the  time  mentioned  in  the  act,  are  ineffectual,. ib. 

purchaser  not  paying  full  value  of  the  estate,  and  having  notice  of  a 

judgment  not  docketed,  raises  presumption  of  agreement  by  him  to 

pay  it  off,  53. 
purchaser  is  bound  by  notice  of  a  judgment  not  docketed,  ib. 
if  in  Yorkshire,  Hull,  or  Middlesex,  must  be  registered,  54,  55. 
.-^iids  lands  whereof  the  debtor  was  seised  at  the  time  of  entering  it, 

and  those  afterwards  acquired,  58. 
but  only  binds  trust  estates  whereof  the  trustee  of  the  debtor  is  seised  at 

the  time  of  execution  sued,  63.  I.  447,  448.  .    • 

alienation  without  notice  will  not  avoid  it,  II.  58.'  '^'^  ;''•*  ^"^'-'^''f^ 
but  alienation  prior  to  the  acknowledgment  of  a  judym^ht',''tft'ough  only 

equitable,  is  good  against  it,  ib. 
must  be  revived  by  scire  facias  after  a  year  and  a  day,  ib. 
judgment  creditor  has  no  right  to  the  land,  203,  204. 
judgments  not  notice  to  purchasers,  229,  230. 
'^^-■'  under  a  statute  or  recognizance.     See  Estate  by  Statute,  ^-c. 
in  a  recover}-.     See  Recovery. 

JUDICIAL  OFFICES,  what  estate  may  be  had  ii^  them.  III.  117. 

JURISDICTION.     See  Courts  Baron,  FeudalJunsdittim. 

JUS  ACCRESCENDI,  nM.-iyH  fo  oiui  is  ^v  /  •, 

between  jomt  tenants  ot  ireenold  or  jtf|isjtje^^i^,,^ljdyjtfarms  for  years, 

'    prseiertur  onenbus,  444. 

prrefurtur  ultimaj  voluntati,  452. 
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JUSTICES  OF  ASSIZE,  '       '  ' 

have  a  right  to  appoint  their -clerks^  III.  110. 

may  take  acknowledgments  of  fines  without  a  writ  of  dedimu.s  potesta- 
tem,  V.  106. 


K.  • 

KINDRED,  a  good  description  in  a  devise,  VI.  188. 

KING, 

■     is  the  chief  lord,  I.  46. 

all  lands  presumed  to  be  held  immediately  of  him  wlic-re  no  mediate 

lord  appears,  ib. 
bound  by  statute  de  donis,  95. 
debts  to.     See  Debts. 
seisin  of  in  his  demesne  as  of  fee,  64. 
is  within  stat.  de  donis,  83. 

may  extend  lands  entailed  for  a  specialty  debt,  95, 
may  by  prerogative  transmit  a  chattel  to  his  successors,  242. 
no  laches  can  be  imputed  to  him,  264,  265. 
cannot  be  a  copyholder,  362. 

cannot  be  used  to  any  use  but  his  own,  365,  376,  377. 
may  be  a  cestui  que  use,  38 1 , 
may  be  a  trustee,  437. 
gold  and  silver  mines  belong  to  him,  54. 
cannot  be  a  joint  tenant,  II.  448. 

forest  lands  in  his  hands,  or  in  those  of  his  lessee,  not  titheable,  III.  52. 
entitled  to  tithes  of  extra-parochial  lands,  54. 

cannot  erect  any  new  oflice  with  fees  without  consent  of  parliament,  110. 
may  terminate  an  abeyance  of  a  dignity,  221. 
may  hold  a  rent  reserved  out  of  an  incorporeal  hereditament,  317. 
when  entitled  to  escheats,  474,  475. 
can  only  take  and  grant  by  matter  of  record,  IV.  13. 
cannot  convey  by  bargain  and  sale,  108. — by  cg(ve^gta^t.;t(>.^st<;ind  seised, 

117. — or  by  lease  and  release,  125.  ,,..h   ?  ^.^r,^ 

takes  a  fee  simple  without  the  word  heirs,  296. 
every  act  of  parliament  relating  to  him  is  a  public  act,  V.  3. 
may  levy  a  fine,  1 14. 
bound  by  the  statute  de  donis,  170. 
may  bar  an  entail  by  fine,  ib. 

not  barred  by  a  fine  to  which  he  is  not  a  party,  232. 
cannot  suiler  a  recovery,  377. 
is  Avithin  the  statute  32  Hen.  8.  c.  28.  s.  6.,  454, 
reversions  and  remainders  vested  in  him  not  barrable  by  recovery,  IV. 

373.  V.  464. 
may  devise  land,  VI.  13. 

KING'S  GRANT, 

nature  of,  V.  35. 

charters  and  letters  patent,  ib. 

when  need  no  delivery,  ib. 

of  franchises,  when  suiiicient,  36. 

of  fairs,  markets,  parks,  warrens,  &c.  ib. 

ofoffices,  ib.  II.  110. 

of  crown  lands,  V.  36. 

of  his  private  property,  39  and  40  G.  3.  c.  -88,,  42. 
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KING'S  GRANT— continued. 

of  lands  acquired  by  escheat  or  forfeiture,  V.  43. 

how  coustriied,  44. 

shall  only  be  taken  to  a  common,  and  not  a  double  intent;  case  of 

mines,  45. 
what  passes  by  general  words,  ib. 
general  words  in,  not  referring  to  anv  certainty,  will  not  pass  any  thing, 

46,47. 
but  aliter  if  they  refer  to  a  certainty,  45. 

is  void  v/here  it  is  apparent  on  the  face  of  it  that  the  crown  was  deceiv- 
ed, 48. 
except  in  case  of  misrecital  in   a  patent,  wherein  the  king's  intent 

sufficiently  appears,  49. 
or  where  the  king  is  not  deceived  by  false  suggestions  of  the  party, 

but  only  mistaken  by  his  own  surmises,  50. 
exceptions,  49. 

KING'S  LICENSE  for  alienation  by  tenants  in  capiti,  IV.  6. 
in  mortmain.     See  Mortmain. 

KING'S  SILVER.     See  Fines,  V.  67,  69. 

KNIGHT  SERVICE, 

tenure  by,  I.  27. 

incidents  to,  and  fruits  of  it,  28,  32. 

distinguished  from  escuage,  28. 

KNIGHT'S  FEE,  I.  27. 

KNIGHTS  TEMPLARS, 

exempted  from  tithes,  III.  60. 


L. 

LANCASTER,  court  of  the  county  palatine  of, 
fines  may  be  levied  there,  V.  99. 
and  recoveries  suffered,  366. 

LAND, 

meaning  of  the  word,  I.  54. 

estate  in  land,  55. 

money  to  be  laid  out  in  land,  54,  82,  102,  155,  423,  424. 

when  held  to  be  moneyj  489.     See  Money. 

what  passes  in  a  deed  by  the  word  land,  IV.  283,  not  tithes,  285. 

by  what  description  demandable  in  a  fine,  V.  136. 

annexed  to  an  otHce,  may  be  barred  by  fine^and  non-claim  during  the 

lifeoftheofficer,  206,  207. 
effect  of  the  word  land  in  a  devise,  VI.  189. 

LANDBOC,  IV.  9. 

LAND  TAX, 

estate  tail,  how  conveyed  to  be  sold  for  redeeming,  I.  102. 

whether  payable  by  jointress  under  the  word  clear,  IV.  168, 169,  &c. 

LAPSE  of  an  advowson.  III.  15. 

AWS, 

-  sources  of  our  ancient,  as  to  real  property,  I.  1 — 4. 

LAY  CORPORATIONS.    See  Corporations, 
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LAY  IMPROPRIATIONS,  III.  55.    See  Tithes. 

LEASE, 

described,  IV.  58. 

of  freehold,  must  be  perfected  by  livery  of  seisin,  ib. 

for  years,  must  be  perfected  by  entry,  ib.  I.  239. 

the  technical  words  demise  lease  and  to  farm  let  are  not  necessary, 

IV.  58, 
words  of  covenant,  agreement,  or  grant,  will  sometimes  amount  to,  ib. 
59,  I.  330. 
except  as  to  copyholds,  330,  331.  IV.  59,  note  (*). 
agreement  for  a  lease,  60. 
pHist  have  a  certain  beginning  and  ending,  62. 

if  the  date  is  impossible,  lease  begins  from  its  delivery,  ib. 
may  determine  by  proviso  before  the  precise  period  fixed  for  its  expira- 
tion, 65,  78. 
all  lands,  whereof  a  person  is  in  possession,  may  be  leased,  65. 
advowsons,  tithes,   and  offices,  not  concerning  the   administration  of 

justice,  may  be  leased,  ib.  III.  127. 
Who  may  make  leases : 

all  natural  persons  not  disqualified,  and  all  lay  corporations,  IV.  65. 
committee  of  lunatics  by  order  of  chancery,  ib. 

tenants  in  fee  simple  or  fee  tail  may,  by  32  H.  8.  c.  28,  §  1.  make 
leases  for  3  lives,  or  21  years,  66.  I.  98. 
but  lease  by  tenant  in  tail  is  not  good  against  remainder-man  or 

reversioner,  IV.  66,  76. 
and  if  by  feoffment  with  livery,  sometimes  works  adiscontinuance,ib. 
husbands  seised  jure  uxoris,  and  complying  with  32  H.  8.  c.  28., 

66,  76. 
ecclesiastics  seised  jure  ecclesiae,  67. 

requisites  of  such  leases  under  the  enabling  and  disabling  acts^ 

67—72,  76_,  note  f ). 
parsons  and  vicars,  72. 
tenants  for  life,  for  their  own  lives,  ib. 

effect  of  joining  remainder-man,  or  reversiotier,  with  tenant  for 

life,  in  making  a  lease,  73. 
for  long  terms  under  powers,  200. 
tenants  by  the  curtesy  and  in  dower,  73. 

tenants  for  years,  for  a  less  number  of  years  than  the  original  term, 
ib.  97. 
»«i=.a,r.  such  derivative  or  underleases  need  not  be  surrendered  in  order  to 
*^^*     '       renew  the  original  lease,  73. 
underleases,  ib.  97.  II.  9,  10. 
quantrims  in  socage,  and  semb.  testamentary,  73,  74. 
executors  or  administrators,  74. 

joint  tenants,  coparceners,  or  tenants  in  common,  ib.  III.  18, 
copyholders,  when,_IV.  74.  I.  300,  301,  329. 
Who  are  incapable  of  making  leases  : 
insane  persons,  &c,  74. 

infants,  unless  the  lease  be  evidently  beneficial,  ib. 
married  women,  75. 

What  leases  are  void : 

leases  by  tenants  in  tail,  as  against  the  remainder-man  or  revers^oMTS, 

66,  75,  76. 
leases  by  tenants  for  life,  on  death  of  lessors,  76. 
leases  by  tenants  for  life  umvarranted  by  their  power,  175,  184, 
leases  under  a  power  not  well  executed,  ib. 
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LEASE-continued.  '  '  ^  ^  .«HOIf  4IM0^^Ml  U.i 

What  leases  are  void  : 

on  non-payment  of  rent  according  to  proviso' determining  it  on  such 

default,  I.  78.  >.■.,. 

What  leases  are  voidable  only  : 
:  leases  by  tenants  in  tail  unwarranted  by  stat.  32.U,  8.,  75, 

leases  by  husband  and  wife  unwarranted  by  stat.  32  H.  8.,  76. 
leases  by  a  husband,  alone,  of  his  wife's  land,  ib. 

contirination  of  lease  by  acceptance  of  rent,  &c.  75 — 79.     See  Accept- 
ance of  Rent. 

all  persons  whatever  may  be  lessees,  79. 

distinguished- from  an  assignment,  97. 

a  freehold  lease  under  a  power,  good  without  livery  of  seisin,  176. 

under  a  pov^er,  when  said  to  be  in  reversion,  183,  185. 

concurrent  leases,  188. 

commencing  from  the  day  of  the  date,  not  said  to  be  in  reversion, 
183,  184. 
,-;;^ under  a  power  in  which  the  usual  rent  is  to  be  reserved,  must  specify 
the  amount  of  the  rent,  193. 

under  a  power,  how  usually  restrained,  176. 

Avhat  leases  are  excepted  from  the.  register  acts,  484. 

renewed  by  a  trustee  in  his  own  name,  subject  to   the  former  trust, 
428,429. 

may  be  conditioned  to  determine  by  bankruptcy,  II,  13. 

subsisting  prior  to  a  judgment,  is  a  bar  in  ejectment,  QQ,  but  not  to 
extent  on  elegit,  67. 

by  a  mortgagor  in  possession,  does  not  bind  a  mortgagee,  98. 

the  assignee  of  a  lease;  is  liable  to  the  covenants  real,   103.  IV.  398, 
and  entitled  to  the  benefit  of  them,  ib. 

mortgagee  of  a  lease  is  liable  to  the  covenants  before  entry,  and  though 
never  possessed  in  fact,  II.  103,  104. 

by  a  mortgagee  in  possession,  when  it  will  bind* a  mortgagor,  104,  105. 

renewal  by  a  mortgagee  in  possession,  a  trust  for  the  mortgagor,  105. 
I.  428. 

for  years,  of  lands  limited  in  use,  will  not  destroy  contingent  uses,  329. 

for  years,  by  a  joint  tenant,  binds  the  survivor,  445,  will  sever  a  join- 
ture, 449. 

by  tenant  in  tail,  when  a  discontinuance,  IV.  66. 

for  lives,  need  not  be  surrendered  to  make  a  good  tenant  to  the  praecipe, 
V.  298. 

of  lands  devised,  operates  as  a  partial  revocation  only,  \  I.  119. 

Devises  of  leaseholds,  how  revoked,  121. 

a  lease  of  a  copyhold,  contrary  to  custom,  is  a  forfeiture,  I.  329. 

Powers  of  leasing,  IV.  174.     See  Poivers. 

no  use  results  between  lessor  and  lessee  for  life  or  years,  I.  406. 

no  trust  implied  between  lessor  and  lessee,  435. 

the  possession  of  a  lessee  for  vears  is  the  possession  of  the  heir,  59,  60, 
147,  148.  111.389,390. 

the  lessee  of  a  mortgagor  has  aright  to  redeem,  II.  100. 

the  possession  of  the  lessee  of  a  copyhold,  is  the  possession  of  the  copy- 
holder. III.  445.  ■  ■ 

a  lessee  who  has  paid  no  fine  and  pays  no  rent  is  not  a  purchaser  within 
the  statute  27  Eliz.  c.  4.,  IV.  469,  470. 

a  lessee  at  a  rack  rent  is  a  purchaser  for  a  valuable  consideration  with- 
in the  statute  27  Eliz.  c.  4.,  ib. 
VOL.  VI.  %  T 
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LEA  SE— continued. 

where  a  lessee  for  years  levies  a  fine,  the  lessor  and  reversioner  is  within 
both  the  savings  of  the  statute  4  Hen.  7.,  V.  119,  208. 

a  second  lease  devests  the  first,  when,  235. 

Privitj'  which  may  exist  between  a  lessor  and  lessee,  and  their  assig- 
nees, IV,  402, 403.  .  • 

LEASE  AND  RELEASE.     See  Release. 

is  derived  partly  from  Statute  of  Uses,  and  partly  from  the  principles  of 

common  law,  IV.  123. 
is  in  fact  a  bargain  and  sale  for  a  year  and  a  common  law  release, 

operating  by  enlargement  of  estate,  ib.  86,  87. 
ancient  practice  of,  123. 
present  practice  of,  how  contrived,  124. 
operates  without  transmutation  of  possession,  or  entry,  ib, 
is  the  most  common  assurance  for  transfer  of  freehold  estates,  ib. 
lease  and  release  may  be  in  the  same  deed,  ib, 
words  of  demise  will  amount  to  a  good  bargain  and  sale,  to  ground  a 

release  J  ib,  125, 
the  recital  of  a  lease  for  a  year,  is  evidence  of  such  lease  against  the 

releasor,  but  not  against  strangers;  Exception,  125. 

Who  may  convey,  and  what  may  be  conveyed  by  it : 

estates  in  remainder  and  reversion,  ib. 

incorporeal  hereditaments,  126. 
nominal  consideration,  as  of  5s.  or  a  peppercorn  rent,  is  sufficient  to 

raise  a  use  in  a  bargain  and  sale,  to  ground  a  release,  ib. 
no  consideration  necessary  in  the  deed  of  release  to  the  bargainee  for  a 

year,  ib. 
does  not  devest  any  estate,  or  create  a  discontinuance  or  forfeiture,  ib. 

127,  for  it  merely  passes  what  releasor  may  lawfully  convey,  III.  319. 
uses  may  be  declared  on  a  lease  and  release  in  fee,  but  not  on  a  release 

or  confirmation  which  enures  by  way  of  mitter  le  droit,  IV.  144,  127. 
Qu.  if  a  use  results  on,  127.  I.  402. 
may  contain  powers,  IV.  148. 

effectual,  though  improper  execution  of  a  general  power,  207. 
conveyance  void  as,  may  operate  as  a  grant  and  assignment,  263. 
title  deeds  of,  to  whom  belong,  128. 

operates  as  an  extinguishment  of  a  power  relating  to  the  land,  IV.  248. 
does  not  extinguish  a  power  in  gross,  ib.  249. 
nor  a  collateral  power,  251. 

to  make  a  tenant  to  the  praecipe,  V.  334.  '  "^ 

by  a  particular  tenant  will  not  destroy  contingent  remainders,  II.  319. 

LEET  COURT,  III  295.     See  Manor. 

LEGACY, 

stands  on  the  same  ground  as  a  specified  or  scheduled  debt,  I.  490. 
out  of  real  property,  not  within  the  statute  of  limitations,  III.  528. 
what  passes  by  the  word  legacy  in  a  devise,  VI.  192. 
a  devise  of  lands  charged  with  legacies  gives  an  estate  in  fee,  240. 
a  legattee  may  be  witness  to  a  will  of  lands,  64. 

LEGAL  ESTATE, 

the  rule  in  Shelley's  case  applied  to  devises  of,  VI.  300 — 364,     See 
Rule  in  Shelley's  Case. 
.    cannot  unite  with  an  equitable  one  under  the  rule  in  Shelley's  case,  IV. 
334.  VI.  344. 
where  a  bar  in  ejectm.ent,  I.  449,  483-. 
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LEGAL  ESTATE— continued. 

where  a  reconveyance  of  it  will  be  presumed,  L  484,  &c. 

LETTERS  .PATENT,  dignities  by,  IIL  157. 
under  great  seal  need  no  delivery,  V.  35. 

LEVANCY  AND  COUCHANCY,  IIL  77,  78. 

LEX  LOCI, 

evidence  of,  IIL  449. 

LIBERATE, 

efiect  of,  against  priority  of  the  crown  in  executions,  II.  59,  60. 

LIBERUM  TENEMENTUM.     See  Tenement. 
LICENTIA  CONCORD ANDI,  V.  67. 
LIFE,  estate  for.     See  Estate  for  Life. 

LIMITATION,  STATUTES  OF.     See  Prescription. 

operate  as  an  extinguishment  of  a  remedy  by  action  without  giving  the 
estate  to  the  other;  therefore  properly  called  a  negative  prescription, 
III.  490,  491. 
antiquity  of  this  kind  of  prescription,  ib. 
stated,  ib. 
effect  of, 

as  to  writs  of  right,  492. 

as  to  prescriptive  rights,  ib. 

as  to  avowries  for  rent,  suit,  and  semce,  accruing  within  fifty  years 

before,  ib.  514. 
as  to  writs  of  formedon,  ib. 
.  as  to  entry  upon  lands,  494. 

semb,  actual  entry  unnecessary,  if  ejectment  brought  within  twenty 

years,  495,  496. 
effect  of  twenty  years  peaceable  possession,  496. 
such  a  possession  to  be  good,  must  be  adverse  to  the  title  of  the 

claimant,  ib.  518. 
a  valid  existing  lease  postpones  the  right  of  entry,  498. 
aliter,  if  the  lease  be  void  or  considered  as  a  trust  for  the  person 

entitled  to  the  inheritance,  503. 
where  a  new  right  accrues,  a  new  entry  is  given,  508,  509. 
the  entry  must  be  upon  the  land,  and  followed  by  action  within 
one  year,  ib. 
extend  to  all  natural  persons,  all  freehold  and  leasehold  estates,   copy- 
holds, rents  and  offices  with  fee,  512,  513. 
multum  tempus  act  to  bear  the  King  and  his  lessees,  515. 
what  persons  and  estates  are  not  within 
mortgages,  II.  138. 
ecclesiastical  corporations,  IIL  513. 
advowsons,  ib. 
tithes,  514. 

dignities,  ib.  213,  not  even  in  case  of  adverse  possession,  ib. 
rents  created  by  deed,  or  reserved  on  any  particular  estate,  and  the 

certainty  appearing  in  the  deed,  514,  515,  523. 
fealty  and  other  services,  515, 
bond  debts,  and  other  specialties,  ib. 
-     trust  estates,  as  between  cestui  que  trust  and  trustee  when  there  is 
no  adverse  possession,  518,  aliter,  where  there  is,  ib. 
a  legacy  given  out  of  real  property,  528. 
Savings  in  the  statute  21  Jac.  1.,  511. 

2  T  2 
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.^   r^T^-».    onwrnTToiT-'.  rii-  +•     Jk  ^A-oijAonm!'l  ^als  ^  .-iiOyxnM- 

LIMITATION,  STATUTES  01  — continue^-   T  v  .„    _j^    ^ ;.'      ,. 
t.  where  fraud  is  charged,  defendant  cannol  pleaa  Stkt.  'Lta^'  to  the  dis- 
covery of  his  title,  but  must  answer  to  the  Iraud,  111.  5'-  / . 
whether  a  bill  pending  in  chancery  takes  the  case  out  of,  ib. 
LIMITATION,  Words  of,  re.  293. 

LINEAL  CONSANGUINn^¥v'.M»- -^  ^  ^^^• 

LINEAL  WARRANTY,  IV:  382;- ^  '    "'  .onsta^aiii 

LIVERY  OF  SEISIN,  I.  56,  58.  IV.  49,  50,  &c.  -V, 

equivalent  to  the  investiture  of  feudal  law,  I.  56. 
land  micrht  have  been  transferred  by  verbal  contract,  if  accompanied 

by,  till  29  Car.  2.  c.3;  s.  1.,  IV.  9,  28,  93- 
must  be  in  each  county,  where  the  lands  he  in  difterent  on^,  4-  0\). 

IV.  50.  ,  --^    __   niuvi  B 

unless  they  are  comprised  within  the  same  manor,  IV.  50. 
livery  in  deed  and  in  law,  50,  51. 
:-  >'    livery  in  law  does  not  transfer  the  freehold  till  entry,  5i,^,.  ,^.. 
may  be  given  and  received  by  attorney,  ib.  _  _.    ,^j^^.^ 

.    courts  of  law  and  equity  sometimes  presume  ifcWj.  fji^i^onjr/s'vd 
where  equity  will  supply  the  want  ot  it,  .>-.  c-|,    --ji,   jy.,;.;.^.^^ " 
necessary  to  a  feoffment,  49.^       _^     ,^io"aoas" 
necessary  to  the  operation  of  a  gilt,  5o.     ■ 
but  not  of  a  grant,  ib. 

necessary  to  the  completion  of  a  freehold  lease,  5b. 
but  not  to  that  of  an  exchange,  81. 
not  necessary  in  a  surrender,  93.  ^.„«.....  ;..   - 

nor  in  a  freehold  lease  under  a  poAver,.4j^  ^^jj^jri^j 
nor  to  the  completion  of  a  fine,  V.  59...,.  ;,.^  >nr,;-3^,g  ■.     .^ 
livery  to  one  joint  tenant  enures  to  all,  IL  446.  ,  -^^^  nisq  io  J. 
LOCAL  LIBERTIES,  might,  before  the  statute  27  Ifetfi  Wr^  conveyed 
to  uses    I.  36G.  -Adsa^i  ,irioJ3r;o  V7.f>iinoo  iji  3qoo:i', 

^^T-rvrwxT  ■''  -'on  loasm  sao'iojno.  . 

LOiNDOJN,  ^,.„,„,„    T    iQ^fanoiiqaoxa     J)B2  j 

custom  ol  barring  dower  there,  1,  18T.    r  ■    .    f-      r.^,,   _^„,,..       ,,   , 
a  married  woman  may  bind  herself  irl  Londpii^tff  ;a  €^gd- enrolled, 

a  recovery  may  be  suffered  in  the  court  of  hustings  thei^,V.'  367. 

LORD  AND  VASSAL.     See  Feuds.  ,,^  '^"^,  '^^.i^^r 

connexion  between,  I.  13,14.  orr^T^rcT*  »r 

duties  and  obligations  of,  13,  16.  '?«  ,8TayIiIAM 

respective  estates  of,  in  the  feud  :  .j^j^  ^glUpilAM 

nature  of,  14,  16.  ^    .  ,  Tfrtri.  T>f 

subject  to  forfeiture,  19,  20.  .JAIHHAM 

origin  of  lords'  courts,  21,  37.  '  gnHba 

LORD  OF  A  MANOR.  I.  40.     See  Copyholds.  n^^i^„l 

LORD  BY  ESCHEAT,     See  Escheat.  lofiar/> 

LUNATICS.     See  Idiots  and  Lunatics.  ftiisq 

;  tif}  v/od 

«ai  ,0  A'l  ,.L'        ■  1.  .ijibao'> 

.    :.;;:•:::.;— .ij^rti  vd — .Tf  .VI    ■■''^■'ly/r  '  .mhiBta 


MADDER  titheable.  III.  44,  49. 

MAGNA  CHARTA.     See  Statutes,  K.  John. 

MARLBRIDGE,  Statute  of.     See  Statutes,  Hen,  3. 
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MANOR.     See  Franchises,  Escheat. 

.  origin  and  nature  of,  I.  35,  36,  37.  III.  287,  &c.  ATIMIJ 

are  tenancies  in  gross  which  must  have  been  created  before  18  Edward, 

A.  D.  1289-90,  I.  40,  41,  42,  and  see  26,  27:        ;, 
of  uhat  things  consist,  111.  288.  ^  -^(ixbiisq  lixd  ij  x-nUydr 

the  freemen  tenants  of  a  manor  Avere  tenants  for  years,  L  237.         ' ' ' 
the  villein  tenants  hold  at  will  of  the  lord,  ib.  and  by  degrees  became 

copyholders,  holding  at  will  of  the  lord,   according  to  the  custom^ of 

the  manor,  269.  '  ■•- 

parsonage  may  be  a,  36,  n.--'"'-'     *  *   '-''"-^  . 
demesnes  and  services  arej''  -'■^bugr  iQ.ei;,. 

the  iwn  material  causes  of,  3r?'^''^^5mr 

essential  to  existence  of,  41.     '   >-'    » 
court  baron  is  the  main  cause  of,  38,  39,  40,  42.     See  Court  Baron, 
a  court  leet.  III.  295. 
superior  and  inferior,  I.  40."  -■•"  "" 
destroyed,  ^^ 

by  severance  of  all  the  demesnes  from  the  services  by  act  of  the 
party,  41. 

by  extinction  of  the  seri'ices  by  unity  of  possession  of  demesnes  and 
services,  &c,  42. 
revived,  after  severance  of  demesnes  by  act  of  law,  41,  42. 
reputed  manor 

remains  after  extinction  of  the  services,  42.^ 

lord  of,  has  the  same  franchises  as  if  the  services  still  existed.  III.  295. 
seigmony  in  gross  H  ,i«g'f*'^d'^:';:-  , 

remains  after  separation  of  the  seivtees'fFom  the  demesnes,  I.  42. 

released  to  tenant,  fealty  remains,  47. 
whether  is  of  ancient  demesne  or  not,  how  determined,  44. 
grant  of  part  of  Avaste  of,  by  copv,  semh.  must  be  by  consent  of  homage, 
ry^iT^fi-   :  275,  276.  ^ -,  -yn^U:.  -.v.    "■ 

except  by  contrary  custom,  tenable  at  laAV,  276. 
custom  of  one  manor  not  in  general  admitted  to  prove  that  of  another, 

I.  280.     Exception  in  mine  countries,  I.  280. 
fjglJQT^.  manor,  although  divided,  may  sometimes  retain  its  rights,  271. 
a  manor,  although  destroyed,  will  support  copyholds,  41,  271. 
customary  manors,  may  be  demised  by  copy  of  court  roll,  278. 
Avhat  passes  in  a  deed  by  the  Avord  manor,  IV.  281 — 283. 
what  in  a  fine,  V.  135,  136. 

MARKETS,  right  of  holding  them.  .  See  jFr«'«c^"Sf. 

MARQUIS,  title  of,  III.  145.  "''''-  ^'' 

MARRIAGE, 

selHng  of  Avards,  I.  32.  ..  ^{^  ^gr;, 

necessary  to  curtesy,  146,  147.  ,  .^     j    q,, 

and  to  doAver,  164. 

cannot  be  made  void  by  the  ecclesiastical  couptafter  the  death  of  either 

party,  147,  164.    _        _  .^bi',.o  iJoM  s-- 

hoAV  the  fact  of  marriage  is  proved,  164. 
conditions  against,  are  generally  A'oid,  II.  6,  16. 
marriage  contracts  by  female  infants,  IV.  17. — by  male  infants,  18. 
is  a  valuable  consideration,  I.  214.  IV.  24,  312,  470. 
dignities  by  marriages.  III.  165. 
distinction  between  a  conveyance  previous  to  and  in  consideration  of 

marriage,  and  a  conveyance  made  ^fterAvards  to  a  wife  or  children, 

IV.  473, 474.  ",>.      p     . 
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MARRI  AGE—coutlnued . 

how  far  the  consideration  of  marriage  extends,  IV.  479. 

conveyances  in  derogation  of  marriage  rights,  also  marriage  bonds,  and 

beneficial  leases  taken  as  rewards  for  procuring  marriage,  are  void  in 

equity,  444,  445. 
construction  of  marriage  articles,  274,  323. 
marriage  and  birth  of  a  child  revokes  a  devise,  VI.  95. 
Q.  whether  marriage  alone  revokes  a  devise,  98. 
revokes  a  woman's  will,  99. 

conditions  in  restraint  of  marriage.     See  Conditions. 
marriage  settlements.     See  Settlements. 

MARRIED  WOMEN, 

cannot  take  a  copyhold  by  grant  from  their  husbands,  if  lords  of  manors, 

1.287. 
no  act  of  a  married  woman  amounts  to  a  forfeiture  of  a  copyhold,  339. 
may  be  admitted  to  copyholds  by  attorney,  323. 
no  heriot  due  on  the  death  of  a  married  woman,  325. 
a  devise  of  a  copyhold  by  a  married  woman  is  void,  VI.  46. 
may  be  seised  to  uses,  I.  365,  376. 

no  laches  can  be  imputed  to  a  married  woman,  216.  II.  137. 
not  bound  by  delivering  up  voluntary  bond  to  settle  jointure,  I.  216. 
trust  for  the  separate  use  of  a  married  woman,  414. 
cannot  be  trustees  for  their  husbands,  435. 
purchase  in  the  name  of  a  married  woman,  ib. 
may  be  bound  by  a  condition,  II.  31. 
bound  by  a  degree  of  foreclosure,  235. 
exception  in  favour  of  married  women  in  the  statutes  of  limitation, 

III.  511. 
what  deeds  they  may  execute,  IV.,  20,  21. 
their  deeds  are  generally  void  both  at  law  and  in  equity,  21. 
may  be  grantees  in  a  deed,  22. 

may  take  from  their  husbands  under  the  statute  of  uses,  21. 
deed  of,  may  be  made  good  by  a  second  delivery  after  husband's  death,  3 1 , 
escrow  of,  ib. 
cainnot  make  leases,  75. 
may  join  with  their  husbands  in  declaring  the  uses  of  a  fine  or  recovery, 

power  of,  as  to  levying  fines  and  suffering  recoveries.     See  Fine  and 
Kecovery. 

effect  of  a  fine  in  barring  a  married  woman,  V.  177. 
■  --     cannot  declare  the  uses  of  a  lease  and  release,  IV.  144. 

may  execute  powers  of  appointment  or  revocation/  157. 

may  take  from  their  husbands  by  appointment,  101. 

cannot  bind  themselves  at  common  law  by  a  bargain  and  sale,  V.  177. 

may,  by  the  custom  of  London  and  some  other  cities,  bind  themselves 
by  a  deed  enrolled,  IV,  20. 

are  disabled  from  devising  by  the  statute  of  wills,  157.  VI.  14 

may  make  wills    in  case  their  husbands  are  banished,  or  have  abjured 
the  realm,  IV.  14^,  * 

may  be  devisees,  16.c  . 
MEMORIALS,      ^  -'^   ■ 

circumstances  required  by  the  register  acts,  IV.  482 

a  memorial  of  a  devise  may  be  registered,  VI.  10       ' 

of  annuities,  IV.  502. 

MEMORY,  legal,  III.  485. 
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MERGER,  1.65.     See  Surrender. 

takes  place  where  a  particular  estate  vests  in  the  person  who  has  the  fee 

simple,  ib. 
and  where  a  charge  as  a  sum  of  money  comes  to  him,  ib. 
but  not  where  the  money  is  secured  by  a  legal  estate  in  a  third  person,  ib. 
estates  tail  not  subject  to,  84,  85.  II.  429. 
exception,  V.  172. 
of  estates  for  life,  I.  108. 
an  estate  pour  auter  vie  will  merge  in  an  estate  for  a  inan's  own  life, 

105,  108.  . 

oftrust  estates,  449,  45G— 458. 
of  powers,  IV.  254. 
.  ,  _  of  an  estate  for  years,  I.  252. 

by  union  with  the  freehold,  52. 
-  by  surrender,  255. — to  a  reversioner  for  years,  IV.  95,  96. 

a  term  for  years  saved  from  merger  by  the  statute  of  uses,  1. 254, 386, 387. 
equity  relieves  against  merger  of  term,  255. 

MESNE  INCUMBRANCER,  I.  464. 
MESSUAGE, 

what  was  anciently  meant  by  this  word,  III.  78. 

Avhat  will  pass  by  it  in  a  deed,  IV.  283. 

what  in  a  devise,  VI.  190. 
MILITARY  TENURES, 

account  of,  I.  25. 

abolition  of,  33.  IV.  7,  8. 

MILK  titlieable,  III.  51. 
ailLLS, 

the  profits  of  them  are  titheable,  51. 

dower  of,  I.  179. 

MINES, 

belong  to  tenant  in  fee  simple,  I.  64. 

of  gold  and  silver,  belong  to  the  king,  ib, 

opening  mines  by  tenant  for  Ufe  is  waste,  122. 

whyi  opened  are  subject  to  dower,  179. 

custom  of  manor  as  to,  280. 

cannot  be  dug  for  either  by  the  lord  of  a  manor  or  by  the  copyholder, 
282,  299. 
but  may  by  lessee  of  land  and  mines  thereon,  121,  122. 

are  under  the  protection  of  trustees  to  presence  contingent  remainders; 
II.  356.         \ 

the  profits  of  mines  are  not  titheable  of  common  right,  III.  51. 

as  to  mines  being  a  distinct  right  from  the  right  to  the  soil,  V.  19. 

recoveries  cannot  be  suffered  of  mines,  368. 

royal  mines  do  not  pass  by  king's  grant  of  all  mines,  &c.,  45. — Excep- 
tions, 53. 

MONEY  to  be  laid  out  in  land, 

considered  in  equity  as  land,  I.  54,  102,  155. 

when  held  to  be  land,  489. — when  not,  226. 

maybe  entailed,  82. — mode  of  barring  such  entail,  102,  103. 

liable  to  curtesy,  155. 

does  not  escheat,  III.  474, 

a  fine  cannot  be  levied  of  it,  V.  135. 

will  pass  by  a  de\ase  of  lands,  tenements,  and  hereditaments,  VI,  189. 

following  money  into  land  when  wrongfully  expended,  I.  424. 
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MONK  dead  in  law,  I.  287.  3i?allno^»WfOAOTiiiajvfi 

MONSTRAVERUNT,  writ  of,  45.  -  -^^t  i<>-''^--='-  ~^  .^n-rn. 

T  bcis  3? : 
MORAL  CERTAINTY,  ,;,...  ,w  . 

*-86  rales  against  mere  possibility,  4^5 L 

al'oRtGAGE,         "      -  .^^^^p^^^^'.-..^^:'"^-^"';,/'/'"'-'^:'-;^^;^ 
ongin  of  mortgages,  tl.  7^.  „^j^^^  ^^  ^  ^j,^^  ..^,.j^^^„ 

mortgage  at  common  law,  78, 79.  ..      ^r      i    ^j-     ^r^         .- 

mterposition  oi  court  oi  chancery,  7".  ■.         .  ,      :  

description  of  a  mortgage,   81. — [in  fomtli  line  from  top  hv  without 

read  7vith.'] 
defeazance  or  dause  of  redemption  in  a  separate  deed,  ib.  141. 
covenant  for  payment  of  the  mortgage  »)on^y  is  now  usual,  as  an  addi- 
tional security,  82,  16.5.         /  ,*  "=  T  "7""^  '» 
efl^ct  of  it,  ib.  84,  169,  170;  ^''^  ^^"' "  ^'  ''^^^^  '  ,  ^^^^^    , 

mortgagees  in  fee  and  for  years,  82.  .  "i'^^iis.- 

'''"'  covenant  peculiar  to  mortgage  for  years,  83.  .'r\    rr 

AVelsh  mortP-ages,  ib.  141,  233.  -  '"''t     '        , 

'■"     equita.ble  mortgages,  as  e.  g.  by  written  agreement  to  transfeiran  estate 
or  deposit  of  title  deeds,  or  copy  of  court  roll  as  a  security,  83,  194. 
every  conveyance  of  a  real  estate  for  securing  repayment:  of '  a  sum  of 
•     money  is  a  mortgage,  83.  '   i^dt  k-nd 

restraints  on  the  right  of  redemption  are  void,  83 — 86.  '-''•■»3''''''^ 
"C   -' '     what  is  once  a  mortgage  continues  a  mortgage,  84,  88/  ^.jiOt'?. 

no  agreement  made  at  the  time  of  mortgage,  that  in  default  payment 

at  a  given  day  the  convej^ance  shall  l)e  absolute,  is  good,  84. 
no  sub.sequent  agreement  to  restrain  right  of  redemption  to  a  particular 
period,  is  good,  86. 
:.-:,.•;.  distinguished  from  a  new  agreement  for  an  absolute  purchase,  ib. 

and  from  a  defeazible  conditional  purchase,  89. 
y'"  •  a  pov/er  of  sale  niay  be  given  to  a  mortgagee,  if  the'  money  borroAved  is 

not  paid  at  the  given  time,  94.  ' 

'•■•--  may  be  assigned,  98,  107.  ■\3ii>:4i^\isq  ^  -, 

assignee  only  entitled  to  what  is  really  due,  107,  108.-'^ '"''  -  ■  '■ 
•        is  .considered  in  equity,  and  descends  by  will  as  personal  property,  the 
debt  being  the  principal  and  the  land  the  accessory,  81,  82,  108,  109, 
115,184,     ,  o  vijii  »i),i  svi.:- -;.j  .ui^i^i'O 

unless  the  intention  of  mortgagee  seems  to  hasve  been  dtberwisetlltlS. 
the  right  to  the  land  follows  the  assignment  or  forgiving. of  the  debt, 

though  such  forgiving  were  by  parol,  109. 
but  the  land  must  be  reconveyed  after  payment  of  the  money,  ib.  110. 
unless  the  mortgage  is  for  years,  and  the  term  ceases  by  proviso  for 
cesser,  110. 
j^.j;  irretleemable,  when,  113.v,Z5   cV-     >r' 
by  husband  and  wife,  170. 

Second  mortgage,  114,  186,  199—205.     See  i)ifra,  of  Tacking. 
advowson  may  be  mortgaged.  III.  23. 

copyhold  may  be  mortgaged  by  surrender,  V.  511.  ,:ii.i^xsux 

how  afiected  in  equity  by  the  register  acts,  IV.  469.         <^6j  of  oh 
equity  of  redemption  of  mortgage  in  fee  made  before  marriage  is  not 

liable  to  the  dower  of  the  mortgagee's  vvife,  I.  172,  175. 
aliter  for  mortgage  for  years,  172.  11.  80,  124. 
by  a  joint  tenant,  serves  the  joint  tenancy,  450. 
of  lands  devised,  operates  as  a  partial  revocation  of  the  devise,   VI. 

119,  120. 
what  words  pass  mortgages  in  a  devise,  218—220.     See  Devise. 
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MORTGAGE— continued.  ^i  alh^ah  )i kluM 

merges  in  estate  of  fee  simple,  I.  65.  ■  •"''■  ".'  -  •'■'''     "'QT* 

Mortgagor^  interest  and  poAver  of, 
how  considered  in  equity,  82. 

is  quasi  tenant  at  will  to  mortgagee,  97,  98,  103.   Exception,  97,  98, 
not  entitled  to  six  months  notice  to  quit,  98,  100,soof  his  lessee,  99. 
his  interest  is  therefore  inferior  to  that  of  tenant  at  will,  ib. 
usually  made  a  party  to  assignment  by  mortgagee,  108. 
loses  his  right  of  redemption  by  fraud,  112. 

may  nominate  in  case  of  an  advowson,   III.  22,  but  mortgagor  pre- 
sents, 23. 
must  make  what  title  to  mortgagee,  II.  232,  233. 
;,r^. Mortgagor  in  possession, 

cannot  commit  Avaste,  II.  98. 
cannot  make  a  lease  to  bind  the  mortgagee,  ib. 
cannot  bear  the  mortgagee  by  fine  and  non-claim,  101.  V.  268. 
after  forfeiture,  is  in  what  situation  quoad  mortgagee  and  strangers, 
II.  113. 
„..-,..-  Jias  such  a  possession  as^  in  equity  is  equivalent  to  actual  seisin, 

Mortgagee,  interest  and  power  of,  I.  489.  II.  98,  101. 

has  the  legal  estate,  101,  as  far  as  necessary  to  his  security,  112. 
considered  in  equity  as  trustee  for  mortgagor,  82,  101,  109,  112. 
holds  the  lands  mortgaged  as  a  pledge  for  securing  repayment  of 
sz'^.i  money  borrowed,  101. 

may  sell  under  a  power,  94. 
:.-  .    :   : .  on  non-payment  of  the  interest, 

may  bring  ejectment,  subject  to  what  stay  of  proceedings,  ib. 
may  give   notice  of  the  mortgage  to  the  tenants,  and  is  then 
entitled  to  the  rent,  ib. 
of  a  lease  by  assignment,  is  subject  to  the  covenants,  though  he  never 

occupied  or  became  possessed  in  fact,  103,  104. 
is  a  purchaser  for  valuable  consideration  within  27  Eliz,  c.  4.,  I.  489. 
IV.  472. 
,  ii    ,r,ikijsband:f<^£  mortgagee  in  fee  cannot  be  tenant  by  the  curtesy  unless 
>ii;i    •  ■  (vFhen, -II.  115. 

ought  to  have  the  title  deeds,  and  why,  192 — 195. 

'*' Mortgagee  in  possession, 
,)df->;;     ■will  be  restrained  by  chancery  from  committing  waste,  104. 
except  when  the  security  is  defective,  ib. 
'-''      produce  of  timber  cut  down  by,  how  applied,  ib. 
~ '-         of  a  copyhold,  may  commit  what  waste  to  prevent  forfeiture,  ib. 
cannot  make  leases  so  as  to  bind  mortgagor  ;  Exception,  ib. 
cannot  present  to  a  living,   105,  except  the  mortgagor's  nominee, 

111.22. 
nor  bar  mortgagor  by  fine,  II.  105. 
who  renews  a  lease,  is  a  trustee  for  mortgagor,  ib. 
must  account  with  the  mortgagor,  as  his  bailiff,  for  the  profits,  1 05, 107. 
so  to  the  creditors  if  he  collude  with  mortgagor,  103,  106,  107. 
3on  r     a.ssigning  his  mortgage,  without  mortgagor's  consent,  is  answerable 
for  the  profits,  106. 
will  not  be  allowed  any  thing  for  his  trouble  in  receiving  rent,  107. 
will  be  allowed  what  expenses,  ib. 
.1  v'       whenever  gross  sum  received   by,  exceeds  the  interest,  it  shall  be 
applied  to  sink  the  principal,  ib. 
may  assign  his  mortgage  before  or  after  entry  into  possession,  98, 107. 
assignment  by,  to  insolvent,  is  a  breach  of  trust,  ib. 
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MORTGAGE— continued. 
Mortgagee  in  possession, 

assignee  is  only  entitled  to  what  is  really  due,  II.  107, 108. 
and  must  allow  payments  to  the  mortgagee  without  notice,  ib. 
An  equity  of  redemption, 

origin  and  nature  of,  79,  80,  111,  112,  115. 

the  right  to  redeem  cannot  be  restrained,  83. 

may  be  lost  by  fraud,  (4  W.  c.  16.)  112. 

similar  in  many  respects  to  a  trust  estate,  113,  116. 

may  be  divested,  and  adverse  possession  obtained,  114. 

is  alienable  and  entailable  as  a  trust  estate,  ib. 

passes  by  voluntary  conveyance,  233. 

is  devisable  as  such,  ib.  VI.  27. 

such  course  is  within  statute  of  frauds,  72. 

descends  as  trust  estates  to  the  heir  of  mortgagor,  II.  114. 

though  no  release  to  mortgagee  appears,  when,  108. 

follows  the  customary  descent  as  in  borough  English  or  gavelkind,  114. 

there  may  be  possessio  fratris  of,  ib. 

may  be  mortgaged,  ib. 

such  mortgage  is  usually  called   a  Second  Mortgage,  and  why 
seldom  advised,  ib.  186. 
may  be  charged  with  payment  of  an  annuity,  114. 
of  a  mortgage  in  fee,  is  subject  to  curtesy,  ib.  I.  155. 

for  there  may  be  a  seisin  of  it,  II.  115. 
of  a  mortgage  in  fee  not  subject  to  dower,  1.172,175,444.11.80, 118. 
of  a  mortgage  for  years  is  subject  to  dower,  I.  172.  II.  80,  124. 

chancery  will  relieve  the  dowress,  by  remo^ang  a  satisfied  term,  124. 

dowress  must  pay  one-third  of  the  interest  or  of  the  principal,  if  the 
term  is  not  satisfied,  ib. 
is  subject  to  crown  debts,  and  may  be  sold  under  extent,  ib. 
of  mortgage  in  fee  is  assets  in  equity,  sometimes  in  law,  ib. 
of  a  trust  estate  is  equitable  assets,  125. 
cannot  be  extended  by  a  judgment  creditor,  ib. 
effect  of  a  devisee  of  it  for  payment  of  debts,  ib. 

who  may  redeem, 

all  those  who  devise  interest  from  mortgagor  by  purchase  or  devise,  ib. 
heir  at  law  or  by  custom,  ib. 

a  subsequent  incumbrancer  as  a  judgment  creditor,  ib. 
a  creditor  by  statute  even  after  foreclosure,  ib. 
a  dowress,  jointress,  and  tenant  by  curtesy,  127. 
the  crown  on  outlawry  of  mortgagor,  ib. 
"whoever  redeems,  must  do  equity,  ib.  128. 

thus  heir  at  law,  devisee,  or  executor  of  mortgagor,  cannot  redeem 

a  mortgage  without  also  paying  off  money  due  on  bond  to  the 

same  person,  128 — 134.     See  infra,  of  Tacking. 
but  mortgagor  himself  may,  ib. 
bond  creditor  taking  assignment  of  mortgage  has  the  same  equity 

against  mortgagor  and  his  heirs^  that  both  debts  may  be  paid,  1 28. 
but  this  rule  does  not  hold  against  a  purchaser  or  assignee  of  the 

equity  of  redemption,  129. 
if  one  of  two  mortgages  to  the  same  person  is  a  defective  security, 

both  must  be  redeemed,  134. 
Avhere  one  of  two  several  tenements  separately  mortgaged  is  below 

the  value,  and  the  other  is  above  it,  the  heir  must  redeem  both, 

134,  135. 
second  mortgage  with  notice  cannot  redeem  the  first  mortgage ; 

without  paying  off  further  advances  on  the  first  mortgage,  186. 


INDEX.  643 
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An  equity  of  redemption, 

no  precise  time  fixed  for- redemption,  II.  136. 

but  twenty  years  possession  by  mortgage  generally  makes  a  mortgage 
irredeemable  by  analogy  to  the  Statute  of  Limitations,  136,  137. 
except  where  there  is  a  disability,  137. 

and  party  sues  within  ten  years  after  its  removal,  139. 
or  where  an  account  has  been  settled,  ib. 
or  where  the  mortgagee  has  acknowledged  the  mortgage  within 

twenty  years,  140. 
where  no  time  is  appointed  for  payment,  as  in  case  of  a  Welsh 
mortgage,  141. 
but  this  perpetual  right  of  redemption  may  be  lost  by  subsequent 
agreement,  142. 
where  lands  are  conveyed  to  a  person,  till  by  perception  of  the 

rents  he  is  paid  principal  and  interest,  143. 
where  mortgagor  continues  in  possession,  if  only  of  part  of  mort- 
gaged premises,  144.     • 
where  there  is  fraud  in  the  mortgagee,  145. 
Qu.  whether  it  will  escheat  to  the  crown,  III.  474. 
is   within   stat.   11  Hen.  7.  Ci   20.   for  preventing  jointresses  from 

levj'ing  fines  or  suffering  recoveries,  V.  451,  452. 
of  a  copyhold,  follows  the  custom  as  to  the  legal  estate,  511,  512. 

Payment  of  mortgage  money  and  interest : 
personal  estate  is  lirst  liable>  II.  146,  147. 
even  in  favour  of  a  devisee,  148. 
and  though  there  is  a  disposition  of  the  personal,  or  a  charge  on 

the  real  estate,  for  payment  of  debts,  ib.  149. 
on  mortgages  by  husband  and  wife,  for  the  husband's  benefit,  the 

husband's  personal  estate  is  first  liable,  170. 
aliter,  if  the  sum  borrowed  on  the  wife's  estate  is  partly  to  pay  her 

debts,  and  partly  for  the  husband's  use,  174. 
or  if  it  appear,  by  parol  evidence,  not  to  have  been  the  wife's  in- 
tention to  stand  as  a  creditor  for  the  mortgage  money,  175,  176. 
land  devised  for  payment  of  debts,  is  applied  in  default  of  personalty 
.\.      to  discharge  mortgages,  150,  and  also  lands  descended,  152. 

real   property  will   be   applied  before  personalty,  in  discharging  a 
mortgage,  w^here 
testator  exempts  his  personalty  by  substituting  his  real  estate,  161. 
or  specifically  bequeaths  a  chattel  in  his  will,  163. 

personal  estate  is  not  liable, 

where  the  mortgage  debt  is  contracted  by  another,  for  it  is  not 
personal,  164. 
nor  in  the  first  instance,  though  the  party  .covenant  to  pay  the 

mortgage  debt  of  another,  ib. 
nor  though  the  party  charges  his  real  and  personal  estate  with 
his  debts,  167. 
where  an  equity  of  redemption  only  is  purchased,  168. 

nor  in  the  first  instance,  though  the  purchaser  covenant  to  pay 

the  mortgage  money,  169. 
unless  the  purchaser  makes  the  debt  his  own,  170. 
proportion  to  be  paid  by  tenants  for  life  and  remainder-men  in  re- 
deeming, 177. 
where  tenant  for  life  or  in  tail  pays  off  a  mortgage,  ib. 
payment  of  interest,  178. 
rates  of  interest  in  Great  Britain,  Ireland,  or  West  Indies,  ib.  179, 


644  INDEX. 

MORTGAGE— continued.  jurihxroa-^aOAOTHOM 

Payment  of  mortgage  money  and  interest.:  '        >:,  \._';|    *»-. 

interest  on  mortgages  is  due  de  die  in  diem,  II.  179.     'w  '  ' 
agreement  for  lowering  interest,  ib.  '      i  * 

agreement  for  taking  higher  rate  of  interest,  on  default"  in  its  pay- 
ment, ih. 
^^    ,     interest  due  is  not  to  be  turned  into  principal,  except  on  advance  of 
*^''^''         fresh  money,  180,  181. 

-mo.-    ^"^^'■^^^  "PO"  interest  IS  allowe^d,,  ,.^     _„|,,.;,  ■^-'.iV.sV^' 

where  a  mortgage  is  assigned  1)ona'fiae,^'an(t  with  mortgagor's  con - 
„^Wr-*  -^f     ^^"'■'  ^"^  assignee  pays  interest  due,  ib. 

"where  an  account  has  been  settled  and  signed  by  the  parties,  ib. 
or  has  been  settled  by  a  master  in  chancery,  including  costs,  ib. 
■where  equity  enlarges  time  of  payment,  in  order  to  prevent  fore- 
closure, 181. 
against  an  infant,  only  where  a  benefit  accrues  to  him,  ib. 

.^ who  are  bound  to  pay  interest  on  a  mortgage, 

•" '^         tenants  in  fee  and  for  life,  18-1.    ;''"'^    'V     Ir"^-'    *  jT    ' 
mlant  tenants  m  tail,  182.   ^  .,•„  „  ^„.„  .,,„:.,  „»  ^,   -r^  ^  j, 
1^.  -  .    *^'^o  are  not  bound  to  pay  interest  on  a  mortgage,  „' "/  ^  .     ' 
"''^*'  tenants  in  tail  of  full  age,  ib.  :..,',,. ^ 

issue  in  tail,  or  remainder-man,  181,  182, 
remainder-man  shall  have  benefit  of  payment  of  interest  of  a  mort- 
gage by  tenant  in  tail,  183.  _  ■ 
mortgage  money  is  payable  to  executor  of  mortgagee,  ilK'n  ^ 
parol  evidence  of  payment  of  the  debt  is  admissible,  109. 
when  the  debt  is  discharged,  the  mortgagee's  interest  in  the  land 
,*G;tur:        ceases  in  equity,  though  his  legal  estate  continues,  1S4. 

Order  in  which  mortgages  are  paid  : 

mortgages  are  paid  according  to  priority  of  dates,  !tS5. 

subsequent  loan,  made  under  clause  in  first  mortgafi^e  for  further  ad- 
vances, has  a  priority  to  a  second  mortgage,  ib.  186, 

not  preferred  in  equity  to  debts  by  statute  judgment  or  recognizance,  ib. 

legal  incumbrances,  without  notice  of  prior  equitable  incumbrances, 
are  preferred  to  them,  187.  . ^  ,i.;,\'j  ud  Vo 

possession  of  the  deeds  by  second  mortgagee '^^'ivJH'^'^dC'^' give  him  a 
priority,  unless  there  is  a  fraudulent  purpose,  or  concurrence  in 
such  a  purpose,  or  gross  negligence,  amounting  to  evidence  of 
fraudulent  intention,  192 — 196.  , 

equity  will  not  take  title  deeds  from  possession  of  second  mortgagee, 
...     .         iijilessthe  first  mortgagee  pays  him  his  money,  196. 

a  defective  first  mortgagee  loses  priority  to  a  second  efTective  one,  ib. 

but  is  preferred  to  bond  or  other  debts,   not  originally  affecting  the 
•■*-"^''    land,  197.  "" 

priority  may  be  lost  by  the  fraud  of  the  first  mortgagee,  in  concealing 
his  own  mortgagee,  when,  199,  200. 
■"*■         prior  incumbrancer  is  bound  to  answer  what  questions,  200. 

effect  of  attestation  by  prior  mortgagee  of  second  mortgage  deed,  ib. 

.,    ;  Tacking  subsequent  to  fdor  incumbrances :  (See  supra  Equity  of  Re- 
demption.)        -       ^jfi^,n  _ii^ 

aprior  mortgagee^ ^|tj,^,  Jr.  '.v^tsd 

cannot  tack  a  bond  to  his  mortgage  debt;  for  that  would  prejudice 
tlie  puisne  incumbrancer,  128,  130,  132. 
but  the  land,  when  redeemed,  is  assets  for  the  heir,  or  devisee, 
or  executor,  to  pay  off  the  bond,,  in  order  to  prevent  circuity, 
128, 131, 134.  x&iU-9^:>mim<i'^hsiS^yf^y 
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Tacking  subsequent  to  prior  incumbrancef '^^.^Jg^^^"^^^^^^^^ 

a  prior  mortgagee  ....;.    ,Z.'  ,':v\«.,,-,~...r.-v.^' 

-  cannot  tack  a  bond  to  his  mortgage  debt,  &c, 
X^-q  -ii       aiiter,  where  there  is  a  devise  for  payment  of  debts,  created  by 

,         mortgagor's  will,  11.  133. 
to  »3n£7i^^^^  creditor  taking  assignment  of  mortgage  shall  be  paid  both, 
128. 
cannot  tack  a  puisne  mortgage,  if  he  had  notice  of  mesne  incum- 
-"^»^'^-^brances,131. 

nor  if  he  takes  the  assignment  of  the  puisne  mortgage  as  trustee 
'•^!.'^^"    only,  132.  :'Z^r-.'\ 

/'^^ ''^'^Tiavins  a  puisne  incumbrance,' a  mesne  mortgagee  must  redeem 

may  tack  his  mortgage  to  a  judgment,  where  both  are  in  the  same 
right,  ib.  205. 

is  entitled  to  the  full  amount  of  a  puisne  incumbrance  purchased, 
though  he  does  not  give  full  value  for  it,  133,  221, 

but  this  rule  does  not  apply  to  agent,  trustee,  heir  at  law,  or  execu- 
tor, buying  in  puisne  incumbrance,  as  against  another  incum- 
brancer, ib. 

making  further  advances  has  preference  over  second  mortgagee, 
with  notice  of  prior  mortgage,  186.  .,■"  J 

a  puisne  mortgagee,  " 

without  notice  of  prior  incumbrance  may,  by  tacking  his  mortgage 

to  it,  obtain  priority  over  mesne  mortgages,  200 — 203,  205. 

for  purchaser  without  notice,  who  afterwards  obtains  assignment 

of  prior  incumbrance  to  trustee  for  himself,  protects  the  land 

from  mesne  incumbrances,  I.  464.  II.  75,  200,  202. 

-bii  TstitJi  protected    against   mesne  incumbrances,  by  covenant   that  firs* 

mortgage  shall  secure  the  subsequent  sums,  185,  186. 
di  sonfii  :>yl*o  takes  in  a  term  in  gross,  or  attendant  to  trustee  for  himself, 
.?.e3Gjtno'iii.     will  prevail  in  ejectment  against  a  prior  mortgagee,  205. 

how  far  protected  by  taking  in  a  first  incumbrance,  220. 
£  Olid  9 .  niust  have  the  best  right  to  the  legal  estate  to  be  entitled  to  priority, 
fix  ^oflsii'  '  214,  215.     ;.^ 
'to  aoasbiJPaytake  in  a  prior  incumbrance  pendente  lite,  222c 

.'fawjnt 
^..creditor  by  judgment,  ,.-;.-,, 

,'*-»§£§  10;  '^.^jjj^yj.^  i^y  buying  in  an  old  mortgage,  tack  it  to  his  judgment  so  as 
f       ^  to  gain  it  a  preference  over  subsequent  mortgage,  203. 

ri    wV*^*'        ^^^  ^  prior  mortgagee  may,  132,  205. 
9  I  c/'-'gffgpt  ^f  a  declaration  of  trust  of  a  term  in  favour  of  incumbrancer, 

^ai  ^^'^iiustody  of  title  deeds  respecting  a  term,  v.ith  a  declaration  of  trust  of 
it  in  favour  of  a  second  incumbrancer,  is  equivalent  to  actual  as- 
,     .-    ,   signment,  ib.  and  see  227,  228. 
'  '^  l^  lidw  far  an  old  incumbrance  will  protect  a  puisne  mortgagee,  220, 
-aii  t-.  at  what  time  a  prior  incumbrance  may  be  got  in,  221,  pendente  lite, 
222,  225,  but  not  after  judgment,  ib. 
between  incumbrancers,  having  only  equitable  securities,  the  prior  in 
90ikui9ic  time  is  preferred  in  payment,  226. 

a  mortgagee  will  not  be  allowed  to  tack  a  judgment  debt  to  that  due 
,992X75 b     on  mortgage  of  a  copyhold,  V.  512. 
«"-^-"   '  what  will  amount  to  notice  of  a  prior  incumbrance,  II.  229. 
direct  and  constructive  notice,  ib.  230. 
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Foreclosure : 

nature  of,  II.  232. 

ejectment  may  be  brought,  pending  bill  of,  233. 

no  power  of,  in  Welsh  mortgages,  ib.  144. 

binds  all  persons  claiming  under  entail  of  equity  of  redemption,  233. 
■    infants  bound  by,  if  they  do  not  shew  cause  against  it  in  six  months 
after  attaining  full  age,  234. 
what  grounds  infants  may  take  on  such  shewing  cause,  ib. 

married  Avomen  are  bound  by,  235. 

decrees  of,  sometimes  opened,  and  further  time  for  redemption  de- 
creed, ib. 

a  right  of,  is  forfeited  by  fraud,  145. 

a  sale  sometimes  decreed  ;  as,  e.  g.  when  the  estate  mortgaged  is  re- 
versionary, 235. 

power  of  equity  to  make  decrees  before  hearing  suit  of,  what,  ib. 

an  advowson  may  be  mortgaged.  III.  21. 

a  copyhold  may  be  mortgaged  by  surrender,  V.  511. 

how  a  mortgage  is  afi'ected  in  equity  by  the  register  acts,  IV.  469. 

equity  of  redemption  of  mortgage  in  fee,  made  before  the  marriage,  is 
not  liable  to  the  dower  of  the  mortgagee's  wife,  I.  172,  175,  444. 
II.  118. 

by  a  joint  tenant  severs  a  jointure,  450. 

a  mortgage  is  devisable,  VI.  27. — such  devise  within  the  statute  of 
frauds,  72.      .  ■ 

a  mortgage  of  lands  devised  operates  as  a  partial  revocation  of  the 
devise,  119,120. 

what  words  pass  mortgages  in  a  devise,  218,  219.     See  Devise. 

merges  in  estate  of  fee  simple,  I.  65. 

MORTMAIN, 

statutes  of,  62,  63, 

grantee  of  estate  in  fee,  shall  not  aliene  to  ecclesiastical  corporation, 

II.  2. 
king's  license  in,  I.  63.  III.  22. 


N. 


NAME, 

proviso  for  assuming,  II.  315. 
describing,  in  a  deed,  IV.  277. 

adopting  a  surname  is  not  a  sufficient  consideration  to  raise  a  use  in  a 
covenant  to  stand  seised,  119. 

NATURAL-BORN  SUBJECTS,  who  are  considered  such,  III.  365. 

NATURALIZED  PERSONS, 
maybe  freeholders,  I.  62. 
entitled  to  dower,  169. 
distinguished  from  denizenSj  III.  367. 
may  inherit,  ib. 

NAVIGATION, 

shares  in  navigation  of  a  ri\'er  are  real  property,  I.  54. 
dower  of  shares  in,  171. 


c 
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NEW  RIVER  SHARES, 
are  real  property,  I.  54, 
fines  may  be.  levied  of  them,  V.  135. 

NOMINATION, 

distinguished  from  presentation,  III.  3. 

a  mortgagor  of  an  advowson  may  nominate,  22. 

NONCLAIM,  statute  of,  V.  154. 

NON  OBSTANTE,  V.  54. 

NONUSER, 

does  not  devest  a  rent,  III.  338,  340,  513. 
is  a  cause  of  forfeiture  of  a  franchise,  308. 
when  a  forfeiture  of  an  office,  132. 

NORMANDY, 

customary  law  of,  introduced  into  England,  I.  3,  4,  30 — 32. 

NOTE  OF  A  FINE,  V.  77. 
NOTICE, 

What  constitutes  notice  of  an  incumbrance,  II.  229. 
direct  notice,  by  formal  communication,  ib. 
constructive  notice,  by  a  decree  and  several  other  means,  230. 
a  lis  pendens,  222,  225. 

registering  a  deed  is  not  notice,  IT.  230.  IV.  487,  488. 
notice  to  the  .agent  is  notice  to  the  party,  49 1 . 
notice  to  the  attorney  is  notice  to  the  party,  496,  499. 
takes  away  the  effect  of  registering,  491 — the  notice  must  be   fully 

proved,  499. 
how  proved,  495, 

of  a  prior  incumbrance  makes  a  purchaser  liable,  II.  225 — 228, 
of  a  trust  will  make  a  purchaser  liable  to  the  trust,  I.  490.   II.  337, 

368. 
necessary  to  entitle  a  mortgagee  to  rent,  II.  101. 

immaterial  to  invalidate    a  conveyance  under  the  statute  of  Eliz. 
against  fraudulent  conveyances,  IV.  460. 
Notice  to  quit, 

a  tenant  at  will  must  have  six  months'  notice  to  quit,  I,  260,  also 

a  tenant  from  year  to  year,  263. 
a  receiver  appointed  by  the  court  of  chancery  may  give  notice  to 

quit,  265. 
notice  in  writing  is  a  sufficient  demand  of  possession,  ib.,  and  is  ne- 
cessary to  entitle  the  landlord  to  double  value  under  4  Geo.  2. 
c.  28.  s.  1,  for  holding  over  after  his  notice  to  quit,  266. 
may  be  given  previous  to  the  expiration  of  a  lease,  265,  266. 
persons  holding    over  after  giving  notice  to  quit  must,  by  statute 
11  Geo.  2.  c.  19.  s.  18.  pay  double  rent,   266. — a  parol  notice  is 
within  the  statute,  267, 

NULLUM  TEMPUS  ACT,  III.  515.  V.  232. 


o. 

OCCUPANCY.     See  Estate  pour  metre  vie. 
General, 

on  death  of  tenant,   pour   autre  vie  in  lifetime  of  cestui  que  vie, 
L  114. 
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General      '  '***  htm  vniaf^b  is  nn^tfmi  *ioa&iBUih 

could'not  be  against  the  king,  I.  114.  "  '^^^  "^'^'^  V'l'P^ 

nor  formerl}'  of  arent  or  other  incorporeal  hereditaitseiit^']:'i*4['1ni^3. 

taken  away,  I.  115.  ''"^ 

Special,  /'^ 

of  heir  of  tenant  pour  autre  vie  on  death  of  cestui  que  vie,  ib. 

semb.  an  executor  can  be  a  special  occupant,  1^,5,  116;  III,  333. 

heir  preferred  to  executor  in,  I.  117.  ^I'ri'^f :  Hr-?  --f 

of  a  copyhold,  289.  '^ 

fine  is  payable,  310,;;      \, 

of  a  rent,  III.  333.        '''    ^•*- 

OFFICES, 

arc  incorporeal  hereditaments,  HI.  2,  108.  ,' 

an  ofBce  described,  ib.  -...     :      ■- 

are  either  public  or  private,  ib.  109.  ,T0£  ^60'; 

are  judicial  or  ministerial,  109.  ^  ?  jJiY/"  .J/iVIli''LV'v/ 

the  nine  great  offices  of  the  crown,  ib.      ^^.,^^  ^^r^^"  "^^g,'  //   sBiirtltA 
all  public  offices  must  originally  have  been  cjffsale^^jb^  ti|^^^Qy;efpgn,  ib, 
derived  from  immemorial  usage,  ib.  ,  t -s  hr-iw;..-.',-   , ^  •,     ■ 

the  king  (since  34  Ed.  I.)  canngt  erect  _an^  ,^ljew.''.omce  with  hew  fees 

without  consent  of  parliament,  ib. 
nor  annex  new  fees  to  old  offices,  110.  •"'^x' 

how  offices  must  be  granted,  ib,  '^^  •*  ^^foils^T?  ^  ^ 

by  patent  when  held  of  the  crown,  and  witH "  aTI' aacienV  rfglits,  and 
every  thing  incident  to  it,  ib. 
Offices  incident  to  other  superior  offices 

Avhat,  ib.  C 

cannot  be  granted  by  the  crown,  ib.. 

nor  reserved  on  grant  of  superior  office,  ib. 

must  in  general  be  granted  by  deed  duly  executed,  Exception,  111, 

house  or  land  belonging  to  an  office  pass  by  the  grant  of  the  office  by 
deed, ib. 

when  grantabic  by  bishops,  are  not  within  the  disabling  acts,  113. 
when  grantable  by  bishops,  are  not  within  the  disabling  act&^  11 1, 11 2. 
may  be  granted  on  erection  of  a  new  bishopric,  112. 
ministerial  offices  may  be  granted  to  two  persons,  115. 
so  may  judicial  offices  where  the  usage  has  been  to  grant  them  so^ib. 
eftect  of  death  of  one  of  such  two  grantees,  1 16.  ^    ' 

descent  of  offices,  ib.  397.  '^ 

'      Estates  which  may  be  had  in  dilierent  offices, 

estate  in  fee,  or  for  life  of  grantee,  116.  .  .^^ 

grant  quamdiu  se  bene  gesserit  gives  an  estate  for  life,  ib. 

estate  for  years,  117,  118.  IV.  65. 

grantable  to  one  person  in  trust  for  another,  III.  117. 

estate  at  Avill,  118. 

estate  in  reversion,  119. 

estate  tail,  120. 

estate  in  dower  and  by  curtesy,  121. 
what  offices  may  be  entailed  within  the  stat.  de  donis,  120.  _    ^ 

what  offices  maybe  assisjned,  121.  "' 

who  may  hold  offices,  122. 

grant  to  an  infant  of  office  of  skill,  when  void,  123.  - "" 

ministerial  office  exercisable  by  deputy  may  be  granted  to  any  person, 
even  to  women,  ib. 
when  exercisable  in  person,  and  when  by  deputy,  124,  125.  IV.  64* 
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OFFICES — continued.  .     .       v-   ^'/  ^  m '  ?030 

difference  between  a  deputy  and  assignee  of  an  office,  III.  yl^y^^^, 
deputy  when  appointed  by  coparceners  in  an  office,  ib.  Mr..,. 

qualifications,  as  oaths,  &c.  necessary  for  holding  offices,  127, 
offence  of  selling  or  buying  offices,  128. 

what  offices  are  within  stat.  5  and  6  Ed.  6.  ib.  j  .> 

what  are  not,  130.  .    ,.. 

Avhat  bargains  are  not  within  the  statute,  ib. 
where  equity  will  supply  its  defects,  13L 
How  lost, 

by  forfeiture,  132. 

by  accepting  an  incompatible  office,  134. 

by  destruction  of  the  principal  office,  135. 
with  fee,  are  within  the  statute  of  limitations,  513. 
fines  may  be  levied  of  offices,  V.  133. 
persons  having  land  annexed  to,  may  be  barred  by  fine  and  nonclaim, 

206,  207. 

ORIGINAL  WRITS, 

of  fines,  V,  64.     fiee  Fine. 

ofrecoveries,  288,     See  Recovery. 

may  be  amended  as  to  mistakes  of  the  clerk,  383. 

do  not  abate  on  the  death  of  a  king  or  queen,  66. 
OUSTER, 

of  the  freehold,  I.  60. 
. .    a  tenant  in  common,  presumed,  after  long  acquiescence,  to  have  been 
ousted,  II.  477. 

actual,  Avhat,  ib. 

OUTLAWS, 

may  be  grantor  or  grantee  of  copyhold,  I.  285,  287. 
cannot  present  to  livings.  III.  24. 
may  levy  fines,  V.  118. 

OUTSTANDING  TERM,  I.  454,  461 ,  &c. 

a  right  to  the  term  by  the  declaration  of  the  parties,  456. 

jointress  and  tenant  by  curtesy  relieved  against,  155,  483. 

satisfied,  assigned  to  trustee,  on  express  trust  to  attend  the  inheritance, 

the  owner  acquires  in  another  person  and  unsatisfied,  bars  ejectment, 

449,483. 
when  presumed  to  be  reconveyed  or  surrendered,  450,  &c.  484,  «fec, 

11.110. 
effect  of  purchaser  without  notice  buying  up  prior  incumbrances,  1,464 . 

II.  75, 200, 205. 
court  of  chancery  will  remove  a  satisfied  outstanding  term  in  favour  o  f 

a  dowress,  when,  II.  120.,  of  a  tenant  by  the  curtesy,  I.  155,  483,,  o  f 

a  jointress,  216. 


P. 


PAPIST, 

cannot  present  to  living.  III.  24,  25. 

PARCELS, 
5       how  they  should  be  described  in  a  deed,  IV.  28  L 

how  in  a  writ  of  covenant  to  levy  a  fine,  V.  135. 

how  described  in  a  declaration  of  uses,  IV.  130. 
VOL.  VI.  2  U 
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PARCELS— continued.  .        . 

how  in  a  writ  of  entry  to  suffer  a  recovery,  V.  369. 
how  in  a  devise,  VI.  218.     See  Devise. 
the  description  of  parcels  in  a  writ  of  covenant  to  levy  a  fine  may  be 

amended  if  erroneous,  V.  135. 
the  description  of  parcels  in  a  recovery  may  be  amended  if  erroneous, 

384. 

PARES  CURIAE, 

freemen  attending  the  lord's  court  to  determine  disputes  arising  within 
his  seignory,  are,  I.  21.  III.  140.,  freeholders  became,  I.  57.,  dissei- 
sors became,  61. 

PARK.     See  Franchise. 

forfeiture  of  office  by  parker,  III.  133. 

PAROCHIAL  CLERGY, 

entitled  to  emblements,  I.  117. 

PAROL  EVIDENCE, 

that  a  provision  made  for  a  wife  was  in  bar  of  doAver,  Qu.  if  admissible, 

I.  202,  203. 
admitted  to  sliow  the  intent  in  cases  of  resulting  uses,  404,  423. 
admitted  to  rebut  a  pretended  resulting  trust,  423. 
admitted  to  show  that  a  purchase  was  made    with  trust  money,    ib. 

424. 
admitted  to  prove  the  payment  of  a  debt,  II.  109. 
not  admitted  to  prove  that  a  testator  meant  his  will  to  remain  unrevoked 

by  a  subsequent  conveyance,  VI.  112. 
admitted  in  setting  aside  a  will  for  fraud,  140. 
not  allowed  to  contradict  or  vary  a  written  agreement,  IV.  48,  but  see 

45 — 47,  nor  a  deed,  IV.  267,  nor  a  will,  VI.  167,  except  where 

there  is  an  ambiguitas  latens,  IV.  270.  VI.  168. 
PAROL, 

allowed  to  demur  on  account  of  infancy,  V.  247,  469. 

PARTIES, 

to  a  deed,  IV.  26,  276. 

names  and  descriptions  of  parties,  276. 

construction  of  a  deed  as  to  the  parties,  ib. 
to  a  fine,  V.  114.  'InBLiKKO  ! 

en  error  in  the  names  cannot  be  amended,  146. 

how  far  barred  by  it,  174. 
to  a  recovery,  376. 

an  error  in  the  names  will  be  amended,  383. 
PARSONAGE, 

may  be  a  manor,  I.  36,  note. 
PARTITION, 

of  a  joint  tenancy,  II.  455,  456.     See  Joint  Tenancy. 

of  an  estate  in  coparcenary,  467.     See  Coparcenary. 

of  a  tenancy  in  common,  484.     See  Tenancy  in  Common. 

deed  of,  IV.  83.     ,  r. 

implies  a  w  arranty,  ib.  84.  -  r\f\ 

agreement  to  make,  ib. 

does  not  revoke  a  devise,  VI.  117» 

PASTURE,  IV.  284. 
common  of.  III.  75. 

PEER.    See  Dignities. 
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PEPPER  CORN  RENT, 

sufficient  consideration  for  a  lease  and  release,  IV.  12G. 
PERPETUITIES.     See  Deed,  construction  of. 
repugnant  to  law,  I.  87.  II.  7,  275,  276,  349. 
discouraged  both  at  law  and  in  equity,  IV.  356. 
history  of  settlements,  358 — 363. 
alienation  may  be  restrained  during  any  life  or  number  of  lives  in  being, 

and  nine  months  and  twenty-one  years  after,  365,  366. 
The  rule  against  perpetuities  applied 
to  springing  and  shifting  uses,  366. 
to  uses  arising  from  appointments,  367,  373. 
to  declarations  of  trust  of  terms  for  years,  371. 
but  not  to  remainders  after  estates  tail,  372. 
An  unborn  person, 

an  estate  may  be  limited  by  appointment  to  a  person  for  life  who  is 

not  born  when  the  deed  giving  the  power  was  executed,  373. 
may  be  made  tenant  for  life,  372,  and  a  vested  remainder  may  be 

limited  on  that  estate,  373. 
no  estate  can  be  limited  to  the  issue  'of  an  unborn  person,  ib. 
created  by  act  of  parhament,  ib. 
cannot  be  created  by  will,  VI.  162,  409,  419. 

estate  tail  of  the  gift  of  the  crown  for  services  is  the  only  perpetuity 
grautable  without  act  of  parliament,  V.  459. 
PERSONAL  PROPERTY,  I.  54,  162. 
cannot  be  entailed,  82,  83. 

a  bequest  of  personalty  is  not  a  bar  of  dower,  188 — 190. 
a  mortgage  is  personal  property,  H.  108. 
when  applied  in  discharging  mortgages.     See  Mortrjacje. 
PEW  IN  A  CHURCH, 

prescription  for,  HI.  482,  note  {a). 
PISCARY,  Common  of.  III.  82. 
PLOUGH  BOTE,  I.  108. 
POLLARDS, 

if  sound,  are  timber,  I.  120. 
PORTION  OF  TITHES,  III.  54,  55,  66, 69,  72.     See  Tithes. 
POSSESSIO  FRATRIS,  I.  60.  HI.  389,  432,  444. 
seisin  necessary  to  m^ke,  HI.  387,  388. 
In  the  case  of 
a  trust,  HI.  397. 

a  remainder  or  reversion,  432,  434.  H.  424. 
an  equity  of  redemption,  1 14. 
a  reversion,  II.  424. 
an  advowson,  HI.  397. 
a  copyhold,  444. 
a  dignity,  218. 

a  rent  reserved  on  a  lease  for  life,  433. 
applied  to  uses,  370. 

does  not  apply  to  descent  of  estate  tail,  439. 
POSSESSION, 

distinguished  from  seisin,  I.  420. 
estates  in  possession,  II.  237.  nvcriii  r, 

:     possession  and  right  of  possession,  HI.  356,  357. — a  right  of  possession 
equivalent  to  a  right  of  entry,  ib.  496. 
deeds  operating  by  and  without  transmutation  of,  IV.  106. 
a  right  Qf  possession  will  pass  by  a  fine  at  common  law,  V.  149. 

2  u  2 
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POSSESSION— continued. 

of  a  guardian  in  socage  is  the  possession  of  the  ward,  I.  59.  III.  390, 

of  one  joint  tenant  is  the  possession  of  all,  II.  446.  III.  496.  V.  236. 

of  one  coparcener  is  the  possession  of  all,  11.264.   III.  496.  V.  236. 

of  one  tenant  in  common  is  the  possession  of  all,  II.  476,  Exception,  477. 
'>n.       III.  390, 496.  V.  236.  '  : ;,    .:: 

of  the  lessee  for  years  is  the  possessiOti  of  tbe'1ieJr^Ii'G0,-147',  148.  III. 
!v  -         389,390.-  -.;::     --.^   o:   .£aOJ?'nJvv:, •;.,.-: 

of  a  lessee  of  a  copyhold  is  the  possessiotf  ofltife'Cbpyholderj  III.  445. 
adverse.     >^ee  Adverse  Possession.  ■  '       \       ^ 

the  descent  of  a  dignity  not  aifected  by  pofesessioin/?5Sf."f  ^''^  ^^' 
writ  of  possession  on  a  fine,  V.  90,  91.  '  -^  '■'''"  "^ 

POSSIBILITY, 

is  duplex,  remota  et  propinqua,  II.  272.  .,"  ^    .»-;.(' '■ 

of  entry  or  scintilla  juris,  305,  306.     See  ^cw/i7/flt;  J«r^£',,"J 

upon  a  possibihty,  II.  273,  433.  IV^  373. ,.':"'  '      jj  sg^Im/    " 
POST  FINE.     ^QQ  Kinrjs  Silver.  ■   >,.jo?9t  qJ  iswoq  x,' 

POSTHUMOUS  CHILDREN,  &  h^WqaiiYi  .i>Q 

take  as  if  born,  II.  296. 

what  time  allowed  for  their  birth.  III.  365. 

are  not  entitled  to  the  profits  received  before  their  births,  375, 

seisin  of,  excludes  heirs  of  half  blood,  39 1,  &c. 

POTATOES  titheable,  III.  44.  ^  '^S^^t  ^"  '^'^^  ^V^' 

'  1    vci   nsraow  ba^^efr;l 

POVERTY,  degradation  of  a  peer  for.  III.  %\%fnnsiKi  me' 
POWERS,  -issiaioqqs  sc' 

Of  revocation  and  appointment ;  ntanxinioqqs  "io  i^w,. ; 

Common  law  powers  were  .,0&S  A\  ,ci 

naked  powers  or  bare  authorities,  IV.  145.      3o  fioiiwooxJ 
powers  coupled  with  an  interest,  ib.  -  ^laai  ad  X^tn. 

difference  between  these  two  kinds,  146,'i"ifi«  miisvMir 
created  by  devise.     See  Devise.  f*'i'i  onjs  ^^()S 

Powers  derived  from  the  doctrine  of  uses,  ib.    ""g  't^'^-^^y: 

may  be  inserted  in  conveyances,  which  derive  effect  from  the  Sta- 
tute of  Uses,  so  as  to  extinguish  the  uses  originally  declared,  ib. 
powers  of  jointuring,  leasing,  and  charging  settled  estates  with 
payment  of  money,  are  in  fact  powers  of  revocation,  ib. 
either  relate  or  are  collateral  to  the  land,  ib. 
relating  to  the  land,  (viz.  given  to  some  person  interested  therein,) 
what,  ib.  ■'  JA- 

are  appendant,  ib.  t.JaiDqqA 

a  power  of  appointment  may  be  annexed  to  an  estate  in  fee  sim- 
ple, 147,  248. 
or  in  gross,  147,  248. 
or  favourably  expounded,  148, 
collateral  to  the  land,  (viz.  given  to  strangers  withaut  interest  there- 
in), ib. 
powers  of  sale  and  exchange  given  to  trustees  in  a  setdement  are, 

ib,  -  - 

are  strictly  construed,  ib.  '■q-^oy.o 

in  what  deeds  inserted  ;  ''<^'''!  ^ 

common  lav/  powers  in  every  species  of  deed,  ib. 
powers  derived  from  doctrine  of  Uses,  only  in  deeds  deriving  effect 
from  the  statute,  and  ojjerating  by  transmutation  of  possession, 

ib. 
serab.  may  not  be  inserted,  in  wliat  deeds,- 148, 'i^. 
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POWERS—comiiiued. 

Of  revocation  and  appointment,         ,  ,,     ,  j;  -,  ^ 

may  be  created  without  techoipaJ^Jvy^E^dsti J/.; J:k?^  intention  be  clear, 

otTf^  .iioiJ  *■  *  -148.  -ips-.oq  yifJ  ?,!-  iioniiTJOO  a:  :' 

power  to  charge  lands  with  a  sum  of  ftiofiney,  empowers  to  charge 
,111  ,8it4  them  with  payment  of  the  interest,  150. 

power  to  trustees   to  raise  money   "  out  of  the  rents  and  profits  of 
?t^  /il  lands,"  empowers  them  to  raise  it  by  sale  or  mortgage,  ib. 
aliter  if  out  of  the  annual  profits,  ib. 
an  infant  in  ventre  matris  is  within  a  power  to  charge  lands  wath 

portions  for  younger  children  living  at  the  father's  death,  ib. 
to  revoke  uses,  II.  347,  353. 
a  power  to  appoint  new  uses, 

implies  a  power  to  revoke  former  ones,  IV.  151. 
and  includes  a  right  to  reserve  a  like  new  power,  ib. 
unless  the  power  is  collateral,  152. 
a  power  to  revoke  uses, 

Qu.  if  implies  a  power  of  appointing  Sew  Ones,  ib. 
To  Avhom  powers  may  be  given  ; 
infants  ^    '7-    j. 

-■"  jnay  execute  a  naked  power  or  bare  authority,  153. 

but  not  a  power  relating  to  his  own  estate,  without  express  pro- 
vision that  he  may  execute  during  his  infancy,  ib. 
married  women,  157.  Exception,  159. 
modern  practice,  ib. '  "^  «'^  ^'''''i  #>,^^ 
who  may  be  appointees,  161. 
a  power  of  appointment  does  pp*  suspend:  the  vesting  of  remainders, 

ib.  II.  260.  quy^.ii.^i^.x, 

Execution  of,  by  deed  "of  wiHvv-iliii-5  ai-sd  %o&\ 
may  be  restrained  by  cirGumstanceg/  IV.  200. 
where  the  nature  of  the  instrument  is  specified  it  must  be  adopted, 

206,  and  see  243. 
a  power  given  generally  may  be  executed  either  by  deed  or  Avill, 
-tif.  sdi  ,TioiS07.— but  they   must  be  properly  executed,  208. — unless  the 
Ah  ^beifilosb  poyver  is  collateral,  209. 

dfvif  aeJisja.will  executing  a  power  retains  all  its  properties,  ib. 
,ufthe  power  need  not  be  recited,  210. 

but  the  instrument  must  refer  to  the  estate,  211, 
(,ni'>i«>fla  power  may  be   executed  by  several  assurances,  IV.  214. — and 
at  diiferent  times,  and  over  different  parts  of  the  estate,  215. 
Appointment  under  a  power, 
-iuh  »ai  ;!: conveys  the  legal  estate  to  the  appointee,  I.  395. 

must  be  to  uses  v^•hich  might  have  been  created  by  the  deed  giving 

the  power,  IV.  367,  368. 
may  be  only  a  revocation  pro  tanto,  216, 
csigtfj  jjii,   Avhere  a  power  is  exceeded,  the  excess  only  is  void,  ib. 

may  give  a  lesser  estate,  219. 
^'j're  tsr^fir  or  direct  a  sale  and  appoint  die  money,  220. 
must  not  be  illusory,  221. 

except  to  its  formal  acts,  as  signing  receipts,  4?e«:ib. 
a  power  caimot  be  delegated  to  another,,;^25<):>'!-. 
unless  there  are  especial  words,  226.     oa  i/c!   ' 
Jaslts  i^ru:  ^"  unwarranted  condition  annexed  is  Void,  318. 
■aohf:B?^.v   to  persons  not  objects  of  the  poyver  is  void,  216. 

Avhen  an  instrument  operates  as  an  appointment,  226. 

must  be  registered,  485. 

may  be  made  to  a  person  unborn  at  the  creation  of  the  power.  373. 
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POWERS — continued.  '  juXiiJfioa- 

Of  revocation  and  appointment,  '      ,,    /^i(t; 

effects  of  execution  in  baring  dower,  &c.  IY,.?3^,| 
will  not  defeat  a  prior  estate,  234. 
uses  arising  from  the  execution  of  powers  of  revocation  of  prior  uses, 

I.  393. 
an  execution  of  a  power  relating  to  the  land  may  be  confirmed  by 

fine,V.  189.  ^,      ;.  . 

In  what  cases  equity  will  support  a  defective  execution,  IV.  234. 
in  favour   of  a   wife,  235,    238. — a    husband,    238. — children 
though  provided  for,  240. — creditors  and  purchasers  for  a  valua- 
ble consideration,  as  lessees  for  year§,  &c.  241,  242. 
but  not  for  volunteers,  242. 
Avhere  there  is  fraud,  243. 

where  a  complete  execution  is  prevented  by  accident,  ib.  206. 
equity  will  not  supply  a  non-execution,  243. 
an  execution  operates  as  an  extinguislunent,  246. 

Power  of  limiting  a  jointure, 
origin  and  nature  of,  165. 
is  in  fact  a  power  of  revocation,  146. 
usual  practice  as  to  powers  of  jointuring,  ib, 
restriction  as  to  the  clear  yearly  value,  or  clear  of  taxes,  ^c.  165, 

169,  170. 
power  to  limit  a  jointure  proportioned  to  the  Avife's  fortune,  171. 
in  a  devise  of  a  legal  estate,  does  not  prevent  the  operation  of  the 
rule  in  Shelley's  case,  VI.  347. 

Power  of  leasing  by  tenants  for  life, 
origin  and  nature  of,  IV.  174. 

is  in  fact  a  power  of  revocation,  146.  -'i^i'iu   h    iv-  i"'?'''*-, 
construed  strictly,  and  in  favour  of  the  remainder^man,  &ei  175. 
a  condition  in  a  power  of  leasing  is  -precedent,  ib. 
qualifications  destructive  of  the  power  are  dispensed  withj>:177i. 

Restrictions  usually  annexed,  •';'■'":;'  ^?l 

as  to  the  instrument  by  which  the  power  is  to  be  executed,  175. 
as  to  the  lands  to  be  leased,  or  which  have  been  usually  let,  176. 
evidence  of  usual  manner  of  demising,  177. 
as  to  the  time  when  the  lease  is  to  commence, 

when  a  lease  is  said  to  be  in  reversion,  183,  185. 
.  a  general  power  only  authorizes  leases  in  possession,  184. 
unless  the  estate  is  reversionary,  187. 
does  not  authorize  a  lease  to  commence  after  a  subsisting  one, 

188. 
but  concurrent  leases  are  good  under  such  general  power,  ib. 
a  lease  to  commence  from  the  day  of  date  is  not  in  reversion, 
183,  184.      -^     '^  ^  ^ 
of  powers  to  lease  in  reversion,  189. 
as  to  the  duration  of  the  lease,  190. 
as  to  the  rent  to  be  reserved,  192. 
Avhat  is  the  ancient  rent,  ib. 
what  is  the  best  rent,  196. 
how  to  be  reserved,  197. 
as  to  the  clauses  and  covenants,  198. 
in  what  conveyances  it  may  be  inserted,  143,  199. 
the  lease  is  void  if  the  power  be  not  well  executed,  175. 
Powers  collateral  to  land  are  not  barred  by  a  charge  on  the  land,  251, 
Power  to  commit  waste.    See  Waste,  I.  132, 
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POWERS— continued. 

How  powers  may  be  oxtinguished  and  destroyed,  IV.  246. 
by  a  complete  execution,  ib. 
Powers  relating  to  the  land  may  be  released,  247. 
Powers  appendant  barred 

by  feoffment,  fine,  recovery,  bargain  and  sale,  &c.  ib. 

may  be  suspended  or  charged,  248. 

a  power  to  lease  not  barred  by  a  charge,  ib. 

poAvers  in  gross  not  barred  by  a  conveyance  of  the  land,  ib. 

unless  the  estates  are  devested,  -249. 
collateral  powers  not  barred  by  any  conveyance,  251, 

Iter  by  fine  and  non-claim,  V,  190,  nor  by  a  recovery,  426. 

a  power  may  be  merged,  IV.  254. 

a  power  may  be  forfeited  to  the  crown  by  attainder  for  high  trea- 
son, 252. — in  what  case  the  crown  may  execute  such  a  power,  ib. 

where  there  is  no  object  of  a  power,  it  becomes  void,  254. 
why  powers  of  revocation,  sale,  and  exchange  are  given  in  modern 

settlements  to  trustees,  468,  148. 
a  person  cannot  empower  himself  to  give  lands  by  a  will  not  duly  exe- 
cuted,. VI.  66. 
what  Avords  in  a  devise  create  a  power  of  sale,  399. 

PR/EMUNIRE,  persons  incurring  its  penalties  cannot  be  freeholders,  I.  62. 

PRiEClPE  IN  A  RECOVERY,  allowed  to  be  amended,  V.  383. 

PREBENDARY, 

restrained  from  waste  by  a  prohibition  from  the  court  of  chancery,  I. 
136.     See  Ecclesiastics  seised  jure  eccLesice,  V.  206,  233. 
PREDIAL  TITHES,  III.  44. 
PREMISES  OF  A  DEED,  IV.  26,  290. 
PRESCRIPTION, 

origin  of.  III.  315,479. 
is  only  a  usage  in  pais,  482, 

\&t,  prescription  to  incorporeal  hereditaments  by  immemorial  visage, 
.<i''how  differs  from  a  custom,  481,  490. 

oTi  may  be  in  the  person  as  e.  g.  by  a  man  and  his  ancestors,  or  by  a 
body  politic  and  their  predecessors,  481 — 485. 
or  attached  to  the  ownership  of  a  particular  estate,  which  is  called  a 
prescription  in  a  que  estate,  ib.  482. 
•  presciption  in  a  que  estate 

must  be  laid  in  the  person  seised  of  the  fee  simple,  482. 
,,9no  ^ajisri... nothing  can  be  claimed  in,  which  is  not  appendant  or  appurten- 
ant to  land,  483. 
.di  ,iawo<por  if  it  lies  in  grants  and  cannot  pass  without  deed  or  fine, 
^'nomsYoi  tti  J   484,  485. 

aliter  in  case  of  a  personal  prescription,  485. 
descent  of  hereditament  prescribed  for  in  a  que  estate,  489. 
Vi'hat  may  be  claimed  by 

only  incorporeal  hereditaments,  and  why,  480^-482. 
and  not  corporeal  ones,  ib, 

nothing  that  owes  its  origin  to  nsatter  of  record,  482. 
nor  in  general  any  thing  which  does  not  lie  in  grant,  ib. 
certain  franchises,  ib. 
frank-foldage  appendant  to  the  land,  483. 
not  a  court  baron,  484. 
JCi'  fb'Ii^:   an  easement,  ib. 

tenancy  in  common,  but  not  joint  tenancy,  485. 
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PRESCRIPTION— coniluued.  .^jugd-IJA  3TAVI A'i 

.Tu  T!  ^f^rP^'f^scription  ioincwporeal  hcredilamenUhi^  immermirml'imiage, 
9-  r  ?  \  i|nist  be  beyond,,,ti,Rie^,,<?£,niemory,  or  1  Ric.  li  (viz,  July  6,  A.  D. 
::^^','         ,  1189.)  III.. 385.;  ?;-;■  -  .:.,=....;.  .,.u  .;  ..  ,.a  L..^..  .. 

must  have  had  a  continued  usage,  A%^2  ,69ih-q  oAi  ^hald  ioa 
must  be  certain  and  reasonable,  ib>    ^  *    "   -'::"     v    >  -    jd  viiui 
wliat  prescriptions  are  void,  487.  ^^-TTVJJTq 

how  it  may  be  lost,  488.  •      .-         ■  ^  1  l^l^^l 

descent  of  prescriptive  estates,  489;^^^^^  '^  ^^T""  ^"^^  *"  '^°"'^r 
to  a  right  of  inducting,  14-^  ^'  ^^'^^  ^"^  ^«^«"  «^^^^^  ^^  ^^''^ 
de  non  decimando,  5&?^'^<^^'^  ^«^  ai£9X lot ifl£fl9* 5  flsswiso 
de  modo  decimandi,  58/  ^  -*^^^  ''"^  --^^^^^  ^"f  ^^^^^^  H^^^^d 
to  a  right  of  common.  See  ebw>«o«.^^*'  lOiabxi^Tu/s  ^  n^s^jeKf 
to  a  right  of  way.     Hee  Ways.  - --.Dn0  ,booM  m  Yi<vnq 

to  a  franchise,  482.  "^  *^^'^«^  |*>  '<Jf  "'J 

to  a  right  of  endowment  of  tithes,  54,  65.  ',?^f'^"    ~ 

prescriptive  rights  restrained  by  statutes  of  limitation, '4^21. •    " 
2d,  prescription  arising  from  the  several  statutes  of  liniitation  or  neija,- 
tive  prescription.     See  Limitation,  Statutes  of. 

PRESENTATION  to  a  benefice,  III.  l^t:  SmAdm&mmm  nsswjoJ 

PRESENTMENT,  ,7d  ?j«/tni  ^d  a^ho^oasi  .JAag  YVm'I 

of  the  surrender  of  a  copyhold,  V.  501.      *  ,,,,   .   ,,    ^^  . 

of  the  forfeiture  of  a  copyhold  recommendable,   but  not  absolutely  ne-^ 
cessary,  I.  341.  .: 

PRESUMPTIVE  HEIR,  III.  373.  -^m^  sni? 

PRIMA  TONSURA,  I.  278.     See  Herbarjc. 

PRIMER  FINE,  or  PREFINE.  I.  ()(?;4-i?i'^  -.^^^^.^  ^^  ^'^n  io-as^s^ 
PRIMER  SEISIN,  I.  31.  48.  JT^a^Om 

PRIMOGENITURE,  right  of,       ^^^  •*  M^^oz^^^  ha£  imi  aim  mhhib 
takes  place  amongst  males,  III.'  337.  '--'^^V^'-^"' -0  kaioqioo  mlB^ 
formerly  took  place  arnonsst  females  as  to  dignitieff,''^!^."^^'"  ^^'*'^ ''' 
PRIVATE  ACT,  ^  J^OITOaTOirl 

origin  of,  V.  1.  T.  =11  ,U>  fn-ff 

is  an  act  Avhich  concerns  only  a  particular  species,  or  thing,  or>.per.sooi'{ 

2,  3,  and  instances,  3.  •  %- -^  o 

every  act,  though  the  matter  thereof  concerns  sing/e  thijQjggjjj^t,-ii  it 

touches  the  king,  is  a  public  act,  3.  _  _  ^3,,  -gamioaan  ifll 

there  may  be  a  piivate  clause  in  a  public  act,  Cv;,,p^  „.  ^fTj<m-!l?'Vt 
must  be  specially  pleaded  except  a  public  clause  Ibe  inserted,  ib. 
estate  act,  Avhat,  ib. 

^    cases  in  which  obtaihca)!|  "^f^-"^  ,,,^0^^  Mow  aiU 

mclosure  act,  6. — and  see  1  and  2  G.  4.  c.  23.  s.  2. 
mode  of  passing,  6,  7.  '"' -/  TTDHIM 

general  saving  in,  of  the  rights  of  the  crown  and  all  private  petsffi^i  8. 
must  be  expounded  so  as  to  be  rendered  consistent  with  the  badV  of 

the  act,, 21,  22.   pbrnvra^r'.       ,,'  ,.:,:...:■; 

effect  of,  23—28.  .Zc^  fii^ij 

operation  of,  is  as  effective  as  that  of  a  public  act,  ib.       ,H3[8AHOHU*T 
except  as  to  strangers,  9.  ^^03  lidsvl^r  lol 

how  lar  every  one  is  a  party  to,  ib.  ,  ,v.  '!s:.")-^rr;-!<7 

bars  an  estate  tail  and  all  remainders  over,  though  the  rights  of  the 

remainder-men,  &c.   are  not  excepted  in  the  saving,^  IQ,  };i. . 
but  not  a  remainder-expectant  on  an  estate  for  life,,13,;ao-s'r  bne 
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..  ,  is  constmed  in  the  same  manner  as  conveyances  Herivlnir  effect*  from 
a         the  comnioTi  law,  viz.  according  to  the  intention  of  the  parties,  V.  15, 1 8. 

a  recital  in,  as  to  the  construction  of  a  deed  also  rtycited  therein,  does 
not  hind  the  parties,  20.  "  fcjKonuL.^  x;  bt:U  -.>  . 

may  be  relieved  against  if  obtained  by- Mlid^'iSiS/^'^'^^ -'-*'*  ^"^  •^^-'''    ■ 

PRIVITY,       ■  '  ^-  :'-^^i;;i-i^fY'"^ '"''" 

meaning  of  the  word,  \  .  158.,.a;^,   ^^^^^  -.viir,hr>.^-,n  V 

Avho  are  privies  under  the  statute  4  Hen,  7..c.  24.,  ib.  159. 

between  a  tenant  forj^ears  and  a  remainder- man,  II.  358. 

between  a  lessor  and  lessee,  and  their  assignees,  IV.  403. 

between  a  surrenderor  and  a  surrenderee,  95. 

privity  in  blood,  under  the  statute  4  Hen^^'^,  c.  2^.,  Y-  158,  159. 

privity  of  contract  and  estate,  IV.  402.        "  ^m|»  ^g^: 

requisite  to  a  use,  I.  364,  365.,  .;  '..,i^r ,,•.,-;  ,<.,[-.,;-  ., 
c  ,  V    ^^^  necessary  between  a  cestui  que  trust  and  his  trustee,  440. 
between  tenant  at  will  and  the  owner  of  the^^state,  258. 

between  tenant  from  year  to  year  and  his  lessor^  260. ,     '    -.,,., 

between  a  releasor  and  a  releasee,  IV.  87.  .>n'ATi^i-?-^3.H'^: 

PRIVY  SEAL,  recoveries  by  infants  by,  V.  379. 
PROCLAMATIONS,  '  '^ "^  ' '  ^'^'<^'-  ^  \^  "^^^ 

lor  an  heir  ot  a  copyholder  fo  be  admitted,  must  be   made  viva  voce 

I.  334. 
offines,  V.  86.     See  Fine.  .,&v>>  ai«.</u.aa 

PROFITS,  iM^^t^H  9»i?     .^T'p  J   Aff 

grant  of  profits  of  lands,  with  livery,  passes  the  land,  IV..-284.  :      • 

PROPERTY,  at  ...i  .1  ,- 

division  into  real  and  personal,  I.  54.       V-.  irfvui   I^^ 
real  is  corporeal  or  incorporeal,  55,  455.  ^eefitle  to  Real  Property. 
when  a  rent  service  becomes  personalty,  III,  325. 

PROTECTION, 

Avrit  of,  II.  58. 
PROVISO   ^f""^^  ^  .sebeqR-  iBFrifihi^c' 

an  estate  for  years  may  be  made  determinable  by,  I.  242.  IV.  65. 
^■f  ibr  trustees' indemnity,  I.  496.  ., 

for  appointing  new  trustees,  502.      '  ^^^"^'^^  'r\-  " 

restraining  an  equity  of  redemption  isVol<itit'l?'^|.     , 

for  shifting  an  estate,  315.  ''^"'^'^  ^:^hH^^'A_  v^^J^^^i; 

that  a  person  shall  take  a  certain  name  and  arms^  ib.  ' 

the  word  proviso  creates  a  condition  in  a  deed,  IV.  376. 

PURCHASE,  .v.v 

.title  by,  HI.  361,  451.  IV.  4.  ^.-^0  atdsii  sdj'io  . 
■|(j  distinguished  from  descent.  III.  452.       iH  ok  b  >' 

words  of  purchase   distinguished  from  words  of  limitation,  W\  293, 
335,355. 
PURCHASER,  ■-  9"*3^'ft''  - 

for  valuable  consideration  without  notice, •^- '^'^S^^^^  ^^  ^* 

protected  from   all  mesne  incumbratfcegHy*'ifffin''ait?ndant,  T.  464, 
i?:;         465,  489.  ■:^i>cdt  .■■..       -  .-  -i-::  ;»■'*;  ^' 

except  against" croAvn  debts,  407.  IV.   455,  46f>. 
and  from  dovrer  with  notice  of  the  marriage^  467, 
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PURCHASER— continued. 

for  A'aluable  consideration  with  notice, 

where  bound  to  see  trusts  performed  by  proper  application  of  the 
purchase-money,  IV.  490.  '• 

notice  of  a  trust  makes  a  purchaser  a  trustee,  ib. 

where  not,  491, 

where  the  receipt  of  the  trustee  is  sufficient,  and  where  not,  493. 
may  redeem  a  mortgage  without  paying  a  bond  debt,  II.  129. 
Avithout  notice,  may  tack  a  mortgage  to  a  prior  incumbrance,  200. 
who  are  purchasers  under  the  statute  27  Eliz.  c.  4.,  IV.  403. 
what  conveyances  are  void  as  against  purchasers.     See  Deed. 
every  lessee  for  years  is  a,  by  his  contract  and  covenants,  I.  435.  ' 

PURLIEU,  III.  281.  • 


Q. 

QUAKER, 

relieved  against  forfeiture  of  copyhold  for  not  doing  suit  and  service  in 
lord's  court,  I.  345.  ''    \'if'r 

QUALIFIED,  OR  BASE  FEE.     fiee  Eitate  in  Fee  Simple. 

QUARRIES, 

not  titheable  of  common  right,  III.  51, 
recoveries  cannot  be  suifeied  of  them,  V.  368. 

QUEEN, 

Queen  consort, 

entitled  to  dower  although  an  alien,  I.  168. 

could  not  be  seised  to  a  use,  365,  366.  , 

is  a  ferae  sole,  and  may  convey  by  deed,  IV.  i4,  20. 

may  levy  a  fine,  V.  115.  •  r         1     j1 

may  devise  real  property,  V L  lo.  ,, 

Queen  regnant,  ; :     ; 

cannot  be  seised  to  any  use  but  her  OAvh;"'It'365,  376,  377. 

cannot  convey  by  bargain  and  sale,  IV.  108. — by  covenant  to  stand 
seised,  117. — or  by  lease  and  release,  125. 

QUIA  EMPTORES,  I.  27.,  IV.  6. 

statute  of,  passed  A.  D.  1290.,  I.  27. 

on  sales  of  lands,  feoffee  shall  hold  of  the  chief  lord  of  the  fee,  ib. 

but  Avhen  less  than  the  fee-simple  is  transferred,  tenant  in  tail  holds  of 

donor,  81. 
or  of  a  stranger  alienee  of  donor's  reversion,  ib. 

but  if  tenant  in  tail  has   the  reversion  in  fee,  he  holds  of  the  chief 
lord.  ib.  Aaoplh. 

QUIET  ENJOYMENT, -I  .-•- 
Covenant  for, 

is  implied  in  a  lease  by  the  words  grant  or  demise,  IV-:  '^^'^  399. 
may  be  qualified  by  terms  of  express  covenant,  395. '  ^  y,|j  .jf^^i 

QUIT  RENTS, 

nature  of,  III.  314. 

are  deducted  from  the  fines  payable  on  copyholds,  T.  322. 

equity  decrees  satisfaction  of  arrears  of,- when.  III.  330,  331,  340. 

if  an  incumbrance,  IV.  408. 

are  within  the  statute  of  limitations,  III.  340,  514. 
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RABBITS,  III.  88. 

property  in,  ratione  soli,  285,  ^eO^'^oriJivr  ov .        , 
RECITAL,  ■     .!Tnm;^  r  . 

in  a  deed,  IV.  26. — how  construed,  279.  ' 

of  a  lease  in  a  deed  of  release,  is  good  evidence  against  releasor,  12.5. 

of  a  power,  not  required  in  the  execution  of  it,  210. 

in  a  will,  does  not  operate  as  a  devise,  VI.  200.  - 

RECOGNIZANCE.     See  Estate  hj  Statute,  ^c.  II.  49. 
described  and  distinguished  from  a  bond,  IV.  103. 
form  of,  ib. 

allowed  priority  over  a  bond,  104. 
on  what  lands  a  lien,  ib. 
satisfaction  of,  ib. 

not  enrolled,  is  considered  as  a  bond,  ib. 
is  assignable  in  equity,  105. 
defeazance  of,  its  eifect,  ib. 

RECONVEYANCE, 

on  breach  of  condition,  II.  37. 

of  an  outstanding  term,  when  presumed,  I.  450,  484.  II.  110. 
RECORD,  a.-..„, 

alienation  by  matter  of  record,  V.  1. 

matter  of  record  distinguished  from  a  thing  recorded,  IV.  503. 
debts  of  record.     See  Debts. 

no  evidence  allowed  to  contradict  a  record,  V.  80,  246,  470. 
the  record  of  a  fine  levied  in  one  term,  not  allowed  to  be  altered  to  an- 
other term,  147. 
execution  of  a  recovery  must  appear  on  record,  361. 
may  be  amended  during  the  term  in  which  made,  243. 

RECOVERY,         1^.801  . 
origin  of,  V.  283.      ' 
how  suffered,  285. 

the  voucher  may  be  double,  treble,  &c.  286. 
when  completed,  ib. 
,  ,  ,     passes  a  fee-simple  without  the  word  heirs,  345. 

requisites  of,  stated,  287.  '    '.    ■'^' 

The  writ  of  entry, 

why  always  m  the  post,  ZHo.  , 

fines  due  to  the  kmg  on  it,  id.  ^ 

recovery  suffered  without  an  original  is  only  voidable,  ib. 

construed  more  favourably  than  in  an'advereary  suit,  289. 

rule  of  court,  ib. 

may  be  amended,  382,  384.  i---  i'=2fl  £  41 

how  the  parcels  should  be  described,  36^i  xd  baSlfisii 
The  tenant  to  the  praecipe 

must  have  the  freehold,  290. 

and  if  he  has  not,  he  cannot  suffer  the  recovery,  293. 

if  he  has  the  freehold  when  the  recovery  is  suffered,  the  recovery  is 
good,  though  his  estate  be  afterwards  defeated,  ib.  290. 

an  alien  is  a  good  tenant  to  the  praecipe,  il). 
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RECOVERY-contlaued.  ^  r^fbyoT 

The  tenant  to  the  praecipe : 
'^  '        a  person  having  an  estate  of  frtehbid  lihii^^ecl.'iifte'r'^.idevise^f^  execu- 
tors, forrind  until  payment  of  debts,  ma}y;  Wake  a  good  ^ 
the  pnecipe,  V.  201,  "  a-v..:.      .-.      -■ 

"^"  "^^"^  title  to  dower  before  afesignmeiit'ls  *nB:;imfeediinent  to  a  recovery. 
292.  .      ->''^-^^'  ^' 

^'^'  '     at  what  time  the  tenant  must  have  the  freehold,  294. 

any  time  before  judgment  in  the  recovery  is  sufficient,  ib. 
,Ten       or  within  the  term,  great  Sessions,  '6f'  assizfes  in  which  the  recovery 
suffered,  296.  ,  ,     ,^.  ...  ..;■.._ 

-^       the  freehold  of  the  tenant  must  be  in  possession,  298: ''J^.  "j';*'^ '!^ 
"'  -'       leases  for  lives  need  not  be  surrendered,  299.  j?  -•-  '^  •'= 

but  persons  having  a  prior  estate  for  life,  must  join  or  surrender  jt,  ib. 
to  whom  it  must  be  surrendered,  300.  ...uyj-u^-'v  . 

a  surrender  sometimes  presumed,  ib.  ri-i- iio  swisa 

collateral  evidence  of  a  surrender  admitted,  301.'    '  J  ^-'"  i^'W-'^ 
a  surrender  not  presumed  without  sufficient  grounds,  302.-'^''^'-.' 
a  person  having  an  equitable  interest,  may  make  a  good  teTiant  to  the 
j>   ■'  proecipe,  so  as  to  suffer  an  equitable  recovery,  420. 
Y£j:       where,  after  a  recovery,  the  tenant  for  life  suppresses  the  deeds,  a 
surrender  will  be  presumed,  301. 
made  by  what  conveyances>idK  /fBhiiu'S's  oi  cjj/ii&i  J 
byline,  309.    "   ',-;.;;  ;;v     -•;!  o+  h^^ndh  •'■"£iasr>dt  ni 
the  cognizee  must  take  a  freehold,  310. 
a  declaration  of  uses  not  necessary,  ib.  A--. 

of  a  wife's  estate  without  his  wife's  joiiung,  312,  ,,i  ■+<,  ^irr/r 
an  eviction  of  the  tenant  sub^egu^gVto,,tfeejjfe;e(?!v;ejr^^^        not  inva- 
lidate It,  3()9.^.^,.    n7iiJ9i  ait  oid£  SB  .bsbu&mK  3./ v.;;, 
a  husband  seised  jure  tt^^jon^j^a^f^pj^f^tf^^jgaiti*^  ^ifee  praecipe 

without  fine,  312,  313.       '        ji  ^^.i,^^.  ,,o  i/^sqq/;  ^^ifff: 
by  feoffment,  313.-^4i^i]^^jii5^^||'4#^(j^t;.,«j)p:^§T(!^^^ 

by  grant,^  333.  ^^-j  ^^197009-5  s  'to  liooiq 

by  bargain  and  sale  enrolled,  ib.,^         ,  .  .   j       t 

by  lease  and  release,  334.  '  "■-'  ""^^  ^^  "J-^"",  ^'  '*'"^''  f  T- "' 

a  recovery  good  after  20  years,  though  'Me  |k?dpp'|l^  to 

the  prfecipe  are  lost,  ib.  ■-•"<^  ■  •  '  c-^ji;    n.vi  .a  .  ^ 

a  recovery  sometimes  good  without  a  tenant  to  ihe  J3rfecipV,  %% 
an  alien  is  a  good  tenant  to  the  praecipe  till  office  found,  290,  376. 
where  an  infant  suffers  a  recovery,  he   must  make  a  tenant  to  the 
praecipe  by  feoffment,  and  give  livery  of  seisin  in.  per&oi),   380. 

IV.  53.  :' 

Voucher,  \.  2S6.  „.^  ;,,i„,„,,.oo>o  tr.-^  .                     Idl^^s. 
nature  of.  335.     .,    ..,.,,,.,,,.„■.„.                             su  ii^  lo 
may  be  double,  treble,  &c.  2'8B,  287.                           ,,53^  slaet 
situation  of  the  vouchee  after  entering  into  warranty,  33koYb£! 
voucher  in  person  and  by  attorney,  ib.                          ■    .    nvo^  j? 
form  of  the  entry  and  Avarrant  of  attorney,  ib,  337..  ■,,•,,!•  ssdib 
rules  of  court  respecting  the  warrant  of  attorney,  339.yn  js  v/orf 
Writ  of  summoneas  ad  v.arrantizandum,  342.       ;^»riaR  s  \o  ioc 
should  bear  date  before  the  warrant  of  attornej^- -ib;--'  ^-'  '-'-''^ 
number  and  times  of  the  returns,  ib. — how  far  the  court  of  com- 
mon pleas  will  enlarge  the  return j  3-43.       -  -c-  ^ 
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RECOVERY— continued. 

Voucher  :  ?>Afj(i  Jk»o>  -  -  YH3  VryOH  y? 

,^  effect  of  joint  voucher  in  barring  an  entail,  V',  ^06--4l4,  See,  farther 
oi  iiicflai  on,  Effects  of  a  Recovery  in  barring  Estates  Tail. 

a  recovery  without  voucher  does  not  bar  ,the  issue  in  tail,  406. 
.^  what  estates  may  be  barre§,l?y  ,^j^^co^^,;  with  single,  double,  and 

treble  voucher,  407.     -  -  -  -      ~ 

in  what  case  tlie  death  of  a  recoverefi  before  judgment  will  make  the 
recovery  void,  345,  353.  ,j  ,r„  ,,y, 
vi^'fov.^^^^^'^"  of  the  different  effect^ '(^.'^ipgle,  double,  and  treble  voucher, 

when  incapacity  in  the  vouchee,can  be  assigned  for  error,  470,  471. 
a  release  of  errors  froijaj|g,.^QEg^§^  ^Rf»«^^  is, no  bar  to  a  writ  of 

,     .       ,  error,  484.    ^  ,  ""  '\~',     -l  ','   '   "  "^  '  '"'     .'    ,' 

••:.':  r  '         :   M  leA/irr  .bill  iGl  9ix;dai>  H/nq  J5  ^AiViia  i 

Judgment,  ,00e  .bsiabuaiw/s  ad  ismn  iiimdn  oi 

nature  of,  344.  ■    „c5r  ,fc3nTriR37<T  gsrabsrrrc?:  ishnotrHg  tt 

form  of  entry  on  the  record,  345.  -  ::  ■■:■■".-, 

passes  a  fee-simple  to  demandant,  without  the  word  fteifs,  ih^ 
when  void  for  being  premature,  ib.       nj/pe  iis 
if  any  of  the  parties  die  before  judgraehtythfe  recovery  is  void,  ib. 
X  ,-ih-jS  relates  to  the  retura  day  of  the  writ  of  entry,  and  not  to  the  first  day 

of  term,  ib.  ^  .;  /  ,,  -^  ^,,j_   ;;  ^     _^ ;-_^ 

but  cannot  relate  to  a  Sunday,  355.--'>nJS'(OTa<..o  Isriv,'  vd  ahsm 
a  mistake  in  the  entry  allowed  to  be  amended,  380JO€."^9flli  ^d 
Execution,  ^t:  .bloriasit  a  afjisl  l^am  twsiagoo  sdi 

nature  of  360.  -rRn's'Josa  ton  goatr  lo  noii^iulosb  5 

writ  of  habere  facias- sei.^iria*iff,^.*"'^^^^'^  ^^^^^^  s'aliw  &  ':■• 
when  it  should  bear  date,  ib.     "  '"'^--  --f  *g  "^^-" 
may  be  amended,  as  also  the  return,  386'.^'^^  '*'  '  ' 
4^ ' -iH    may  be  had  against  the  heir,  3ei^;*™l_»»8^38.-^fi^ 
must  appear  on  record,  ib.  .Jf.  .£*It>  .snii  iu< 

,ni3i  all  the  proceedings  may  be  enrolled,  364. 

after  20  years,  the  deeds  to  make  a  tenant  to  the.prsecipe  are  sufficient 
proof  of  a  recovery,  ib.  •'^"''  y^^'^'^e  v\ 

In  what  courts  it  may  be  suffered,  '  ^'  .   ^ 

J  f^,-  -^^o^""^  of  common  pleas,  366.— rules  of  court,  288,.  289,  339> 
•  -  ■■  "of  the  counties  of  Lancaster  and  Durham,  366.      "  :  > 

of  the  county  of  Chester  and  city,  ib.  ^^  ,-. 

_  ...of  great  sessions  in  Wales.  367.  '      :.,'„',„ 

,  "-  ."^ctf  hustings  m  London,  ib.  ;:«  ._  .._5._,  „.   __j„. 


London,  ib.  ,.■  ^,  ^.^la^a- ^^^^^^  ^^.  ^^grfw 


DSi:  '^yy^^d  courts,  ib  -    \)n9fnloa  ^d  eqb^-rq 

ancient  demesne,  ib.  •       -  <?P    Y? 


Of  what  things  a  recovery  may  be  suffered, 

every  thing  whereof  a  writ  of  covenant  or  entry  lies,  367. 
of  an  undivided  part,  as  well  as  the  whole,  ib.    '.''""  f^'  ''^"■"'' 
rents  issuing  out  of  lands,  ib.      '    '  '  "''    ■'"''■  •-''"^^'^'^  '"''  '^ '--■■- 
advowsons  in  gross,  368.       ^^^-'^  "^^^^  a'jil.iuov  arij  lo  11..;,^  ,  • 
a  contingent  remainder,  H.  SQili*""^-  '^  ^"^'  nofeioq  iu  i- i^;.-  ^ 
tithes  impropriate,  and  other  ecclesiastical' profits^  V.  368. 
how  a  recovery  affects  a  rent,  406.  '  ''  c:''''-'"i'.''-  ^ ■'■':'''   ' 
not  of  a  fishery,  &c.  368.       \s  b«BfTf?'*JT  fes  i&oaottimu?Ao  liiW 
nor  of  an  annuity  charged  on  personal  eiRta^,^-{b.'^fi^^^''"f*'^'' 

,,-,  ^or  of  common  of  pasture  or  estovers,  ib,     >  ;-  -  bm:  wdrauo 
nor  of  things  not  in  demesne,  but  in  profit,  ib.     •     ' '  ' 
by  what  descriptions,  369. 
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REC  O  VERY— continued . 

Who  may  suffer  recoveries,  V.  376. 

aliens,  ib.  290. 

a  married  woman  may  join  her  husband,  IV.  141.  V.  376. — she 
should  be  privately  examined,  377. — rule  of  court  respecting,  ib. 

where  a  married  woman,  having  the  trust  of  a  term,  joins  in  a  reco- 
very of  the  land,  she  is  barred  of  her  claim,  418. 

tenant  for  life,  with  estate  in  remainder  in  tail  in  liimself,  435. 

Who  are  disabled  from  suffering  recoveries, 

the  king,  377. 

persons  attainted,  ib. 

an  infant  should  not  be  permitted  to  suffer  a  recovery,  378. — as  such 
recovery  can  be  avoided  only  during  his  minority,  ib. 

infants  formerly  suffered  recoveries  by  privy  seal,  V.  379, 

an  infant  trustee  may  join  in  a  recovery  under  the  direction  of  the 
court  of  chancery,  380. 

where  an  infant  suffers  a  recovery,  he  roust  make  a  tenant  to  the 
praecipe  by  feoffment,  and  give  livery  in  person,  380.  IV.  53. 

idiots  or  lunatics  should  not  be  allowed  to  suffer  recoveries,  as  such 
recoveries  cannot  be  reversed,  V.  381. 

tenants  for  life,  ib. — a  tenant  for  life  may  join  with  the  remainder- 
man or  reversioner,  ib. 

who  may  take  by  recovery,  382. 

Women  seised  of  dower  or  jointure, 
Stat.  1 1  Hen.  7.  c.  20.,  447. 
who  are  jointresses  within  this  statute,  448. 
a  trust  or  equity  of  redemption  is  within  the  statute,  450. 
what  estates  are  not  withm  the  statute,  ib. 

Husbands  seised  jure  uxorig,  453. 
Stat.  32  Hen.  8.  c.  28.  s.  4.,  ib. 
what  persons  and  estates  are  within  the  statute,  454. 

Amendment  of  recoveries,  382. 
the  writ  of  entry  amended,  383. 

a  mistake  in  the  names  of  the  parties  amended,  ii|),^    augpr 
the  description  of  parcels  amended,  384. 
a  mistake  of  the  clerk  in  the  judgment  amended,  386. 
a  mistake  in  the  writ  of  seisin,  and  return  thereof  amended,  ib. 
there  must  be  an  evident, mistake  of  the  clerk,  or  something  to  amend 

by,  ib. 
case  in  which  amendment  will  not  be  allowed,  386,  387. 
amendment  not  allowed  on  affidavit  only,  388, 

Effect  of  a  recovery  in  barring  estates  tail, 

a  recovery  bars  an  entail,  I.  102.  V,  394. 

the  issue  in  tail  not  barred  by  a  recovery,  operating  by  way  of  estop- 
pel, unless  there  be  a  tenant  to  the  praecipe,  334. 

ancient  modes  of  barring  entails,  389. 

a  recovery  bars  the  issue  in  tail,  although  the  tenant  in  tail  die  before 
the  recovery  is  executed,  394. 

erioneous  recovery  suffered  by  tenant  in  tail,  bars  his  issue  while  it  is 
in  force,  395. 

a  tenant  in  tail  who  covenants  to  stand  seised  to  certain  uses,  may 
suffer  a  valid  recovery  to  other  uses,  ib. 

a  tenant  in  tail  in  remainder  may  join  with  a  tenant  for  life  in  a  re- 
covery, 397. 
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Effect  of  a  recovery  in  barring  estates  tail :        ■ '  ^  mim  \r,i, 

eftect  of  joint  vouchers  :  ■'>.?-  .»fi  .»< 

where  a  praecipe  is  brought  against  a  man  and  his  wife,  the  hus- 
band being  sole  tenant  in  tail,  and  l)oth  vouch,  V.  395. 
where  a  precipe  is  brought  against  a  tenant  for  Ufe  and  a  remain- 
der-man jointly,  and  both  vouch,  396. 
where  two  persons,  joint  tenants  for  life,  remainder  to  one  in  tail, 

vouch  jointly,  400. 
where  an  estate  is  limited   to  husband  and  wife,  and  the  heirs  of 
their  bodies,  and  they  vouch  jointly,  401,  411. 
a  recovery  bars  all  remainders  and  reversions,  and  all  charges  thereon, 

402.  ■ 

a  tenant  in  tail  who  is  disseised,  and  realeases  to  the  disseisor,  may 

still  bar  the  entail,  remainders,  and  reversion  by  recovery,  404. 
a  tenant  in  tail  who  levies  a  fine  with  proclamations,  may  still  bar 
the  remainders  and  reversion  by  recovery,  ib. — Qu.  whether  the 
issue  of  such  tenant  in  tail  can  bar  the  remainders  and  reversion 
by  recovery,  ib, 
effect  of  a  recovery  by  an  attainted  tenant  in  tail,  405. 
an  entail  of  a  rent-charge  may  be  barred,  406. 
eftect  of  recoveries  v.-ith  single  and  double  voucher,  ib. 
the  power  of  suffering  a  recovery  cannot  be  restrained,  414. 
an  heir  in  tail  when  disinherited  by  a  recovery  is  allowed  to  inspect 

title-deeds,  416. 
a  recovery  by  a  tenant  in  tail  bars  all  collateral  conditions  subsequent 

to  the  estate  tail,  426. 
a  recovery  by  a  tenant  in  tail  lets  in  incumbrances,  432. — and  con- 
firms conveyances  and  settlements  made  by  bim,  433. 
Estates  tail  granted  by  the  crown  as  rewards  for  services,  where  the 
reversion  is  in  the  crown , 
cannot  by  stat.  34  &  35  Hen.  8  c.  20.  be  barred  by  recoveries, 

IV.  373,  V.  406,  455. 
construction  of  the  statute,  456. 
no  alteration  of  the  limitations  will  enable  the  tenant  to  bar  his 

issue  or  the  reversion,  463. 
where  lands  are  conveyed  to  the  crown  for  the  purpose  of  getting 
a  re-conveyance  in  tail,  such  estate  tail  is  not  protected  by  the 
^  statute,  459. 

*■"''  the  estate  tail  liiust  be  a  reward  for  services,  406,  459. 

ancient  mode  of  acquiring  a  good  title  to  an  estate  tail,  of  v.hich 

the  remainder  or  reversion  is  ip  the.  crown,  463. 
usual  mode  now  adopted,  465.    '  ""  ""'' 

Effects  of  a  recovery  in  barring  particular  persons,  estates  and  interests, 
operation  of,  how  different  from  that  of  a  fine,  417. 
bars  all  parties    except  infants,  where  the  reversal  is  during   the 

minority,  417. 
married  Avomen,  ib. 
'~*^"      a  recovery  suffered  by  husband  and  wife  will  bar  dower,  I.  187. 
.  V.  418.— and  jointure,  I.  219. 

'        "d  recovery  by  a  husband  alone  will  not  bar  dower,,  V.  418. 

trustor  equitable  entailed  estates,  I.  441.  V.  405,  406,  419. 

an  equitable  recovery  will  not  in  general  operate  on  a  legal  estate 

or  remainder,  424. — Exception,  425. 
there  must  be  an  equitable  tenant  to  the  proecipe,  419. 
what  estate  necessary,  420,  424. 
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Effects  of  a  recovery  in  barring  particular  persons,  estates,  and  interests  ; 
Powers, 

a  recovery  bars  a  power  appendant  or  in  gross,  V.  425. 
a  recovery  operates  as  an  extinguishment  of  a  power  relating  to  the 
land,  Avhether  appendant  or  in  gross,  IV.  247,  250.— but  not  of 
a  collateral  power,  251,  426.  i 

conditions  and  conditional  limitations  when  suffered  by  a  tenant  in 

tail,  ib. 
contingent  remainders,  430. 

a  wTit  of  error  to  reverse  an  enormous  fine,  250,  431. 
is  an  estoppel  on  record,  432. 
lets  in  prior  incumbrances  of  tenant  in  tail,  ib. 
confirms  a  preceding  conveyance  by  a  tenant  in  tail,  433. 
its  effects  in  letting  in  incumbrances  different  from  those  of  a  fine,  434. 
is  a  revocation  of  a  devise,  435.  VI.  103. 
creates  a  forfeiture  when  suffered  by  tenant  for  life,  V.  435. 
does  not  alter  the  descent,  436. 

exception,  439.— may  alter  the  descent  of  an  estate  tail,  III.  387. 
What  persons,  estates,  and  interests,  are  not  barred  by  a  recovery, 
persons  who  are  not  parties,  issue  in  tail,  remainder-men,  &c.  V.  446. 
estates   precedent    in  limitation   to  that  of  which  the   recovery  is 

suffered,  ib. 
estates  in  dower  or  jointures,  447. 
estates  held  jure  uxoris,  453. 
estates  tail  granted  by  the  crown  for  services,  454. 
reversions  vested  in  the  crown,  464. 
estates  by  statute  merchant,  elegit,  &c.  II.  65.  V.  465. 
executory  devises,  466. 
How  reversed, 
Writ  of  error,  ib. 

must  be  brought  in  the  king's  bench,  unless  the  error  is  in  process,  lb. 
when  brought  on  a  judgment  given  in  a  court  of  great  session  in 

Wales,  is  returnable  in  K.  B.,  ib.  :"; 

who  may  bring  a  writ  of  error,  467. 

the  right  to  bring  aAvrit  of  error  descends  to  the  person  to  whom 
the  lands  would  have  gone,  ib. — does  not  pass  to  tlie  crown  on 
an  attainder  for  treason,  468. 
there  ought  to  be  a  writ  of  scire  facias,  ib. 
what  may  be  assigned  for  error,  469. 
nothing  that  contradicts  the  record,  470. 
when  the  incapacity  of  a  vouchee  may  be  assigned  for  error,  470, 

^  /  1  • 

the  parol  allowed  to  demur  on  account  of  the  infancy  of  the  tenant. 
469.  ^  'r;f 

must  be  brought  within  twenty  years,  483. 

how  it  may  be  baned,  484. 

not  barred  by  a  release  of  errors  from  thp  common  vouchee,  ib. 
VV  nt  ot  deceit,  for  recovery  of  lauds  held  in  ancient  demesne,'  ib. 
Writ  of  lalse  judgment,  485. 
How  falsified, 

by  entry  and  plea,  489. 

by  action,  ib. 

by  action  and  plea,  ib, 

by  plea  only,  ib, 

by  trial  in  ejectment,  ib. 
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How  falsified,  .  ^ 

by  a  tenant  for  years,  V.  490. 

a  court  of  equity  will  invalidate  a  recovery  obtained,  by  fraud  or  im- 
position, ib.  —will  restrain  the  operation  of  a  recovery  to  the  purposes 
for  which  it  was  intended,  491.  ,      . , 

may  operate  as  a  discontinuance  of  an  estate  tail,  I.  89^  ... 
the  right  of  suffering  a  recovery  cannot  be  restrained,  V,  414. 
a  covenant  from  a  tenant  in  tail  not  to  suffer  a  recovery  held  to  bind  his 

assets,  416. 
a  bond  from  a  tenant  in  tail  not  to  suffer  a  recovery  held  good,  11.  7. 
Recovery  of  a  copyhold  in  the  manor  court,  V.  527. 

usual  mode  of  suffering  it,  529. 

a  tenant  for  life  of  a  copyhold  does  not  forfeit  his  estate  by  suffering 
a  recovery,  ib. 

a  recovery  upon  a  plaint  in  the  nature  of  a  real  action  is  a  discon- 
tinuance, and  takes  away  the  entry  of  the  heir  in  tail,  ib. 

how  reversed,  485. 

a  custom  of  barring  the  entails  of  copyholds  by  recovery  is  good,  523. 
Recoveries  of  customary  freeholds,  529,  530. 

how  a  recovery  of  ancient  demesne  lands  may  be  reversed,  484. 

deed  to  lead  the  uses  of  a  recovery,  IV.  131. 

deed  to  declare  the  uses  of  a  recovery,  137,  138. 

to  what  uses  a"recovery  enures  where  there  is  no  declaration,  I.  407 

RECTORY,  meaning  of  the  word,  and  its  force  in  a  writ  of  covenant, 
V.  136. 

REDDENDUM  OF  A  DEED,  IV.  26,  27. 

of  what  thing,  by  what  words,  and  to  whom  made,  IV.  375. 
REDEMPTION,  Equity  of.     See  Mortgage. 
RE-ENTRY, 

Condition  for,  by  lessor  if  tenant  for  years  aliene,  is  good,  II.  8.     See 
Condition. 

REGISTER  ACTS.     See  Deed. 

statutes,  judgments,  and  recognizances  must  in  some  places  be  regis- 
tered, II.  54. 

a  will  may  be  registered,  VI.  10. 
RELATION, 

the  different  parts  and  ceremonies  of  a  conveyance  relate  to  each  other, 
V.  510,  511. 

a  judgment  in  a  recovery  relates  to  the  return  day  of  the  writ,  345. 

the  admittance  of  a  copyholder  relates  to  the  surrender,  506. 

a  bargain  and  sale  relates  to  the  time  of  enrolment,  IV.  113. 

RELEASE.     See  Lease  and  Release,  Surrender. 
origin  and  description  of,  IV.  84.    _ 

is  a  conveyance  of  a  right  of  possession  to  a  person  in  possession,  ib. 
operative  Avords,  ib.  265. 

may  have  effect  as  a  surrender,  93. 
of  all  demands,  85. 
enuring  by  way  of  mitter  Testate,  85. 
enuring  by  way  of  mitter  le  droit,  86.  :>f>fi.  f.,;ii, 

gives  a  fee  simple  without  the  word  '  heirs,'  29G. 
enuring  by  way  of  enlargement,  86.     See  Confirmation. 

requires  the  same  technical  words  of  limitation  as  feoffrAents  or 
grants,  88  •  ■ 

VOL.  VI.  2  X 
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RELEASE — continued.  .bswfliinoy— iiaCIMlAMai^ 

enuring  by  Avay  of  enlargement,  -Mij.  lo  /::.■.>;:■;«!■•  v;  X:\:s,i-i'f 

there  must  be  a  privity  of  estate  between  releasor  and  releasee,  IV. 
86,  87,  90. 

there  must  be  a  possession  in  the  release,  as  e.  g,  releasee,  if  tenant 
for  years,  must  have  entered,  87.  ,^,  .      . 

enuring  by  Avay  of  extinguishment,  88.  /I  ,9anji* 

what  may  be  released,  and  to  whom,  89.        'i'7?  it^i...  ■.  • 

not  a  bare  authority  or  power  collateral,  90.    '^.^v  beirr-- 
may  operate  as  a  grant  of  a  reversion  in  order  to  eflFectuate  the  parties' 

intention,  264, 
what  words  in,  will  pass  leasehold  lands,  285. 
a  release  may  be  to  uses,  127, 
a  release  may  contain  powers,  148. 
will  extinguish  a  power,  249. 
will  not  bar  a  collateral  power,  251. 
construction  of,  258,  259. 
allowed  to  operate  as  a  grant  of  reversion,  264. 
a  demandant  may  release  to  the  vouchee  in  a  recovery,  V.  .336. 
a  release  of  errors  from  the  common  vouchee  will  not  bar  a  writ  of  error, 

484, 
effect  of  a  release  of  rights  to  a  copyholder  in  possession,  539,  540. 
is  the  proper  mode  of  conveyance  between  joint  tenants,  and  severs  the 

jointure,  II.  452,  &c. 
release  of  aright  of  common,  III.  95,  or  of  all  actions  after  twenty  years 

possession,  496. 
a  rent  may  be  reserved  in  a  release,  317. 
a  release  of  a  copyhold  to  the  lord  is  an  extinguishment,  I.  347. 

RELIEFS, 

nature  of,  I,  19,  30,  31. 

REMAINDER.     See  Estate  in  possession  and  expectancy.     Reversion, 
is  the  first  kind  of  estate  in  expectancy,  II.  237. 
is  an  estate  limited  to  take  effect  and  be  enjoyed  after  another  estate  is 

determined,  ib. 
is  the  only  freehold  estate  which  can  be  created  to  commence  in  futuro, 

L62.  :      - 

may  be  conveyed  to  uses,  380.  '^^  aoiisiimii 

is  considered  as  in  the  power  of  tenant  in  tailto  (Jestfoy,  11.  182,  317, 

400.  IV.  222.     See  infra. 
cannot  in  strictness  be  limited 

after  a  limitation  in  fee,  II.  238,  255. 

after  a  grant  of  a  lease  or  qualified  fee,  238. 

but  may  after  an  estate  tail,  ib. 
may  be  created  without  the  word  '  remainder,'  ib. 
an  estate  which  can  take  effect  as,  shall  never  be  construed  to  be  an 

executory  devise  or  springing  use,  280. 
now  usually  created  by  conveyances  to  uses,  304. 
joint  tenancy  of,  431. 

Vested  remainder,  or  remainder  executed, 

is  that  by  which  a  present  interest  passes  to  a  determinate  person,  to 

take  effect  in  possession,  after  a  particular  estate  is  spent,  239, 

245,  266. 
distinguished  from  contingent,  246. 
remainder  to  B  after  limitation  to  A  for  ninety  years,  if  he  so  lowg  live 

is  a,  242,  248. 
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Vested  remainder,  or  remainder  executed, 

remainder  to  trustees  during  life  of  tenant  for  99  years,  if  he  should  so 
long  live,  to  take  effect  after  his  death,  or  other  sooner  determina- 
tion of  his  estate,  is  a  vested  remainder,  II.  248. 

a  remainder  subject  to  be  devested  under  a  power  is  vested  in  the 
first  instance,  IV.  162. 

a  remainder  will  not  be  construed  contingent  where  it  can  be 
deemed  vested,  II,  270,  n.  (a) 

cannot  be  limited  after  a  fee  simple,  238,  255. 

may  be  aliened  and  charged,  239. 

may  take  effect  though  preceding  estate  be  defeated,  301. 

may  be  limited  after  an  estate  for  life  to  an  unborn  person,  IV.  373. 

may  be  devested  by  a  fine  levied  by  tenant  for  life,  V.  222. 

but  will  not  be  devested  unless  there  is  a  special  provision  or  clear 
intention  on  the  face  of  the  instrument,  II.  270,  n.  (a) 

may  be  conveyed  by 

bargain  and  sale,  IV.  109. 
covenant  to  stand  seised,   117. 
lease  and  release,  125. 

Contingent  remainder : 

a  remainder  is  contingent  when  limited  on  an  event  or  condition 
which  may  never  happen  or  be  performed  till  after  determination 
of  the  preceding  particular  estate,  and  therefore  can  never  take 
effect,  II.  239,241,294. 

Four  kinds  of  contingent  remainders  : 

1.  where  the  remainder  depends  entirely  on  the  contingent  deter- 

mination of  the  particular  estate,  239. 

2.  where  some  uncertain  event,  unconnected  with  or  collateral  to 

the  determination  of  the  particular  estate,  is,  by  the  nature 
-  .4  ;  --r:         of  the  limitation,  to  precede  the  remainder,  240,  252. 

^^  ^       3.  where  the  remainder  is  limited  on  an  event  which,   though  cer- 
3j£.£9  15,      tain  to  happen  at  some  time,  yet  may  not  happen  till  after  the 
.     .  particular  estate  determined,  241,  251. 

Exceptions  to  this  3d  kind : 

limitation  to  A  for  90  years,  if  he  so  long  live,  with  remainder 

iS    S8{    ■  ^^^  in  fee  after  ^4's  death,  is  a  vested  remainder,  242,  248. 

but  such  a  remainder  is  contingent  if  there  is  any  common 

possibility  that  the  life  shall  exceed  the  term,  243. 
remainder  to  trustees  during  life  of  tenant  for  99  years,  if  he 
shall  so  long  live,  to  take  effect  after  his  death,  or  other 
sooner  determination  of  his  estate,  is  a  vested  remainder, 
248,  and  see  231. 

4,  where  it  is  limited  to  a  person  not  ascertained,  or  not  in  being 
at  the  time  of  making  such  limitation,  (as  e.  g.  in  a  settle- 
ment before  marriage  to  the  first  and  other  sons  of  the  parties), 
241,  252. 

Exceptions  to  this  4th  kind  : 
01,30213(1  s;      Rule  in  Shelley's  case,  that  wherever  an  ancestor  takes  an 
^CS^  ^a^~  estate   of  freehold,  and  a  remainder  is  limited  thereon, 

in  the  same  conveyance  to  his  heirs,  &e.  that  remainder, 
245,  IV.  326. 
■  illjiefd  o«       limitation  to  right  heirs  of  grantor,  II.  245.  I.  402. 

the  word  heir  is  sometimes  a  descriptio  personae,  II.  245. 
2X2 
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Contingent  remainder : 

what  kind  of  uncertainty  makes  a  remainder  contingent,  II.  245. 
when  a  contingent  remainder  is  said  to  become  vested  in  interest, 

246,  247,  and  see  ivfra,  294. 
what  two  sorts  of  contingent  remainders  do  not  vest,  252. 
a  contingent  remainder  {e.g.  limited  to  a  person  not  in  esse)  may- 
intervene  between  the  particular  estate  and^^^.v^e^Sjled  remainder, 
(e.g.  limited  to  a  person  in  esse,)  254.  ,-,.,.  ;;;i 

so  a  subsequent  remainder  to  a  person  in  esse  may  be  vested, 

though  the  mesne  remainder  be  also  limited  to  a  person  in  esse,  if 
it  depends  on  a  contingent  event,  not  extending  to  the  subse- 
quent remainder,  ib.,  and  see  261. 
so,  where  the  mesne  estates  are  for  life  or  in  tail,  259. 
two  or  more  several  contingent  estates  may  be  limited  in  fee  in  the  al- 
ternative, so  as  one  only  shall  take  effect,  255. 
after  a  contingent  limitation  in  fee  absolute,  no  estate  afterwards 
limited,  can  be  vested,  258. 
except  a  contingent  determinable  fee,  devised  ia.trust  for  special 
purpose,  259.  sis':*  1.6^9 i  gdi 'nsd  • 

concurrent  remainders,  ib.  ^,  .....p.v.  ...  ...>~x..,- 

where  the  first  contingent  remainder  ^s  jn  fee,  or  where  the  first  of 
concurrent  remainders  becomes  vested,  the  subsequent  remainders 
become  void,  ib. 
a  power  of  appointment  in  the  fixst  ta.ker,<iGes  pot, suspend  subsequent 

remainders,  260.  IV.  161.  :    ;,  . 

Cases  in  which  a  condition  annexed  to  a  preceding  estate  or  con- 
tingency on  which  it  is  limited  is  considered  as  a  condition  pre- 
cedent to  give  effect  to  ulterior  limitations  ;  viz.  of 
limitations  after  a  preceding  estate  made  to  depend  on  a  contingency 

that  never  takes  effect,  260. 
limitations  over  on  a  conditional  contingent  determination  of  a 
preceding  estate,  where  the  preceding  estate  never  takes  effect 
at  all,  260,  264. 
limitations  over  on  the  determination  of  a  preceding  estate  by  con- 
tingency, which,  though  the  preceding  estate  takes  effect,  never 
happens,  260,  265. 
Cases  where  a  contingency  on  Avhich  an  estate  is  limited,  is  considered 
as  a  condition  subsequent,  so  as  to  vest  the  estate  immediately, 
subject  to  be  defeated  by  the  condition  when  it  happens,  269. 
adveriis  of  time,  as  when,  then,   &c.  only  denote  the  period  when 
a  remainder  i«  to  take  effect  in  possession,  not  when  it  shall  vest, 
265,  266. 
Contingent  event  oft  w^cli  a  contingent  remainder  may  be  limited, 
must  be  a  legal  act,  and  not  a  potentia  remota  et  vana,  271,  and 
see  IV.  366. 
thus,  a  limitation  to  a  bastard  is  void,  II.  271. 
must  be  a  common  possibility,  or  potentia  propinqua,  and  not  re- 
mota; as  death,  or  death  without  issue  or  coverture,  272. 
thus,  a  remainder  to  a  corporation  not  existing  at  the  time,  is 

void,  ib. 
aliter  if  remainder  is  made  during    vacation  of  a  mayoralty, 
when,ib. 
must  not  be  repugnant  to  any  rule  of  law  ;  and  an  example,  273. 
not  contrariant  in  itself,  274. 
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Contingent  remainder  : 

Contingent  event  on  which  a  contingent  remainder  may  be  limited, 
it  must  not  operate  to  defeat  or  abridge  the  particular  estate,  II. 
276. 
but  it  may  to  enlarge  it,  283?c-' '  '■'■ 
is  void,  if  limited  to  take  effecf'on-Weondition  which  is  to  defeat  a 
i./buiiiuiyi    :    preceding  remainder,  278.  •  -5(1?  :.• 

conditional  limitations,  or  conditions  in  a  devise  operating  as  limita- 
tions of  remainders,  281. 
estates  may  be  enlarged  on  condition,  in  what  manner,  283. 
Estate  necessary  to  support  a  contingent  remainder, 

where  the  remainder  is  freehold,  it  must  be  supported  by  a  free- 
hold, 285,  othervdse  where  it  is  for  years,  288. 
a  right  of  entry  Avill  support  a  contingent  freehold  remainder,  289. 
but  not  a  remainder  limited  by  Avay  of  use,  291.  sed  qu.  317. 
••fvnaJii    it  must  be  a  present  right,  ib. 

the  estate  supporting,  and  the  contingent  remainder,  should  be  cre- 
ated by  the  same  instrument,  ib. 
where  the  legal  estate  is  in  trustees  as  a  contingent  remainder,  no 
estate  is  required  to  support  it,  293. 
n-f:_  ^'- Ji^f  \fhat  time  a  contingent  remainder  should  vest ; 

must  vest  during  the  continuance  of  the  particular  estate,  294. 
or  at  the  instant  v.hen  it  determines,  296. 
posthumoiis  children  tal:e  as  if  born,  ib. 

vested  remainder  may  take  eflecl  though  the  preceding  estate  be 
'-'Jtj'f;  defeated,  30t.i   h^xanns  noiilhno:>  ; 

■  ^''  a  Contingent  remainder  may  fail  as  to  one  part  and  take  effect  as 
•■to  anotlier,   301,  may  take  effect  in  some  though  not  in   all, 
■•:,sauiioa  i-  i)303l>  iOO  0'}  ftD.ein  mn-y^.r^  giv 

.    Destroyed,       '",  ,     '^'-'^ 

■  0  aouBO)  i^.y  gj^jj.^,  ^/.  grantor  and  his  heu-s  for  condition  broken,  276,  282. 
jfie  89j!fi3  ^  determination  of  the  particular  estate  before  the  contingency 
,  happens,  317. 

-noo  xd  9*J^"by  feoffment  of  tenant  in  tail,  ib.,  and  by  tenant  for  life,  318. 
isvan  t*3^n^^^'gije'br  recovery  by  the  particular  tenant  in  most  cases,  ib. 

■Tsbignoo  &'by  Mirrender  by  a  tenant  for  life  of  his  hfe  estate,  ib. 
tiMH'^;,,-!,,  jjf-t  by  conveyance  by  way  of  use,  319. 
nor  by  conveyance  by  cestui  que  trust,  ib. 
....■H<  „    „.,..,.   j)or  by  certain  acts  amounting  to  a  forfeiture  of  an  estate  for  life, 
^JasY  ilijda  }■      except  advantage  is  taken  by  subsequent  remainder-man,  ib. 
by  extinguishment  of  the  particular  estate,  ib. 
., ..     ,  by  alteration  in  the  quantity  of  it,  320. 

L(r«    [ :  *^       bv  the  descent  of  the  reversion  on  the  estate  for  life  in  some  cases, 
322. 
in  what  case  a  remainder  which  has  beep,  desjtrpyed  may  be  restored, 

'!  ion  buii   ,^96,'.  _  6r,R'   rioA 

.Svi'  .^4^stinguished  from  contingent  uses,  J2o,  6Z^,60^.^ 

it  3.ui:  ^Trustees  to  preserA-e  contingent  remainders,,;  ii  J.    -- 
by  Avhom  invented,  II.  336,  IV.  359. 

cannot  be  created  by  bargain  and  sale  or  covenant  to  stand  seised 
to  a  stranger,  and  Avhy,  II.  337. 
-       .  not  necessary  Avhere  thelegal  estate  is  vested  in  trustees,  and  the 

contingent  limitations  are  only  trusts,  ib. 
nor  in  case  of  copyholds,  ib. 
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Contingent  reniainder : 

Trustees  to  preserve  contingent  remainders, 

Joining  in  a  conveyance  to  destroy  the  remainders, 
are  guilty  of  a  breach  of  trust,  II.  337. 
remedy  of  remainderrmftn  against  the  trustees  or  purchaser  with 

notice,  339.  ,   - 

when  not  punished  for  so  doing,  ib.  344. 
sometimes  directed  to  join  in  so  doing,  for  the  bfenefit  of  the 

parties,  342. 
cases  in  which  chancery  has  refused  to  direct  them  to  destroy 

remainders,  345. 
distinction  between  punishing  them  for  joining  and  compelling 

them  to  join,  344,  351,  352. 
safe  discretion  of  trustees  in,  352,  354.  •'    '-'..- 
are  bound  to  preserve  the  land,  timber,  mines,  &c.  356. 
their  appointment  will  prevent  the  tenant  for  yeaif  joining  Avith 

remainder-man  to  cut  down  timber,  ib.  .^jjj  y^grfi 

defects  which  they  were  invented  to  remedy,  361.    r  -  ., '  .- 
what  estate  they  take  in  point  of  law,  and  what  actions  they  may 

maintain,  362.  i;u>  .//  ,-^'oy3C;ot  v.:i  ijn^c 

cannot  maintain  an  action  of  waste,  ii^r  J  ,f,fj|t  -/d  b'^TTsd  .)o<7 
what  estate  they  take,  and  to  what  remedies  they  are  entitled  in 

equity,  363.  , 

may  bring  a  bill  for  an  injunction  to  stay  waste,  365. 
how  far  chargeable  in  equity  -with  a  breach  of  trust,  367. 
where  limited  in  contingency  by  way  of  use,  the  inheritance,  if  not 
otherwise  disposed  of,  remains  as  a  base  fee  in  grantor  ajid  his  heirs 
till  the  contingency  happens>385.       ;:,.,;  ■,<;  Yi-in/:  -  . 
where  created  by  will,  it  descends  to  tlite  hj^cp:fv|qY?9pj,,386, 

but  in  one  case,  the  freehold  was  held  tq'|be^jift-,|a|)^-auoce,  389, 

390.  ,....  .      .    /;  ],:.j<iK^v    „/■.'.-,   -.- 

how  far  this  doctrine  holds,  and  how  far,  on  the  contrary,  the  free- 
hold is  in  abeyance  when  Umited_by;Cj)i|imon  law, conveyances, 
390.  .  .     .    :■.;  oi^ruroo  S!<i  ill  btarffiil  ad  Yiiin 

of  inheritance,  are  transmissible  to  the  heirs  (jf4he/granl;ee,<it  he  dies 
before  the  contingency  happens,  392.     Exception,  393-. 

pass  by  fine  operating  by  estoppel,  so  as  to  bind  the  interest  after- 
wards accruing  by  the  contingency,  393.  V.222.  VI.  471,  538. 

pass  at  law,  as  by  recovery,  &c.  before  ,l|ie:9QJi^ggHGX,l^aP.peA§j  H- 
^J9&aj£i-  394.  _  *u.j'3/o  bsm3i>I>  61  ssyrraii  O..J 

may  be  assigned  in  equity,  ib.  VI.  471.  '      t'i- 

are  devisable  by  will,  II.  394.  VI.  28,  470. 

limited  on  a  copyhold  will  not  be  destroyed  by  surrender,  V.  513, 
Remainders  limited  by  Avay  of  use, 

remainders,  whether  vested  or  contingent,  may  be  limited  by  way  of 
use  as  well  as  by  common  law  conveyances,  II.  304. 

must  be  supported  by  an  actual  entry,  291,  307,  sed  qu.  ib.,  and  317. 

hoAv  supported  lyhen  limited  by  a  conveyance  operating  by  transmu- 
tation of  possession,  as  in  case  of  a  fine,  recovery,  or  release  to 
uses,  305.  ,  >  ■ , 

a  scintilla  juris  or  possibility  of  entry  seems  to  remain  with  the  feof- 
fees, in  order  to  the  executing  the  use  by  the  statute,  306. 

must  have  the  same  particular  estates  of  freehold  to  support  them,  as 
remainders  passing  by  common  law  conveyances,  307. 

a  freehold  estate,  taken  by  a  resulting  or  implied  use  arising  from  the 
same  deed,  will  support,  ib,  308, 
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Remainders  limited  by  way  of  use  : 
,    •        will  devest  in  at  different  times  in  favour  of  persons  becoming  entitled 
before  particular  estate  determined,  II.  309. 
contingent  and  springing  uses,  309,  310,  &c.     See  Uses. 
inheritance  remains  in  the  grantor  and  his  heirs,  385. 
if  limited  by  will  descends  to  the  heir,  386. 

limited  by  common  law  conveyances,  does  not  descend,  but  is  in 
.,  abeyance,  when,  390. 

are  transmissible  by  descent  to  heirs,  when,  399. 

Destroyed, 

when  created  without  transmutation  of  possession  by  a  conveyance 
sajTlfloaif      which  takes  away  the  covenantor's  or  bargainor's  right  of  entry, 
324. 
when  created  by  transmutation  of  possession  by  devesting  the  scin- 
tilla juris  of  the  feolfees,  326. 

Remainders  expectant  of  estates  tail, 

may  take  effect  at  any  indefinite  time,  IV.  372. 
barred  by  a  private  act  of  parliament,  V.  10. 
"  ■'  "      by  warranty,  IV.  386. 

and  by  recovery,  V.  402. 
not  barred  by  fine,  172. 

■Q-  Whether  barred  in  the  like  case  by  a  grant  of  the  freehold  to  a 
copyhold  tenant  in  tail,  536. 
a  remainder  expectant  on  a  freehold  descends  to  the  heirs  of  the  person 

in  whom  it  first  vested,  III.  429. 
descent  of  remainders,  429,  4t34.     See  Descent. 
an  estate  tail  after  possibility  may  be  had  in  a  remainder,  I.  141. 
a  remainder  may  be  held  in  joint  tenancy,  II.  431. 
may  be  had  in  an  advowson.  III.  7. 
and  in  a  dignity,  171. 

a  rent  may  be  granted  in  remainder.  III.  336. 
a  remainder  may  be  created  by  feoffment,  IV.  53. 
may  be  conveyed  by  bargain  and  sale,  109. 

may  be  limited  in  the  concord  of  a  fine  to  aper.<?on  not  named  in  the  ori- 
ginal writ,  V.  76. 
an  equitable  remainder  barred  by  fine  and  non-claim,  196. 
■  i  remainder  vested  in  the  crown  not  barred  by  recovery,  IV^.  373.  V. 

464. 
a  remainder  after  a  devise  to  a  man  and  his  heirs  is  void,  VI.  256. 
no  devise  is  deemed  executory  which  can  be  supported  as  a  remainder, 

407,  416. 
cross  remainders,  IV.  319.     See  Cross  Remainders. 
effect  in  a  devise  of  the  words  remainder  and  residue  of  all  iny  effects, 

VI.  193. 
effect  of  the  word  remainder  in  passing  an  estate  in  fee  in  a  devise, 
238. 

Remainder-men — interest  and  power  of, 

not  bound  by  the  acts,   as  leases,  of    tenants   in   tail,  I.    98.   IV. 

not  affected  by  attainder  of  tenant  in  tail  for  treason,  I.  1 00. 

within  the  benefit  of  statute  13  C.  2.  c.  6.  as  to  cestui  que  vies  going 

abroad  as  well  as  reversioner,  1 05. 
not  obliged  to  be  admitted  to  copyholds  where  a  tenant  for  life  has 

been  admitted,  I.  312. 
cannot  enter  for  conditions  broken,  II.  39, 
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Rcmaindcr-mcn — interest,  and  power  of,  c,-,>-p>-|..  tn'vB 

where  a  remainder-man  redeems  a  mortgage  be  tn list  pay  two-thirds 

for  improvements,^  11.  177.  ■:■'.■■.  ,  ■;   >  , 

a  remainder-man  cannot  compel  aitGwaat.iatail-to  pay  interest  on  a 

mortgage,  182,  183.-  .    ^  ..,,  .i  .,.,,>,;:,.  m.-,.; ': 
need  not  be  parties  to  the  >deeds%BdeF;v/hidhthfcy, claim,  IV.  12. 
how  aftected  by  fines  at  corarabn  law,;  V.  154.  • .  ig  v!!;;.(d5.'  as 
not  barred  by  fine,  172.  except  on  non-claim,  ikaelo  saUKlj 
when  allowed  five  years  from  .tljelaccruiagjof  their. rights  to  avoid  a 

fine,  196.  '  ,_.  ...     . 

may  make  entries  to  avoid  fines,  ■25'^t:,>  -^olJ^cJ  liiv/  <io  iix^li^ 
REMITTER,  III.  360.  V.  313.  '--  ^  ^>?,«^i!8  ^d  ^xsifi  W"^^. 

RENEWAL  OF  A  LEASE,  ,  ,  v'.tsiilih 

.       by  a  trustee,  is  subject  to  the  former  trusts,  1.  428,  4294  »«.?)(..-.  ■ 

'■■  "'by  a  mortgagee,  a  trust  for  the  mortgagor,  II.  105.        r{i  ^dl 

alters  the  course  of  descent,  III.  383.   j-j,t  'Ui  <  -  ^«r  f^,i,;^nnnK 

of  copyMds,  I   322  ,,  ,11  ,ilg.bno  3^1!,  Jx. 

^   covenants  for,  IV.  423.  *  ^    ^^.  .^^  .^,^^, 

RENTS,  _    iSijgad  Y.^ra.y;i3Toa9:  -^ 

are  incorporeal  hereditaaients,  I,,  5^,  IJIb^fii9-s  riiiw  Vi&ias  ns 
origin  of,  311.  '    ^dOk  .'(la'f     .^ 

must  be  certain  or  reducible  to  a  certaint-yj  ^IfP^awj-x?  aoi3paLieil*> ' 
need  not  consist  of  money,  ib.  -  .         .^  ijtiij  5IOTO  lofani^rvr- 1  * 
must  be  payable  yearly,  though  not  in  every  Siicccssivev^'ear,  ib. 
must  issue  out  of  the  thing  granted,  ib.  it»ye-;.!;>  ■ 

Rent  ser\dce,  ib.  ^ai'iMw 

v\-hat  is,  and  why  so  called,  ib.  341 .         !  ,/)  ■  -  .  ,  :iM;i«ji  10  eins  M 
right  of  distress  is  inseparably  incident  to,  312.  ,akiai  Jiup 

seisin  in  deed  of,  cannot  be  obtained  before  it  .hSc'omes'diie,  315. 
may  be  held  in  fee,,  when  cieated  prior  to  Stat.  Quia  Emptores, 

discharge  of,  341.  ,jq|.Y!,y{jr,.j  ^  no  bs'meai  Jnsi  {^iuJ^qioq  is  'A 
by  eviction  after  the  day  of  eviction,  ib.  .  ,hVC»  .III 

by  extinguishment,  342.      ,  ;;  lb  lo 'i:saliYiiq  lijkfoiiiisq 

by  release,  ib,      ;      ;        ..,;:,:  v;  :-J;^':?is  ad  X-^m  Jnai  iS 
by  the  premises  being  consuined fey. fire,, 343,. >«  ^jnsi  ijloaiaiaa 
suspension  of,  342.  ^  ^boviaasx  ad  x;£ffl  iadi  A 

■^&ii\  ..apportionment  0^346,  347,,/  Lr{^io;i%j:>  "io  iwo  /kie  U'ia^^sx^  nj 

what  rent  services  may  be  apportioned,  ib.      \\'  ,j  j  •     . 
[> ; .  a  rent  semce  incident  to  a  reversion  may.i,l)^e;3.|J^!CtftiQnejd;by  grant 

of  a  part  of  the  reversion,  348.  ,         ^^  .VI 

a  rent  service  may  be  apportioned,  ...>  .^.TjIoo^b^I  «  ao 

by  adevi.se  to  several  persons,  349.  ,  jjiaig  adj  go 

TimK«.r.i;s.;    .  by  a  pai'tjal  evictio^i  of  the  tenant,  ib.  tj.ocdinmoa  ol- 

by  act  of  God  or  of  law,  3/50.  1?  .oiirfiil  iit 

"..   --  .     when  arent;spxvij5e5^ianR9t,ljg:a^pa?tiOT^J,4R^  yais  )o  iiio 
Rent  charge,  ,\  [C'^BIS  ^toBiinoo 

why  so  called,  ;^l^,,.i,j^;5,^,rj^  Ijjsiociiasni  iiiJ  moft  gniil  9^1  oJ 
origin  of,  ib. .  _,^  ,,,j  j^,^;^,  ^.j_f[  ^j  jiteai^.!  9if?^>  gb.iifii.'iarilo  ^<:njs 
is  against  common  iight^  ik  „ss^jl  z^  ^acioo-^i.'jvfloa  Ifirfv/  ni' 
Statute  of  Uses,  ib.  "  jclr.  .bavis?, 

may  now  be  created  either  by  grant  pr  by  means  of  tLe  seisin  of, 

when  created  by  grant,  315. 
seisin  in  law  of,  when, sutjicient,, 334.     .    t^i^::.  -J.  .-'niiis  rui 
no  disseisin  of;  338.    - :, ..=.:...  \_.\.f^  ik  Y««f  swrfi   ' 
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RENTS— continued.  i;fil}no5--H3Q"^lAMaH 

Rent  charge,  'O!     jc  c 

cannot  be  devested  by  non  user,  III.'.338,'  340,  513. 
granted  for  equality  of  partition  betavddn coparceners,  is  called  a  rent 
v  au  igvi '  charge  of  common  right,  314.    -•  ■  ■  '  ' 

in  lieu  of  lands  on  an  exchange,  or  to  a  widow  in  lieu  of  doAver,  out 
':  \       of  lands  of  which  she  is  dowable,  is  of  the  same  nature,  ib. 
is  usually  given  as  a  jointure,  I.  212.  •  •■  •  -  ■ 

clause  of  entry  on  the  lands  for  non-payment  of,  III.  '328'. 
r;,i        right  of  entry  is  usually  given  in  creation  of,  by  operation  of  Stat. 
Uses,  329. 
grant  of,  Avill  destroy  contingent  uses,  II.  329. 
■when  may  be  granted  in  fee  by  coparcener  without  the  word  '  heirs,' 

IV.  296.  .     . 

discharge  of.  III.  345. 

modes  of  exonerating  a  part  of  the  lands  charged  without  extinguish- 
ing the  rent  charge,  346, .       . , ,    , 
apportionment  ot,  lb.  347.  * 

extendible  on  elegit,  II.  61.  ^        ■, 

distress  for,  ib.  'jJu"  ■" 

a  recovery  may  be  suffered  of  a  rent  charge,  Y.  367. 
an  entail  with  remainders  of  a  rent  charge  may  be  barred  by  reco- 
very, 406. 
distinction  between  a  rc-fcovery  suffered  of  a  rent  charge  in  tail  wi(h 
a  remainder  over,  and  of  a  like  rent  charge  without  such  a  remain- 
der, ib.  ■''-  '{'■:'■•  !i 
Rent  seek,  =di  .bjiiir.r^ -^ui-: 

what  is,  314, 
Rents  of  assize,  or  chief  of  q^uft'reliis,^^^/*^  ^'*  •'/ 
Quit  rents,  vi:;  :  :  '  j-;:^;..;"!  -fkl-n^upnai  ni  - 

are  deducted  from  the  fines  payable  by  copyholders,  I.  322. 
^  s  i.,  arrears  of,  when  payable,  330,  331,  340. 
Fee-farm  rent, 
is  a  perpetual  rent  reserved  on  a  conveyance  of  lands  in  fee  simple, 

III.  314,  ;    1'.  iino  r,  ,m>!^nj  is«; 

particular  privilege  of  distress  for,  32^.-  -'  - '  '  ■ 
a  rent  may  be  created  by  a  covenant  to  stand  seised,  IV.  121. 
seisin  of  a  rent,  by  what  means  given,  I.  59.  III.  315,  334,  338. 
A  rent  may  be  reserved,  -  ^'    -"'^  ' 

in  general  only  out  of  corporeal  hereditaments,  #hiereon  grantee,  may 
distrain.  III.  315. 
i-zp.'~.  •  to  £Gclesiastical  persons  out  of  tithes,  &c.  by  5  Geo.  3.  c.  17.,  316. 

IV.  65. 

on  a  lease  of  the  vesture  or  herbage  of  lands.  III.  316. 
on  the  grant  of  an  estate  in  remainder  or  reversion,  ib. 
to  commence  immediately  on  a  I«iise  for- years  granted  to  commence 

in  futuro,  ib.  ■'■'•  '"  ^^'  -^" 

out  of  any  incorporeal  hereditaineirti'-s6'M  fc(  bind  lessee  by  way  of 

contract,  316,  317. 
to  the  king  from  an  incorporeal  hereditament;  foi-  he  may  distrain  on 

any  other  lands  of  the  tenant  in  his  own  possession,  317,  327. 
in  what  conveyances,  as  leases,  &e.,' kiJd''hbW'-ai'.rtent  may  be  re- 
served, 317.  -   ■'-'''  '  '  ' 
jlo  ai?w;  upon  every  conveyance  which  passes  or  enlarges  an  estate,  ib. 

in  a  bargain  and  sale,  ib.  IV.  111. 

covenant  to  stand  seised,  and  lease  and  release,  III.  317. 

there  may  be  several  reseivcitions  of  rents  in  the  sam^  convey- 
ance, ib. 
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RENTS— continued.  : 

A  rent  may  be  reserved, 

to  what  persons,  III.  319,  325. 
a  rent  cannot  be  reserved  out  of  a  rent,  316.      ,    .,  ,.    ,.  ^-,  .,    ;^,.- 
at  what  time  payable,  ii-.j-r'ii,  '^•^i-tRtv-."--^- 

if  reserved  generally,  it  is  payable  at  the  end  of  the  year.  323. 
the  two  most  usual  feasts,  what,  ib. 
,.,.  if  so  reserved,  will  be  paid  by  equal  portions,  though  not  so  ex- 

pressed, ib. 
o  r  I ,      effect  of  lease  reserving  rent  payable  quarterly,  323,  324. 
effect  of  words  giving  further  time  for  its  payment,  324. 
not  till  the  last  minute  of  the  natural  day,  325. 
when  a  rent  goes  to  the  executor,  and  when  to  the  heir,  ib.  319, 
when  demandable  and  due,  ib, 
:      Remedies  for  recovery  of  rents, 

distress,  ;.-^,ir.   i, . 

at  common  law  for  a  rent  service,  32.7,, .-  .,  '• 
on  any  lands  of  the  king's  tenant  in  his  own  possession,  ib. 
so  for  a  fee-farm  rent,  ib. 

by  statute  for  rent  charges  and  rents  seek,  328. 
for  rent  granted  for  owelty  of  partition  is  of  comn>on  right,  11.  47 1 . 
the  lord  by  escheat  may  distrain,  III.  475. 
no  demand  of  rent  is  necessary  in  cases  of,  329. 
where  equity  will  assist  in  recovering  a  reat,  330. 
actions  of  debt  and  covenant,  ib.  - 

Clause  of  re-entry  for  non-payment  of  rent,  328. 

the  profits  taken  by  lessor  after  entry  go  in  satisfactJQ|i.Qf^thexeftt,  ib. 
actual  demand  necessary  before  entry,  329,         —tigfii  gd  loan.;;, 
right  of  entry  by  operation  of  statute  of  uses,  ib. 
ejectment  for  non-payment  (by  4  G.  2.  c.  28.  s.  2.),  330. 
Estate  which  may  be  had  in  a  rent  and  its  incident^  ..jj^.^  iiouiaico 
may  be  held  in  fee  or  in  tail,  332.  „,   0,7*^10^  <^cro  u 

effect  of  recovery  by  tenant  in  tail,  ib.  V.  406.^^^^^  /Id^dJi^AH 
may  be  held  for  life  or  years,  III.  332.    i  h  -Uj  WOlTAOUaUiaH; 
special  occupancy  of  a  rent  by  executors  and-  asf^ets  In  their  Jiands, 
333,  334.  .  , 

are  assets  in  the  hands  of  the  heir,  if  he  takes  as  special  occupaat,  ib. 
334.  _         _  ■  ■       -    -■-'  --.■- 

an  estate  pour  autre  vie  in  a  rent  is  devisable,  333,  334.  OViiTJU^a  H 
subject  to  curtesy,  334,  and  to  dov/er,  335.  v,  w  v  -.  ..  -.'-a 

may  be  granted  in  remainder  after  limitation  for  life,  336. 
and  de  novo  to  commence  in  futuro,  ib.  337. 
but  not^ents  in  esse,  337. 

and  to  cease  for  a  time,  and  afterwards  to  revive,  ib. 
are  v/ithin  the  Statute  of  Uses,  ib. 
may  be  granted, 

in  remainder  to  commence  after  limitation  for  life,  336, 
de  novo  to  commence  in  futuro,  336,  337. 
but  not  rents  in  esse,  337. 

to  cease  for  a  time,  and  afterwards  to  revive,  ib. 
may  be  conveyed  to  uses  Avhich  will  be  executed  by  the  statute,  ib. 
but  not  so  as  to  tranisfer.a  covenant  which  is  a  collateral  right,  ib. 
338.       ,^-:,^%j.„:,\^ 
seisin  of,  315,  334.  ' 
no  disseisin  of,  338. 
cannot  be  devested  by  non-user,  ib. 
'  ireceipt  of  rent  by  heir  not  ntcessary  to  give  Seisin j  I.  59, 
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RENTS— continued.  .... 

how  forfeited  or  lost,  III.  339.  ,     ^^^'^vJ:. 

discharge  and  appointment  of.     See nn't'e.^-'  -^^K  ' 
Stat.  11  G.  2.  for  apportioning  rent,  350,  3517989-  -^    ' 
acceptance  of  rent.     See  Acceptance.  sfdijvoq 

refusal  of  a  copyholder  to  pay  rent  is  a  forfeiture,  I.  333. 
a  mortgagee  entitled  to  rent  after  notice,  II.  101. 
tenants  at  sufferance  holding  over  after  giving  notice  to  quit,  must  pay 

double  rent,  I.  266. 
a  posthumous  child  entitled  to  rent,  altliough  accruing  before  his  birth, 

11.296,297. 
rent  is  incident  to  a  reversion,  398, 
entailable,  IV.  285.  III.  120. 
descent  of  to  the  whole  blood,  396. 
customary  rents  are  within  the  statute  of  limitations,  503,  but  not  rents 

created  by  deed,  505. 
rents  in  esse  pass  by  bargain  and  salej  •W".  109^  fines  mav  be  levied  of 

them,  V.  133.  agmiarfTt; 

rent  is  a  sufficient  consideration  in  a  t^afg^fn  alid  sale  to  raise  a  use  to 

bargainee,  IV.  111.  III.  317. 
will  pass  by  lease  and  release,  IV.  126. 
rent  cannot  be  reserved  on  a  fine  executed,  V.  92. 
the  entail  of  a  rent  barred  by  fine,  168,  237, 
a  fine  levied  by  a  stranger  does  not  bar  a  rent  in  the  possession  of  a 

third  person,  237. 
in  what  sense  capable  of  disseisin,  III.  338,  339. 
there  can  be  no  discontinuance  of  a  rent,  V.  228. 
cannot  be  restrained  on  executed  fine,  92. 
are  devisable,  VI.  28. 

the  words  '  all  my  rent?'  will  pass  real  estates  in  a  devise,  192. 
common  rent,  IV.  71:'^'^  "^'^  "''^  ••■'^'^'  ^  ■''  ^Ji^'i^'-   : 

REPRESENTATION,  right  of,  SIB^MT'.  §ee  J5elce?^^ 

REPUBLICATION  OF  A  DEVISE,  VI.  123.     See  Devise. 

RESIGNATION  BONDS,  III.  34,  35,  40,41,  note  {a).     See  Advo7vson. 

RESTITUTION  OF  BLOOD,  III.  210,  370,  371. 

RESULTING  TRUSTS,  I.  421,     See  Trusts. 

RESULTING  USES,  I.  399.     See  Use^^'t  «  »f  - 

REVERSION.     See  Estate  in  possessio7i  mid  expectancy.  Remainder. 
is  the  second  kind  of  estate  in  expectancy,  II.  395,  and  Avhy,  237. 
is  the  returniiig  of  land  to  grantor  or  his  heirs,  after  grant  for  life  or 

years  determined,  395,  397. 
or,  where  the  residue  of  the  estate  always  continues  in  him  who  made 

the  particular  estate,  ib. 
did  not  remain  in  the  donor  of  a  conditional  fee  before  the  statute  de 

donis,  396.  L  77,  78.  a-.mfao-^ 

semb.  does  not  now  remain  after  a  grant  of  a  qualified  or  base  fee,  II.  396. 
arises  by  construction  of  law,  and  cannot  be  created  by  deed,  397. 
is  a,  vested  interest,  398.  ,    '  '  V."  ^ 

j    hut  a  person  cannot  be  said  to  be  '  seised  of   it,  io.'  -  "" 
action  for  injuring  the  inheritance  lie^  by  reversioner,  ib. 
may  be  devested,  by  what  act  of  tenant  for  life  or  in  tail,  ib. 

right  of  entry  when  remains  to  reversioner,  and  when  ftOt,  ib. 
incidents  to  a  reversion  are  fealty  and  rentj  399. 
curtesy  and  dower  are  not  incident  to  reversions  expfectant,  or  estates  of 

freehold,  ib. 
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REVEPtSION — ^contiiiucd.  'o  isv/oq  has  K^ie^jal  .^.i-idouif^y^.!! 

is  considered  as  in  the  power  oi  ti  tmi?iflhi'^M»(hh)^MniW''>(f^'  ^22. 

may  be  conveyed  to  uses,  I.  380.      ;,,  Ui^yyxe  ,o/irt  vd  biViTiui  tnii 
j-in-  howtaken  by  descent,  II.  423,424,^  :  ,. ,    .-,   .-/'.  ,■-•    .  Y' 

all  particular  estates  merge  in  the  reversion,  except  estates  tail,  429. 

but  estates  tail  merge,  and  become  liable  to  debts,..wh^,jCmtx)ffthe  pro- 
tection of  the  Stat,  de  donis,  ib.  V,  172.  t^;  ^rr;  >-,:  . 

Expectant  on  a  term  for  years.,  .  .-  „.,,  ^„     ,      ,  ,  . 

begins  to  exist  on  the  entry  o^i^^eig^fl^Sg,  1240, 1255.  II.  397. 

why  termed  expectant,  396. 

is  present  assets  for  payment  of  debts,  399.  IV.  109. 

is  subject  to  curtesy  and  dower,  I.  MS,  157,  172.^  II.  399. 

is  not  forfeited  by  attainder  for  treason  of  tenant  in  tail,  I.  100, 

maybe  extended  on  statute,  &c;,  or  taken  by  elegit,  ll.^l.^  _j; 

Expectant  on  an  estate  for  life,  '"^  '^,-. _ 

is  quasi  assets,  61,  400.  IV.  95,  96.  _  JHUni 

may  be  extended  on  statute,  &c.,  or  taken  by  elegit,  II.  61-^^  i^^ 
.  ,'.<-',\i\o.  c>yri     .fiJas  iv'- 

Expectant  on  an  estate  tail,  «---•   ix\    ^y.,,'.^.   .;  ,• , 

is  assets  when  it  comes  into  possession,  IT.  400,' 423'.  tV.  tOl,  102. 
is  assets  when  in  possession  for  the  p?iyraent  of  debts,  though  devised 

away   II  402.  i       ' 

liable'to'  bond  debts  of  settlor,  400.       ^i^oHn^sTOlA.  9o8     .gH3Vm 
but  scmb.  not  to  bond  debts  of  an  intermeciiate  tienftnt  -fof  life",  who 
was  entitled  to  the  reversion  in  fee,  421 — 423.;      -    ■ 
."' .-         bound  by  the  judgments,  statutes,  and  recognizances  of  all  those  who 
were  at  aiiv  time  entitled  to  it,  Avhenever  it  comes  into  possession, 
■;''  9j-  425.  .■  .-.U  /-I  S;^ii3j  K'^-^'JuB  vd7  3VJC-J7  •>(;:;;  v.:-   , ' 

and  also  to  their  leases  and  covenants  therein,  artrtljig  Jifc©  time,  426. 
estates  tail  do  not  merger  in  ,tejje,vefd;oaisDlsiSltp8^3iS»i4894  Excep- 
tion, V.  172.  .'.;;;r   i:i-;fv  ,iz>ja£nmii  i£i9Y»g  has  Jni. 
may  be  had  in  an  advowson,"^III.  7pfi£  joa.  md-fr  has  fSaoiaBtg 
and  in  certain  ojhces,  119.  •■  '»^;>irai{  9<i  Jatrm  gatijJaa  xlioa 
descent  of  reversions,  386.     See  DesceyiM  ?ij  59iujj3n  araisa  odl 
a  reversion,  of  which  the  right  is  vested^  ©tayjjft  ^tX^h^jf^xB  ioa  ai 
by  bargain  and  sale,  IV.  109.      .jv/  '^Ai  •giii?.!j  ^gaoiJjB^^iiriif  oJ 
by  covenant  to  stand  seised,  1 17. if   sjiJ  ni  ^'msA  bid'U  edi  oJ  ion 
and  by  lease  and  release,  125.  ,dr  ,b(jbh-ei9qu? 
when  leases  under  a  jMJAver  are  said  to  be  in  reversion,  183-^185. 
a  reversion  allowed  to  pass  by  a  release,  by  way  of  grant,  to  efl'ectuate 
ImI  ■:■.      the  intention  of  the  parties,  264. 
J'!!,;,  ait  equitable  reversion  barred  by  fine  and  non-claim,  V.  196u 

a  fine  sometimes  lets  in  a  reversion,  172,  and  makes  it  liable  to  prior 

incumbrances,  222. 
may  be  devested  by  a  fine  levied  by  a  tenant  for  life,  ib. 
barred  by  a  recovery,  402,  unless  it  be  vested  in  the  crown,  IV.  373. 

V.  464. 
a  devise  of  a  reversion  is  good,  VI.  424,  unless  as  against  creditors, 

8,9.  .y.„.^  .■'^>..  ,  ./.^ 

by  what  words  a. reyfsrsipiji, passes  in  a  devise,  212.     See  Z)e^(se. 
effect  of  the  word  reversion  in  giving  a  fee  simple;  iji.j^,^gv^e,  238. 

Reversioners,  interest  and  poAver  of,  '  '■■■''     - 

not  bound  by  leases  uiade  by  tenants  in  tail,  I.  98.  IV,  66, 
not  affected  by  attainder  of  tenant  in  tail  for  treason,  I.  100. 
may  enter  for  condition  broken,  when,  II.  40.  Qu.  :7: 

may  bring  actions  for  injuries  done  to  the  inherit ance,  398.   ' 
heir  to,  hov/  shall  take,  423. 
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REVERSION— continued. 

Reversioners,  interest  and  power  of,  imnJHOO— MOl^illiVflii 

liow  affected  by  fines  at  common  law,  V.  164^:.!  36  boisbignoo  ?X 
not  barred  by  iine,  except  on  non-claim,  17''2g?  bovgYnoo  sd  "{r.ax 
allowed  fire  years,  from  the  aecruing  of  itheiiKii^te,  to  claim  against 
-  -^-"^  -'-a  fine,' 196.  ■  "  '■•'"'^  j"'  'U  J^-i^m  =h'3-!.'>  -sa. :■.•■':■..   .- 

' '^'i        may  make  entries  to  avo^id^neslj'25'5'.tHiB  ^sgiam  lisrz'jisk'i  3i>'! 
REVOCATION  '  ^^  '  '   "^'^  <--''i^yb  yb  .teJa  eili'io  noiJ;MJ 

a  presentation  to  a  Ji 
a  use  might  have  been 
of  devises.     See  Devise. 
powers  of  revocation  and  appointment.     See  Poivers. 
conveyance  reser\dng  power  of,  IV.  466,  467,  &c. 
power  to  mortgage  estate  to  any  amount  is  in  fact  a  power  of,  467. 
so  a  power  to  lease  for  any  number  of  years  with  or  without  rent,  ib. 

of  action.     See  Action..,.-,  .j  ^.ojJ  .sJi/JsJa  no  habnstes  ad  v 
of  entry.     See  Entry.  ,. 

of  possession,  III.  357,,        .  ,hrJ  Bis^ia^^  n.  av,  J,T.^ 

of  property,  358.     '  ''^  .^oiaa^aaoq  oHh  a^moo  ti  . 
'         meaning  of  the  wordy* ^p' to 'il  i^Rf'^'m/l'f-'  _ 

RIVERS.     8ee  Navigation.  'In.-?  V,  pidsb  bnoo 

weirs  across,  III.  302.  ,   ,,j.,  ,,^,  j^  ,j,;,,|-,  |jj^,-,,|  ^^ +,,„  fj,j,^j  ,,  , 

RULE  IN  SHELLEY'S  CASEi  n..245; 'W;-305.f -h-.  ■'-   < 

origin  and  nature  of,  as  applied  in  the  construction  of  deeds,  IV.  325. 

stated,  326.  -    -•- 

is  the  same  where  the  ancestor  takes  by  implication,  328,  if  his  estate  is 

a  freehold,  ib.  ■  ■-.•trbii  -.y 

how  mediate  limitations  are  vested,  3262i9jrt  Jon 
joint  and  several  limitations,  when  make  an  estate  tail  executed  in 

grantees,  and  when  not,  329 — 332. 
both  estates  must  be  limited  by  the  same  conveyance,  332,  and  be  of 

the  same  nature,  as  both  legal  or  both  equitable,  334. 
is  not  extended  to  the  w'ords  so?i  or  sons,  child  or  children,  but  only 

to  limitations,  using  the  word  heirs,  335, 
nor  to  the  word  heir,  in  the  singular  number,'  with  Tivords  of 'limitation 

superadded,  ib.  ■ 

nor  to  marriage  articles,  which  are  considered  as  executory,  and  to  be 
r.j.cuK   Jiconstrued  according  to  the  intention  of  the  parties,  ib.    See  Articles. 
was  not  formerly  applied  in  the  construction  of  assignment  of  terms  for 
years,  351,  but  is  now,  353,  unless  a  contraiy  intention  appear,  354. 
lohu  applied  to  construction  of  surrenders  of  copyholds^ iVfts&IQjx  -uih  r- 
applied  in  construing  devises,  VI.  300.  '  ' '''    ■"'"''!'> 

in  devises  of  legal  estates,  ib.,  although  the  limitation  to  the  heirs  be 
'*^^''       '    only  mediate,  303,  and  althoitgh  the' estate  for  life  arise  by  impli- 
cation, 305.  ,      , 
,8-io}f!»igppj|g(j  -R-hen  the  word  heir  is  usC'dlk  fhe'isifi^fTai-  hiirhber,  307. 
and  where  there  are  words  superadded  to  the  Avord  heirs,  ib. 
■''^tiperaddcd  words  may  sometimes  crfntToI  die' yoittAeiVs,  and  make 
■^^'-  ^'^'it  a  word  of  purchase,  IV.  355.  VI;  310.*  '^  ^''"'''  ■-'^'  ' 

applied  to  devises  of  trust  estates,  ib.,W!here  the  court  of  chancery  is 
called  upon  to  direct  a  conveyance  to  be  made  under  a  will,  the 
construction  is  different,  317..'  lu  VjtuiUjiiu  -{cl  ijyj..jii-;  .'   ■. 
applied  to  devises  of  copyholds,  ibiTfff  fioitibn''^')  lo't  tjJio  vr  ;• 
and  to  devises  of  terms  for  years,  ib. 
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RULE  IN  SHELLEY'S  CASE— continued.  ■  <i^'^■si^-/^^^      'Ur 

applied  in  construing  devises,  hu^t  £.  jo  aoia«9aeoq^ 

cases  in  v/hich  the  rule  does  not  apply, 

where  the  limitation  is  to  sons  or  children,  VI.  318. 
where  explanatory  words  are  added  to  the  word  heiis,  319. 
where  words  of  limitation  are  added  to  the  word  heir  in  the  singu- 
lar number,  323. 
where  the  Avord  heirs  is  controlled  by  subsequent  words,  limiting  an 

estate  of  a  particular  nature,  324. 
where  the  remainder  is  to  the  heir  for  life,  325. 
where  the  word  issue  is  used  with  words  of  limitation,  326,  unless 

the  general  intent  require  a  dift'erent  construction,  328. 
where  an  executory  trust  is  created  and  a  conveyance  directed, 

337. 
where  the  estate  given  to  the  ancestor  differs  in  quality  from  that 
given  to  the  heir,  344. 
case  of  Perrin  and  Blake,  345.         m  siUi^: 
remarks  on  the  application  of  tlieriik^'8)55f  860; 


s. 


SAINTFOIN  titheable,  III.  47.  ' 

SALE,  power  of.     See  Agreement. 

by  what  words  created  in  a  devise,  VI.  398. 

why  powers  of  sale  and  exchange  are  given  in  modern  settlements  to 
trustees,  IV.  468. 

SALIC  LAW, 

antiquity  of,  I.  2. 

SCINTILLA  JURIS,  or  possibility  of  entry,  II.  306. 

which  remains  in  a  feoffee  to  uses  after  the  use  is  executed  by  the 
statute  of  uses,  ib.  326,  333,  360. 

which  enables  a  tenant  in  tail,  after  levying  a  fine,  to  bar  the  remain- 
ders and  reversion  by  a  recovery,  V.  404. 

whether  an  attainted  tenant  in  tail  has  such  a  scintilla  juris  as  will 
enable  him  to  suffer  a  recovery,  405.  ^  ?.^ 

SCIRE  FACIAS, 

necessary  to  revive  a  judgment  where  no  execution  issued  for  a  year 

and  day  after  its  entry,  II.  58.  ■  ; 

ad  rehabendum  tenam,  71. 
determination  of  estates  by  statutes  merchant  or  staple  and  elegit,  by, 

71—73.  ...,, 

SEALING, 

necessary  to  the  validity  of  a  deed,  IV.  27,  28. 

whether  sealing  a  will  is  a  sufficient  signing  within  the  statute  of  frauds, 
VI.  50. 

SECONDARY  OR  SHIFTING  USES,  II.  310,  312.     See  Usef.'^'^ 

SEIGNIORY,  I.  20.  III.  459. 

might  have  been  forfeited,  I.  20.     See  Feud,  Lord  and  Vassal. 
may  be  in  right  of  a  manor  or  in  gross,  40,  42. 
the  latter  may  be  extinguished  and  extended,  42, 
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SEISIN.     Hee  Livery  of  Seisin. 

possession  of  a  feud,  on  completion  of  investiture,  was  called^  I.  58, 

defined  by  Lord  Mansfield  in  the  case  of  Taylor  v.  Horde,  V.  325. 

seisin  in  deed  and  in  law,  I.  58,  59. 

acquiring  by  entry,  59. 

vseisin  in  law  may  be  defeated  by  abatement,  viz.   entry  of  a   stranger 

claimant,  60. 
a  wife  must  be  seised  to  entitle  her  husband  to  curtesy,  147. 
and  a  husband  to  entitle  his  wife  to  dower,  165. 
there  can  be  no  seisin  of  an  estate  for  years,-  239. 
for  seisin  can  only  be  of  a  freehold,  58,  377,  420,  439. 
the  word  extends  to  being- seised  in  equity,  as  e.  g.  of  a  trust  estate,  439, 
.bs.  seisin  required  by  statutes  of  liujitation  as  to  WTits  of  right  and  avow- 
ries, III.  492. 
isd:  in  a  conveyance  to  uses  the  grantor  must  be  seised,  377. 

what  kind  of  seisin  may  be  had  in  a  remainder  or  reversion,  380,  402. 

seisin  of  counsel  of  statute  merchant  or  staple,  &c.  47,  48. 

how  seisin  may  be  had  of  an  advowson.  III.  6,  7. 

the  seisin  of  one  joint  tenant  enures  to  all,  II.  446.  III.  496.  V.  236. 

of  one  coparcener  enures  to  all,  II.  464.  Ill,  496.  V.  236. 

of  one  tenant  in  common  enures  to  all,  II,  475,  III.  390,  496,  V.  236. 

how  it  may  be  had  in  a  rent,  III,  315. 

what  seisin  of  an  ancestor  will  enable  an  heir  to  claim  through  him, 

373,  388,  424,  425. 
when  seisin  must  be  acquired  by  entry,  389, 
a  ward  may  have  seisin  by  the  possession   of  his  guardian,  I,  60.  III. 

390,  395. 
seisin  necessary  to  make  a  possessio  fratris,  III.  387,  388. 

in  the  case  of  a  trust,  397. 

in  the  case  of  a  remainder  or  reversion,  432,  434. 

in  the  case  of  a  copyhold,  444. 
in  a  bargain  and  sale  the  bargainor  need  not  always  be  seised,  IV.  109. 
necessary  to  support  a  fine,  what,  V.  119 — 126. 
^^  necessary  in  a  testator,  VI.  35,  36. 

SERJEANTY, 

;i;    tenure  by  grand,  I.  33. 

tenure  by  petit,  43,  44,  49. 
iltv.  how  affected  by  stat,  12  Car.  2.  c,  24.,  35. 

SERVICES.     See  Suit  of  Court,  Heriot,  Rent. 

certain  services  not  within  the  statutes  of  limitation,  111,^5,15.),   d'Ai  -<■' 
of  which  a  recovery  cannot  be  suffered,  V,  368,  .r  y-,  f^usi^-^fui 

SERVING  CHURCHES, 

no  clerk  shall  serve  more  than  two  churches  or  chapels  in  one  day ;  Ex- 
ception, II,  67,  M.Mnii  t<c»ii.OxiJa  ^U  a^j-iaia-}  xu 

SETTLEMENTS,     See  Articles,  Marriage. 
when  the  practice  begun,  IV,  165. 

history  of,  as  occasioned  by  the  rules  against  perpetuities,  358. 
^1.  .modern  mode  of  making,  359,  of  raising  uses  in,  144,  and  of  creating 

estates  tail  in,  304, 
of  estates  for  life  are  good,  though  they  are  not  entailable,  359, 
so  of  terms  for  years,  ib, 

usual  mode  of  making  settlements  of  terms  for  years,  363, 
powers  have  taken  the  place  of  conditions  in,  146, 
powers  of  revocation,  sale,  and  exchange,  are  always  reserved  to  trustees 

in,  and  why,  468. 
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SETTLEMENTS— continued. 

amending  mistake  in,  IV.  262,  349. 

contingent  remainder  in,  II.  241,  249. 

remainders  in  are  sometimes  directed  to  be  destroj'ed,  242. 

cliildren  are  purchasers  under,  IV.  312,  336, 

rectifying  where  expressed  to  be  made  pursuant  to  articles,  349, 

if  made  by  persons  indebted  at  the  time,  are  bad  against  creditors,  461. 

made  before  and  in  consideration  of  intended  marriage, 

distinction  between  conveyance  before  and  in  consideration  of  mar- 
riage, and  a  conveyance  made  afterwards  to  a  wife  or  children,  IV. 

473,474. 
are  good  within  13  and  27  Eliz.  against  creditors  and  subsequent 

purchasers,  473. 
though  without  a  portion,  for  marriage  itself  is  a  valuable  considera- 
tion, 24,  312,  470,  474.  1.214. 
though  the  settlor  was  indebted  at  the  time,  IV.  474. 
how  far  the  consideration  of  marriage  extends,  479. 
by  a  widow  on  her  children  by  her  first  husband,  before  marrying  a 
second,  is  good,  only  founded  on  moral  consideration,  481. 
made  after  marriage  in  favour  of  a  wife  and  children  are  good,  if  settlor 
is  not  indebted  at  the  time,  461,  462. 
but  not  against  subsequent  purchasers  for  valuable  considerations,  463. 
though  with  notice,  ib.  466. 

except  where  made  in  pursuance  of  agreement  made  before  mar- 
riage, or  in  consideration  of  an  additional  portion,  473. 
but  settlor   will   not  be  assisted   in  equity   to  disturb  the    settle- 
ment, 466. 
when  wife  joins  with  husband  to  destroy  a  settlement  made  pre- 
vious to  her  marriage,  a  new  and  better  settlement  will  be  good, 
474,  475. 

SEVERALTY,  holding  estates  in,  II.  431. 

SHERIFF  OF  A  COUNTY, 

offices  in  his  gift,  III.  110, 

duty  of,  as  to  assigning  dower,  ISO — 182. 

SHIFTING  USES,  II.  310.     See  Uses. 

SIGNING, 

whether  essential  to  a  deed,  IV.  27,  28. 

of  wills,  VI.  49. 

requisite  to  a  revocation  of  a  devise  by  declaration  in  wrilins',  ^'I. 
85,  86. 
SIMONY,  III.  26.     See  Advowson. 
SLMPLE  CONTRACT  DEBTS.     See  Debts. 
SOCAGE, 

tenure,  I.  42,  43. 

derivation  of  the  word,  43. 

villein  socage,  51,  52. 

changes  in,  by  stat.  12  Car.  2.,  48,49. 

guardian  in.      See  Giiardiav. 

all  freehold  estates  must  now  be  held  in,  58. 
SONS, 

a  good  description  in  a  devise,  VI.  184. 

effect  of  this  word  in  creating  an  entail  in  a  devise,  299. 

the  rule  in  Shelley's  case  does  not  apply  to  thiswordinadevise,  346,365. 

SPECIAL  OCCUPANT,  I.  115.    ^qq  Occupancy. 
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SPECIAL  TAIL.     8eo  Estate  Tail. 
SPECIALTY  DEBTS,     See  Debts. 
SPRINGING  USES,  II.  310.     See  f/ses.   • 
STAMPS  OF  DEEDS,  IV.  .57. 
STAPLE,       j  - .  V : 

statute  of  tlie.     ^hq  Estate  hij  Statute  Merchant,  ^c. 

STATUTES.     See  Table  prefixed  to  Vol.  I. 

STEWARD  OF  A  MANOR, 

niay  grant  copyholds,  I.  '286. 
may  take  surrenders,  V.  559, 

STUBBLE,    .. 

not  titheable.  III.  46. 

SUBINFEUDATION, 
what,  I.  15.  III.  5. 

taken  av.-ay, 

in  France,  I.  16. 

in  England  by  stat.  Quia  Emptores,  A,D.  1290,  I.  27. 
mesne  tenures,  viz.  tenures  not  in  capite  occasioned  by,  25. 
subinfeudations  previous  to  reign  of  Ed.  1.,  beginning  Nov.  16,  1272, 

conlined,  27.     " 
assignment  of  dower  in  a  species  of,  out  of  the  stat.  Quia  Emptores.  175. 

SUBPCENA  IN  CHANCERY, 

its  origin,  I.  357,  364,  436. 

lord  of  a  manor  maybe  compelled  to  admit  his  copyholder  by,  V.  570.  . 

SUFFERANCE.     Hec  Estate  at  Sir ferance. 

SUIT  OF  COURT, 

incident  to  copyhold  tenures,  I.  296. 
witlidrawing,  is  punishable  by  fine,  331,  332. 
refusal  to  do,  incurs  forfeiture,  332. 

SURRENDER.     See  Merger,  Release,  Alienation  by  Custom. 

is  the  falling  of  a  less  estate,  as  for  life  or  years,  into  the  greater  imme- 
diate estate  in  reversion  or  remainder,  IV,  92. 

is  a  conveyance  at  common  law,  and  immediately  devests  the  estate  out 
of  surrenderor,  and  vests  it  in  surrenderee,  ib.  49. 

technical  Avords  of,  93. 

good  without  technical  words  or  livery  of  seisin,  ib. 

must  be  by  deed  or  note  in  Avriting,  signed  by  the  surrenderor  or  his 
agent,  ib. 

and  cancelling  a  lease  is  not  a  sufficient,  ib  94, 

who  may  surrender  : 

all  persons  capable  of  alienating  lands,  94, 
infants,  lunatics,  or  feme's  coverts,  ib, 

surrenderor  must  be  in  possession,  95. 

.surrenderee  must  have  a  greater  estate  immediately  in  remainder  or  re- 
version, ib. 

privity  of  estate  must  exist  between  surrenderor  and  surrenderee,  ib. 

estate  at  will  is  not  surrenderable,  ib. 

of  an  estate  for  years,  occasions  a  merger  in  the  reversion  for  years,  96. 
and  tie  number  of  years  of  the  reversion  is  not  material,  ib. 

of  a  copyhold  to  the  use  of  the  lord,  causes  an  extinguishment,  I.  347. 

of  a  lease  to  one  joint-tenant  enures  to  all,  II.  446. 

a  franchise  may  be  surrendered,  III.  307. 
VOL.  VI.  9.  Y 
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SURRENDER— continued.  .„ 

a  dignity  cannot  be  surrendered,  III.  176.  -  — 

surrender  and  admittance  of  copyholders,  V.  495.     Se&  Alienation  hy 

Custom. 
to  make  a  tenant  to  the  preccipe.     See  Recovery. 


T. 

TENANCY  IN  COMMON, 

is,  where  two  or  more  hold  lands  or  tenements  in  fee-simple,  or  tail,  for 
life  or  years,  by  several  titles,  and  occupy  the  same  in  comffios, 
II.  472. 
'  hoAv  created,  II.  473.  IV.  312. 
incidents  to  this  estate,  II.  473. 
subject  to  curtesy,  482.  I.  154. 
and  to  dower,  I.  172.  II.  484. 
,'  :    -may  be  held  by  prescription,  III.  485. 

by  what  Avords  created  in  a  deed,  IV.  312. 
by  what  words  in  a  devise,  VI.  372. 

"  two  persons  may  be  made  joint-tenants  for  their  lives,  and  tenants  in 
common  of  the  inheritance,  II.  432. 
may  be  extended,  64. 
destroyed  by  partition,  484. 
voluntary  partition,  ib.  _    : 

must  be  by  deed  or  agreement  in  writing,  since  Stat.  Frauds,  ib. 
Avrit  of  partition,  ib. 
partition  in  chancery,  485. 

every  part  of  the  estate  need  not  be  divided,  ib. 
respiting,  where  one  of  the  parties  is  an  infant,  ib. 
partition  under  inclosure  act,  488. 
uniting  all  the  titles  in  one  tenant  by  puschase,  &c.  ib. 
partition  of  advowson,  how  made.  III.  23. 
nature  of  deed  of  partition,  IV.  85. 
a  partition  does  not  revoke  a  devise,  VI.  116. 
Tenants  in  common,  their  interest  and  power :  " 

have  a  reciprocal  action  of  waste  and  account,  II.  473. 
the  possession  and  seisin  of  one  is  the  possession  and  seisin  of  all, 

475.  III.  390,  496,  497.  V.  236. 
a  perception  of  piofits  by  one  tenant  does  not  amount  to  an  expulsion 
.    _  of  another,  II.  476. 

".,';  .     when  the  entry  of  one,  is  the  entry  of  all,  ib. 
,.,,,.    the  entry  of  one  to  avoid  a  fine  enures  to  all,  V.  257. 

lease  by,  on  condition  rendering  rent,  how  considered  several,  III.  319. 
one  cannot  be  disseised  by  the  other,  except  by  an  actual  or  presum- 
able ouster,  II.  476. — or  by  fine,  V.  236. — but  not  if  fraud  is  evi- 
dent, II.  479. 
36  years  uninterrupted  possession  by  one,  held  ground  to  presume  an 

actual  ouster,  477. 
Avhat  acts  will  and  will  not  devest  the  possession  of  a  tenant  in  com- 
mon, 476. 
.in  case  of  an  advowson,  all  must  present,  III.  21. 
may  enfeoff  each  other  of  their  shares,  IV.  54,  86. — but  cannot  re- 
lease to  each  other,  86. 
may  make  leases  jointly  or  severally,  74, 
may  levy  fines,  \  .  US!^ 
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TENANT  TO  THE  PRECIPE.    See  Recovery. 

TENANT  RIGHT,  customary  estates  called,  I.  270,  271,  317,  350. 

TENEMENT, 

origin  of,  I.  23. 
meaning  of  the  word,  60. 
what  passes  in  a  deed  by  this  Avord,  IV,  285. 
this  word  not  a  sufficient  description  in  a  fine,  V.  138,  139. 
liberum  tenementum  includes  not  only  land,  but  rents,  commons,  offices, 
&c.  IV.  285. 

TENENDUM  OF  A  DEED,  IV.  26. 

TENURES.     See  Allodium,  Fends. 
origin  of,  I.  23,  5Q. 

division  of,  into  free  and  base,  certain  and  uncertain,  24,  25,  49,  50. 
Ancient  English  tenures : 

in  capite  of  the  king,  25 — 27. 

ut  de  corona,  26. 
in  gross  (strictly,  in  capite)  of  the  person  of  a  subject,  or  manors,  26, 
27,  40. 
abolished  by  stat.  Quia  Emptores  Tenarum,  18  Ed.  1.  c.  1.,  27. 
as  to  tenures  of  the  king's  tenants  in  capite,   by  17  Ed.  2.  c.  6. 
and  34  Ed.  3.  c.  15.,  ib. 
by  grand  serjeanty,  33.  III.  118, 
by  knight's  ser\dce,  27. 

incidents  to,  as  escuage,  homage,  fealty,  28,  29. 
-    distinguished  from  escuage,  28,  29. 
fruits  of,  as 

aids,  30,  reliefs,  ib, 
primer  seisin,  31. 
wardship,  ib. 
marriage,  32. 
military  tenures  abolished  by  12  Car.  2.  c.  24.,  33,  34. 
thus  all  tenures,  except  frankalmoign,  copyhold,  and   the  honorary 
ser^dces  of  grand  serjeanty,  were  reduced  to  fee  socage,  35. 

Modern  English  tenures : 

in  free  or  common  socage,  42,  43. 
petit  serjeanty,  43,  44,  49. 
burgage,  44. 

ancient  demesne,  ib,  45,  46. 
gavelkind,  46. 
incidents  to  these  tenures;  as  seigniory,  rent  or   service,   homage, 
fealty,  suit  of  court,  aids,  reliefs,  primer  seishi,  wardship,  fines  for 
alienation,  forfeiture  for  treason  and  felony,  and  escheat  (except 
gavelkind),  46 — 48. 
in  villein  socage,  free  copyhold,  or  customary  freehold,  51,  52. 
changes  in  socage  tenure,  by  12  C.  2.  c.  24.,  48,  49. 
all  freehold  estates  must  noAV  be  held  in  socage,  58. 
in  villenage  : 

distinguished  from  free  tenure,  how,  57. 
by  copy  of  court  roll,  or  admissions  to  hold  as, 
connnon  copyholders  at  will  of  the  lord,  50,  51. 
free  copyholders,  or  customary  freeholders,  holding  according  to  the 
custom  of  the  manor,  51,  52. 
not  affected  by  12  Car.  2.  c.  24.,  5\, 
in  frankalmoign,  or  free  alms  : 
origin  of,  52, 

%  Y  1 
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in  frankalmoign,  or  free  alms  :  , 

not  affected  by  12  C.  2.  c.  24.,  Til.  52. 

parochial  clergy,  &c.  hold  lands  by,  ib.  - 

king  only  (since  Quia  Emptores)  can  give  lands  to  be  held  in,  ib. 
no  new  tenure  can  be  efected  since  stat.  Quia  Emptores,  except  by 

■''    "     '  statute,  v.  19,  20.  ^^ig  u,  ^^iiajjf,  ,ij 

tenure  per  baroniam.  III.  143.  -^  '^^  .^(ibn^c;. 

dignities  by  tenure,  145.  ;  ..         .iji- ,jii£A 

advowsons-lie  in  tenure;^;^^^' .  moYiah?.  ,wob 

nothing  which  does  not  lie  in  tenure  can  escheat,  457. 
but  no  lines  escheat,  32,  33,  "       v    ^^ 

TERM,  '^7::^' 

considered  in  law  as  one  day,  II,  51.  V.  85,  345,  34d. 
TERM  FOR  YEARS,  See  Estate  for  Years,  OutstaiuUmj  Term,  Trusts. 

TERTENANT^^  . ., . : .  _ . .    '^^"^"^^ f^^ J^ 

must  assign  dower,  though  a  dispenser  or  intruder,  &c,l.  179; 
execution  against,  under  statute  staple,  II.  5Q.  '  '  "'^ 

TEST  ACT,  25  C.  2.  c.  2.,  III.  127. 
TESTAMENT,  distinguished  from  a  devise.i-Y^i^,  ■,: 

TESTATOR,  .     .  .    :,h  .- 

must  in  general  be  seised  of  the:  lands. demised  At  tjie  time  of  the  devise, 

VI.  35,  36.  ^     ^  --.aij-^ijq  ma  iaaia  iROiVi)  ;c 

must  die  seised  of  the  landsL  devised*  36.,. di  .anoaxsa  lo  sioJdst 
TIMBER,  ^"     :>;  urn 

growing,  is  parcel  of  the  inheritance,  and  the  severance  is  not  favoured 

by  law,  I.  64. 
do  not  go  to  executor  as  implements,  I.  110. 
may  be  cut  by  a  tenant  in  tail,  I.  90. — but  not  by  a  tenant  -'for  life,  or 

years,  109,  119,  245.  ^'-.r;-,...    ,,.,u'  - -; 

what  trees  are  considered  timber,  119,  120.  Ill,  52,  ^ 

belongs  to  the  person  entitled  to  the  inheritance,  I,  119,  120,  126. 
so  when  severed,  131.  "    s*""; 

may  be  felled  by  order  of  chancerj'  on  estat^  of  tenant  for  life,  to  pay 

debts  charged  on  the  inheritance,  129,  130.       ^"JOj  ui  anj; 
lessor  may  enter  land  to  fell,  when  excepted  in  the  lease  J '1' 19^ 
■  "  "    '  whehaiid  for  whose  benefit  timber  in  a  state  of  decay  may  be  cut  down, 

130,  131.     . 
timber  growing  on  a  copyhold  belongs  to  the  lord,  298.'J  'i^^  ■  ^ 
in  what  case  a  copyholder  may  cut  timber,  ib,  ~  ■  •.  sgn 

trustees  to  preserve  contingent  remainders,  are  bound  to  take  care  of 

timber,  II.  356.  •    '  — 

nottitheable.  III.  47.  .'^tf  eagq         » 

produce  of,  cut  on  glebe  landt-,  how  may  be  applied,  13§^t£d 

TITHES,  \  '^^ 

are  incorporeal  hereditaments.  III.  2,  44.  ,     , 

origin  and  nature  of,  42.  ,-,,„  -„   i 


consist  merely  in  jure,  and  are  only  a  right,  43.     „.   .„  ,^.(,  ^ 


,_v^.*v.,^^^  ...^.^.j  ... ,,".-, —J o--,  —     ,,._,^^„',    (,^,  -„<- 

release  of  all  demands  in  lands  does  not  operate  as  a  discnargiB-of,  ib. 
are  preedial,  personal,  or  mixed,  44. 

are  great  and  small,  according  to  the  nature  of  the  vegetable,  45. 
how  and  when  due,  ib.  ,. 

due  by  common  right  or  custom,  ib. 
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Of  what  things  preedial  tithes  are  due : 

corn,  and  sometimes  its  Takings,  III,  46.    ^ 
-^    but  not.stubble,  ib.  .   ,,,..,-,-7  ,|,.o  , 

/     -—.every  species  (^"  grain,  as  pease,  ^^p,  &c. 'lb. 

not  clover,  vetches,  or  grass,  cut  green  and  given  to  cattle  employed 

in  husbandry,  46,  47. 
hay,  46. 

clover,  saint  foin,  and  rye  grass, ,CQnsi(|€red  as  hay,  47. 
so  is  a  second  crop  of  clover,  ib.  .,t\,jf  ,r,,- 
Qu.  aftermath,  ib. 
underwood,  47. 

trees  not  usually  employed  as  timber,  48. 
fruit  trees,  ib. 
'  but  not  lops  or  tops  of  timber  trees,  49. 

hemp,  flax,  madder,  hops,  turnips,  ib. 
garden  herbs  and  fruits,  but  not  hot-house  plants^  50. 
agistment  tithe,  50,  .51.  ; 

Mixed  tithes  arc  due  of 
the  young  of  cattle,  51. 
wool,  milk,  and  cheese,  ib. 

Personal  tithes  are  due  of  what  things,  ib. 
what  tbings  are  not  titheable,  ib.  52. 
to  whom  tithes  aie  payable,  ib. 

rectors  or  pari>ons,  ib.,  or  vicars,  53. 

portionists,  54. 

the  king  for  extra-parochial  lands,  ib. 

lords  of  manors,  ib. 

lay  impropriators,  55.  ,  :    -j 

rectorial  and  vicarial  tithes,  53. j   jj^j 
lay  impropriations,  55. 

are  temporal  inheritances,  ib. 

are  assets,  ib. 

are  liable  to  dower  and  curtesy,  ib.  I.  155,  17'2. 
:  .  :■     -may  be  held  in  fee,  in  tail,  for  life,  or  years,  III.  55. 

and  in  joint -tenancy,  coparcenary,  or  in  common,  56. 

a  partition  may  be  obtained  by  bill  in  chancery,  ib. 
:r/qh  iuDBiay  be  aliened,  and  are  within  the  statute  of  uses,  under  the  word 
hereditaments,  ib. 

may  be  granted, by  copy  of  court  roll,  Qu.  I.  279. 
descend  to  the  whole  blood,  III.  396. 
- .     what  seisin  makes  a  possessio  fratris,  ib. 

are  not  within  the  statutes  of  limitation,  514. 

pass  by, 

bargain  and  sale,  IV.  109.    ■.    -i-s'   ■    .. 

covenant  to  stand  seised,  117,  see  I.  366. 

lease  and  release,  IV.  126.  ^tj     >  m 

may  be  leased,  65.  .HI .alnsronJibewri  Ibsk 

lines  may  be  levied  of  them,  W  134.     ;,    /,  ,.^^^''^;'!"  , 
^:  i-b^K^t  words  they  pass  in  fines,  136.'*"  -''''"'  •^^-  V"':'' 
'^"  '"canriot  be  discontinued  by  tenant  in  tail,  228. 

recoveries  may  be  suffered  of  them  when  in  the  hands  of  lay  persons, 

368".  ...M.rM^s..:^i    -:■_ 

are  devisable  under  the  general  word  ^^  her^dU(M^»P  \ti  the  statute 
of  wills,  VI.  28.  ^n.r^omrr 
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Exemptions  from  tithes : 

a  real  composition,  III.  57. 

to  be  good,  must  have  been  made  before  the  13  Eliz.,  ib. 
and  the  deed  by  which  it  was  made,  must  be  shown  or  be  proved 
to  have  existed,  ib.  58. 

a  modus  dccimandi,  58, 

a  prescription  de  nou  decimando,  59. 

in  what  cases  good,  60. 

w^hat  orders  were  exempt  from  paying  tithes,  ib. 

may  be  annexed  to  lands  in  the  possession  of  lay  persons,  ib.  61. 

not  good  against  the  church  Avithout  showing  the  ground  of  exemp- 
tion, 62. 

nor  against  lay  impropriators,  63^  66. 

act  of  parliament,  62. 

non-payment  of  tithes  cannot  be  pleaded  against  a  spiritual  person  or 
a  layman,  56,  57,  66. 

long  possession  of  a  portion  of  tithes  creates  a  title,  66,  72. 

distinction  between  a  prescription  de  non  decimando,  and  a  claim  to 
a  portion  of  tithe,  69. 
Lease  of  tithes  is  good,  and  the  rent  reserved  is  recoverable  in  debt,  317. 

TITLE.     See  Dignihj. 

TITLE  DEEDS.     See  Charters. 
are  heir  looms,  I.  55. 
a  tenant  in  tail  has  a  right  to  them,  85. 
right  of  tenant  for  life  to,  111. 
depositing  in  court,  for  security  of  reversioner,  ib. 
deposit  of,  as  security  for  money  advanced,  creates  equitable  mortgage, 

II.  83, 
a  jointress  not  bound  to  deliver  them  up,  217. 
detinue  of,  is  a  bar  of  dower,  187. 
where  possession  of  title  deeds  will  give  priority  to  a  second  mortgagee, 

II.  193,  &c. 
the  custody  of  the  title  deeds  of  a  term  for  years,  Is  equivalent  to  an 

assignment,  219. 
clause  respecting  title  deeds,  IV.  288. 
in  what  cases  a  grantor  may  keep  them,  ib. 
covenants  for  producing  them,  422,  423. 
Q.  whether  they  belong  to  a  releasee  to  uses,  or  to  the  cestui  que  me, 

128, 
inspecting  by  heir  in  tail  disinherited  by  recovery,  V.  416. 
effect  of  possession  of,  by  puisne  incumbrancer,  II,  228. 

TITLE  TO  REAL  PROPERTY, 

description  of  a  title.  III.  356. 
what  constitutes  a  complete,  359. 
bare  possession  or  actual  occupation  of  the  estate,  ib. 
entry  when  necessary  to  avoid,  ib,  I,  59. 

effect  of  entry  or  continual  claim  by  heir  or  disseisee,  in  order  to  avoid 
such  a  title,  is  to  give  them  an  actual  seisin  in  deed  of  the  lands, 
ib.  III.  356,  357. 

right  of  possession, 

may  exist  in  one,  while  the  actual  possession  is  in  another,  357. 
may  be  exerted  by  entry,  ib. 

descent  to  heir  of  disseisor,  abater,  or  intruder,  tolls  the  entry  of  dis- 
seisee, &c.  and  why,  357.  ' 
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right  of  possession : 

but  not  if  the  person  having  the  right  of  entry  is  under  legal  dis- 
abUity,  IIL  357. 
i;9YQTt0  is  apparent  or  actual,  358. 

right  of  property  without  eitlier  possession  or  the  right  of  possession,  ib. 

discontinuance  of  estates,  359. 

remitter,  360. 

modes  of  acquiring  are  by  descent  and  purchase,  361. 

may  be  deduced  through  an  alien.     See  Descent. 

TOLL," 

-/    light  of  taking  it  usually  annexed  to  fairs  or  markets,  IIL  304. 

TOLLING  ENTRY,  I.  60. 

TOWNS  CORPORATE, 

Courts  of,  fines  may  be  levied  in  them,  V.  103. 

TREASON, 

high  and  petit  attainder  for.     See  Attainder . 

forfeiture  for.     ^e^  Estate  in  Fee  Simple,  Estate  Tail,   Uses,  Trusti. 

right  of  entry  of  issue  in  tail  lost  by  attainder  for,   I.  100. 

TREASURE  TROVE,  III.  295,  299. 

TREES.     See  Timber. 

TRESPASS,  Action  ox, 
may  be  maintained 

by  a  lessee  against  a  lessor  for  cutting  trees,  when,  I.  119. 
by  a  landlord  against  the  grantee  of  a  tenant  at  will,  258. 
by  a  lessor  against  a  tenant  at  will  for  voluntary  waste,  259. 
by  a  copyhokler  against  his  lord  for  ouster,  269. 
by  lessor  against  heir  of  tenant  at  will,  when,  258. 

TROVER,  Action  of, 

may  be  maintained  by  a  tenant  in  tail  in  remainder  against  a  tenant  for 
"  -  -life,  for  timber  felled,  I.  126,  127.  11.  371. 
TRUSTS, 

origin  of  trusts,  1.411. 

are  in  fact  uses  not  executed  by  stat.  27  Hen.  8.,  ib.  438.  III.  458, 
are  considered  between  cestui  que  trust  and  trustee,  as  the  ownership, 
and  as  legal  estates,  I.  439. 
5^   tliaword  trust  was  originally  synonymous  with  use,  and  they  are  both 
mentioned  in  the  statute,  411,  414.  III.  473. 
description  of  a  trust  estate,  I.  411,  412. 
permanency  of  the  profits,  execution   of  estates,  and  defence  of  the 

title,  are  the  three  great  properties  of  a  trust,  488. 
are  created  in  three  direct  modes  : 

1st,  where  a  use  is  limited  upon  a  use,  ib. 

2d,  on  a  limitation  to  trustees  to  pay  over  the  rents  and  profits  to  a . 
third  person,  413. 
distinction  between  a  limitation  in  a  devise  to  trustees  to  pay  over 
f^^^^        to,  and  a  limitation  to  trustees  to  permit  and  sufifer  a  third  person 
"^  b       ^Q  receive  the  rents  and  profits,  414. 

a  limitation  requiring  a  seisin  in  the  trustees,  417,418.     Excep- 
tion, 419. 
a  limitation  in  trust  for  the  separate  use  of  a  married  woman,  414, 
415. 
-; . :  a  limitation  by  devise  or  deed  in  trust  to  sell  or  to  raise  money,  416. 

a  trust  estate  limited  after  payment  of  debts  vests  immediately,  419. 
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are  created  in  three  direct  modes :  (. 

^tif.'jj"  3d,  a  limitation  of  a  term  for  years  in  trust,  I.  420. 

How  declared  in  Avriting  within  the  statute  of  frauds,  4'20,  421. 

what  written  evidence  will  suffice,  421.  )osm  yJinQiubnjsrt^'  j: 
Trusts  result  or  are  implied,  421,   on  Nffs-^hrn--,  r,.v'i  -•  ?,*  /ni,,;  r 

a  contract  for  the  purchase  of  a  real  estate,  422.  .-riicti 

a  purchase  in  the  name  of  a  stranger,  ib,  423.      -         •     -•-  ^'^ 
tDOi:.:"-ti  purchase  with  trust  money,  ib.  ya  gsob  satnJ  £ 

a  conveyance  to  a  stranger  without  consideration,  4t5i  .f^ilsd 
d'-  voluntary  settlements  and  wills,  426.  M&ia  Jisc 

settlement  for  valuable  consideration,  and  for  benefit  of  a  faniiiy,  ib. 
a  trust  declared  in  part,  ib.     Exception,  427. 

or  which  cannot  take  effect,  426. 
where  no  appointment  is  made,  428. 

a  renewal  of  a  lease,  • 

by  a  trustee,  ib.  ■ 

by  a  person  having  a  particular  estate  only,  429. 
by  a  mortgagee,  II.  105. 
on  fraud  shewn,  429. 
on  surrender  and  renewal  of  copyhold,  ib- 
may  be  rebutted  by  parol  evidence,  423. 
.bi.~--:    are  saved  by  the  statute  of  frauds,  421,  423. 
Trusts  do  not  result  on 

purchase  by  a  father  in  the  name  of  his  child,  for  it  is  an  advance- 
ment; Exceptions,  432,  435.  .  iq  »o  \BLik  im  v^/oii. 
.;  ■■:.:  ot.  in: his  own  name  and  that  of  his  child^  432.'  ■  s-  S93£0  JsriV  S; 
or  purchase  in  the  name  of  a  wife,  435.  iA  lo  aoiiso 
between  a  lessor  and  lessee,  ib.  -'O-j  ios  s-jsJ  -• 
but  it  may  between  an  assignor  and  assignee  of  leasehold,  436. 
Of  copyholds, 

not  subject  to  freebench,  I.  445.  -  bim  aansB  toiw  ni 

nor  to  dower,  ib.  naabor  ^o  Yliops  sb 

a  trustee  to  sell  need  not  be  admitted,  315.  bot  ?J?.JJii'to  fJisiai 
are  devisable  without  surrender,  VI.  40.   .   i.jivsl  9nS  £ 'ioloaft? 
i,:..:-.;  i  entails  of,  barred  by  Avill,  41.  H    -JijJ?  sAi  aiAiiw  ais 

devises  of,  not  within  statute  of  frauds,  ■HfQ.'gnhohuz  lo  ^asnS 
all  trusts  are  executory,  I.  436.  -mfxoT  x^  .b^Tisd  sd  x^m^ 

when  sufficiently  created,  will  fasten  on  the  estate,  4B7;n^^039'J  £^ 
are  equivalent  to  the  legal  ownership,  438.  j^ivs.b  'id  Y-BOi'      * 

trust  estates  are  governed  in  equity  by  rules  of  law  applying' t»  legal 
.\'4i;,v-  estates,  436,  439,  441. 

disseisin  alloAved  on  a  trust  estate  as  well  as  on  a  legal  one,  439. 
: :  .jconfidence  in  the  trustee  is  necessary,  440. 
but  not  privity  of  estate,  ib.,   and  see  364. 

are  alienable  in  writing,  440.  ;  ': 

effect  of  conveyance  by  cestui  que  trust,  ib.  'J*'- 

are  descendible  as  legal  estates,  ib.  III.  384,  396.  ;ii^- 

■     are  devisable,  I.  440.  VI.  24.  m  mn'T 

:'■;  -  •,     by  will  executed  according  to  the  statute  of  fi-auds,  72i>''"rfw 
may  be  entailed  within  the  statute  de  donis,  1.  441. 
entail  of,  can  only  be  barred  by  fine  or  recovery,  ib. 
may  be  limited  for  life,  ib. 
are  subject  to  curtesy,  155,  441,  483. 
except  where  made  for  sole  and  separate  use  of  married  women, 

442.  VI.  157. 
and  this  curtesy  is  not  barred  by  an  outstanding  term,  483. 
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but  not  to  dower,  VI.  174,  443,  or  freebench,  445. 

or  tliough  the  trust  estate  descends  or  comes  to  the  husband  from  another 

person,. 444,  445. 
but  if  fraudulently  made  will  not  bar  dower,  445,  476.   IV.  449. 
a  trust  is  a  good  equitable  jointure,  20 1 . 

forfeitable  under  33  Hen,  8.  c.  20. — for  treason,  367,  445,  446. 
but  not  for  felony,  .446. 
a  trust  does  not  escheat  to  crown  on  death  of  cestui  que  trust  without 

heirs,  but  goes  to  trustee,  447.  III.  458. 
but  escheats  on  the  death  of  a  trustee  without  heirs,  I.  488.    III.  476. 
liable,  under  13  Eliz.  c.  4.  to  crown  debts,  I.  447. 
and  to  all  other  debts,  ib. 
may  be  extended  by  elegit,  II.  63. 
and  taken  in  execution,  I.  447.     Exception,  448. 
are  legal  and  not  equitable  assets,  though  equity  resorted  to  reduce  it 

into  possession,  448. 
merge  in  the  legal  estate  if  both  the  equitable  and  legal  estates  are  co- 
extensive, 449,  456 — 458. 
where  a  legal  estate  in  a  trustee  is  a  bar  in  ejectment  by  cestui  que 

trust,  449,  483. 
or  entitles  trustee  to  bring  ejectment  against  cestui  que  trust,  ib. 
^     where  a  reconveyance  by  trustee  to  cestui  que  trust  will  be  presumed, 
449. 
-i,;,".ai-.e.nQt.-liable  to  incumbrances  of  a  trustee,  487,  488, 
how  far  may  be  prejudiced  by  trustee,  489. 

in  what  cases  a  purchaser  of  a  trust  estate  is  bound  to  see  to  the  appli- 
cation of  his  money,  490.     See  Purchaser. 
Avliere  not  bound,  491. 

when  the. receipt  of  thetmstee  is  not  sufficient,  493. 
notice  of  a  trust  will  make  a  purchaser  a  trustee,  490. 
in  what  sense  said  not  to  be  within  the  statute  of  limitations,  III.  518. 
an  equity  of  redemption  similar  to  a  trust,  II.  113. 
intails  of  trusts  may  be  barred  by  fine,  V.  182. 
effect  of  a  fine  levied  by  a  cestui  que  trust,  183,  184. 
are  within  the  stat.   1 1  Hen.  7.  for  preventing  jointresses  from  levying 

fines,  or  suffering  recoveries,  450. 
may  be  barred  by  recovery,  419. 

a  recovery  of  a  trust  will  not  affect  a  legal  estate,  424. 
may  be  devised,  VI.  24,  72. 
.■;;>:.  devisees  of  trusts  are  within  the  statute  of  frauds,  72. 

where  in  a  devise  words  of  advice  or  desire  will  raise  a  trust  in  equity, 

176. 
by  Avhat  and  when  by  general  words  the  estate  of  a  trustee  will  pass  in 

a  devise,  218—220. 
rule  in  Shelley's  case  applied  to  devises  of  trusts,  310. 
declarations  of  trust.     See  Declarations. 
trusts  of  accimiulation.     See  Accumulation. 
Trust  terms  for  years  in  general : 

where  an  unsatisfied  outstanding  term  for  years  will  bar  an  eject- 
ment, 483,  &c. 
where  a  surrender  by  the  trustees  to  the  beneficial  owner  will  be  pre- 
sumed^ 484 — 486. 
terms  in  gross,  what,  I.  453. 
,r;->,  how  alienated  and  devised,  454. 

are  not  legal  but  equitable  assets,  ib. 

by  Avhat  rules  governed,  and  how  may  be  settled,  ib. 
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Trust  terms  for  years  in  general : 
terms  in  gross,  what : 

when  a  term  is  in  gross,  I.  459,  460,  &.c. 

all  terms  are  at  law  considered  as,  480. 
Terpis  attendant  on  the  inheritance  : 

origin  of,  454. 

distinguished  from  terms  in  gross,  455,  456. 

b}'  what  rules  governed,  455. 

how  become  attendant,  456 — 458. 

Avhen  a  term  is  in  gross  and  not  attendant,  459,  460. 

may  become  terms  in  gross,  462. 

when  merge  in  the  inheritance,  and  when  not,  456 — 458. 

are  part  of  the  inheritance,  and  follow  its  alienation,  descent, 
entail,  and  limitation  over,  462. 

created  by  common  recovery  of  the  inheritance,  463. 

only  pass  by  a  will  executed  so  as  to  pass  real  estates,  ib.  VI.  72. 

are  real  assets  in  the  hands  of  the  heir,  I.  463. 

unless  the  inheritance  is  in  trustees,  and  a  person  having  a  term 
attendant  dies  indebted,  ib. 

are  not  forfeited  for  felony,  463. 

protect  what  purchaser  from  mesne  incumbrances,  ib.  465. 

if  after  purchase  for  valuable  consideration  and  without  notice, 
he  procures  the  satisfied  outstanding  term  to  be  assigned  to  a 
trustee  for  him,  ib.  465,  489. 
except  the  term  is  vested  in  a  trustee  on  an  express  trust,  of 
which  the  purchaser  has  notice,  466. 

Avill  not  protect  purchaser  against  a  crown  debt,  467.  IV.  455,  566. 

will  protect  a  purchaser  from  dower,  if  actually  assigned  to  a  trustee 
for  him,  1, 467,479. — but  not  an  heir  atlaw,  481. — nor  assignees 
of  a  bankrupt,  483. 

will  be  set  aside  in  favour  of  jointresses,  216. — and  tenants  by  the 
curtesy,  155,  483. 

iiow  far  a  declaration  of  trust  of  a  term  is  equivalent  to  an  assign- 
ment, 11.219. 

are  not  a  bar  to  jointure  or  curtesy,  ib.  , 

how  far  a  declaration  of  trust  of  a  term  in  favour  of  an  incum- 
brancer is  equivalent  to  an  assignment,  II.  219. 

will  protect  and  give  priority  to  a  puisne  mortgagee,  205. 

A\here  a  term  attendant  Avill  enable  a  puisne  mortgagee  to  maintain 
an  ejectment,  ib. 

a  lord  by  escheat  entitled  to  a  term  attendant.  III.  475. 

not  barred  by  line,  V.  186. 

Trustees,  their  interest  and  power : 
who  may  be,  I.  436,  437. 
the  king  or  a  corporation  may  be,  437, 

who  cannot  be  by  operation  of  law.     See  Resulting  trusts,  supra, 
who  are  bound  to  execute  a  trust,  437. 
estate  of  trustees,  what,  and  how  different  from  that  of  feoffees  to 

uses,  487,  488, 
cannot  incumber  the  estate,  488. 
duty  of  trustees,  ib, 

1.  to  permit  cestui  que  trust  to  receive  the  profits,  ib. 

2.  to  execute  such  conveyances  as  the  cestui  que  trust  shall  di- 
rect, ib. 

3.  to  defend  the  title  to  the  land  in  any  court,  ib. 
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Trustees,  their  interest  and  poAver  : 
duty  of  trustees, 

forfeit  estate  by  attainder  for 

felony,  but  cestui  que  trust  will  be  relieved  in  equity,  I.  488. 
treason,  ib.    Qu.  whether  cestui  que  trust  has  remedy  against 
the  crown,  ib. 
dying  without  heirs,  the  trust  escheats,  ib. 

Qu.  whether  the  lord  by  escheat  is  bound  to  execute  the  trust, 
ib.  III.  476. 

only  bound  to  re-convey  to  cestui  qiie  trust  where  the  whole   of  the 

trust  belongs  to  him,  I.  488,  489. 
infant  trustees  may  convey,  489.  IV.  18,  19. 

cannot  defeat  a  charge  upon  the  estate,  by  any  voluntary  act,  II.  406. 
no  act  of,  shall  prejudice  the  cestui  que  trust,  I.  489.  V.  1 84,  and 
see  Tit.  xxxv.  c.  14. 

exceptions  for  conveyance,  or  mortgage,  by  trustee  in  possession  to 
purchaser,  without  notice  of  the  trust,  I.  489. 
effect  of  trustee  levying  a  iine,  V.  183. 
power  of  a  trustee  to  sell  for  payment  of  debts,  as  to  the  quantity  of 

land  to  be  sold,  I.  493.     See  Purchaser. 
clause  to  enable  a  trustee  to  sell,  to  give  a  proper  receipt  or  discharge 

for  the  purchase  money,  495. 
have  equal  power  and  interest,  ib. 
must  all  join  in  conveyances  and  receipts,  495. 
are  usually  made  accountable  only  for  Avhat  money  each  actually 

receives,  ib.  496. 
clause  of  indemnity  for  that  purpose,  496. 
can  derive  no  benefit  from  the  trust,  ib. 
but  may  release  or  compound  a  debt  for  its  benefit,  ib. 
bound  to  reimburse  the  cestui  que  trust,  ib. 
trustee  concealing  a  breach  of  trust  by  his  co-trustee  becomes  liable  to 

it,  ib. 
are  but  as  simple  contract  debtors  to  cestui  que  trust,  ib. 
remedy  against,  for  breach  of  trust,  ib.  497. 
have  no  allowance  for  trouble,  497  ;  Exception,  ib. 
"     ■     are  allowed  full  costs  and  expences,  ib.  498. 

seldom  permitted  to  purchase  the  trust  estate,  498 — 500. 
devisee  of  a  lease  in  trust  for  benefit  of  an  infant,  cannot,  after  a 
-  renewal  refused  in  favour  of  the  infant,  take  a  new  lease  for  his 

own  benefit,  428,  429. 
refusing  to  act,  must  release  or  disclaim  by  deed,  501. 
may  be  discharged  by  the  court  of  chancery,  which  will  appoint 

otherS;  or  execute  the  trust,  ib. 
clause  for  appointing  a  new  trustee,  502. 

alienee  of,  with  notice  of  the  trust,  is  liable  to  the  same  trust,  II.  337. 
equity  declares  cognizees  of  fines,  who  have  notice  of  fraud,  trustees 

for  the  defrauded  persons,  V.  183,  265,  267,  268. 
bill  in  eqtiity  avoids  a  fine  levied  of  a  trust  estate,  253,  273. 
distinction  between  the  purchase  of  an  incumbrance  by  a  trustee  and 

by  a  stranger,  II.  221. 
trustees  of  Roman  Catholics  cannot  present  to  livings.  III.  24,  25. 
not  bound  to  enter  into  any  covenants,  except  that  they  have  done  no 

act  to  incumber,  IV.  419. 
a  fine  levied  by  a  trustee  is  void,  as  against  the  cestui  que  trust,  V. 

182.. 
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Trustees,  their  interest  and  power :  r'i-'jinria^, 

a  change  of  trustees  is  not  a  revocation  of  a  devise,  VI.  116. 
by  what  words  the  estate  of  a  trustee  will,  pass  in  a  devise,  218,  219, 

220  '  <-'  .lii  iditd  abdii.i  10  tiXei^c  Oil 

Cestui  que  trust,  interest  and  powers  of^:''*  =fr'r*"<i.  <:>,;,,:    T/^Trii'lPT; 
in  possession,  is  considered  at  law  as  tenant  at  will  to  tnistee,  I.  412. 
-   when  entitled  to  a  conveyance  of  legal  estate  by  trustee,  436, 488, 489. 
if  in  tail,  may  call  for  a  conveyance,   and  then  suffer  a  recovery, 

489,  490,  V.  419. 
feoffment  by  cestui  que  use  to  purchaser  before  fine  levied,  3^2. 
conveyance  of  equitable  estate  by,  I.  440,  454,  488. 
^^ ,.    .   privity  of  estate  between,  and  trustee,  not  necessary,  440',''    '^"^ 
--'^''    is  seised  in  consideration  of  equity,  439.  '>a?, 

-loirs'}    guilty  of  treason,  forfeits  his  estate,  367,  445,  446.  -'  /^ 

guilty  of  felony  does  not,  446. 

levying  a  fine  for  life  does  not  forfeit  his  estate,  441.  V.  229,^230^  J 
•rSx:-   :   but  may  bar  it  by  fine,  183,  184.  .•  ;;uql.-  ^  iiuijiu  .^oi:  zi 

in  case  of  an  advowson,  may  nominate^^H';!*^?^!  trfj  tfto'iirr/  - 
■i':'.        how  far  may  be  prejudiced  by  a  trustee,  ag  by  hfe  attainder,  or 
f  ■  wrongful  conveyance,  &c.,  I.  488 — 490.  V.  267. 

■■;,  :  ;    has  option  of  re-sale,  when  trustee  fairly  purchasesi- tlie  t^mt  estate, 
1.499,500.  "  '.^  ^,  :-  .. 

trustees  must  re-imbursc  him,  496.  i  i'ViifeiifgciJisili 

is  but  as  a  simple  contract  creditor  of  the  tnistee$,A^^/'^T^'^X'Y  ' 
he  cannot  destroy  contingent  remainders,  II.  337.      ,  ;,;,;   ;    ;. ,-, 
how  far  he  may  laar  his  estate  by  fine,  V.  183,  184.     See  supra, 
how  affected  by  a  fine  levied  by  a  stranger,  182.     '  t*  '',  /'.HHG^/iQ 
may  make  a  good  tenant  to  the  praecipe  to  suffer  an  equitable  re- 
covery, 419.  .Uoi  iim^o  i  •  Y^i'->  "^tf  neiaf.'^  -"''  v;»;«-' 
may  suffer  an  equitable  recovery,  without  higKra^eesi^'j<Riiing,:^lb. 

TURBARY,  common  of,  III.  82.        ^^^'H^A'/HVI^Or)  YilATli^'JJO'/ 
TURNIPS  titheable,  49.  s^^S^  ?•«  in9liif)xi£ii  sib 


V. 


.VASSAL.     See  Lord  and  Vassal 
VASSUS,  I.  8. 
•^.VAVASSOURS,  what,  I.  25. 

VENDOR  AND   PURCHASER, 

covenants  for  title.     See  Deed. 

situation  of,  on  entering  into  a  contract  for  buying  a  real  estatte,"  I.  422. 

heir  how  to  complete  purchase  after  death  of  contracting  ancestor,  11.170. 

■  VETCHES,  when  titheable,  III.  46.  vuirjW 

VICARS,  ,,n,V 

how  restrained  from  waste,  I.  136.  ,  v,  icv-t'>o^' 

entitled  to  tithes  by  endowment  or  prescription,  III,  £»3,  54. 

may  be  barred  during  their  own  lives,  by  fine  and  non-claim,  V.  206, 

OQCj 


%.:snm^  f^dH 

;H3HaU0V 

.  /^-a^'J 

■...Js 

,io  fiigho 
9fb  stolsd 

^1     :. 

.'ff  ii9u39i> 

tS9  IjS^I 

.29£  ' 

no 
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VILLENAGE,  ^aTgUiJ'I 

tenure  in,  I.  57.     fiee  Tenuves.  .  n£' ia^t»-Jiu  \:  . 

pure  villenage,  25,  49,  50.  ,.  gj  ggsjgi;^  },. 

t/,:.  villein  socage,  25,  51.  ieiBsedi  Bbim  Jj.r: 
no  seisin  of  lands  held  in,  58,  "    "      '  "         (■,. 

VISCOUNT,  origin  of  this  title^  Mi;.i*^ij.!j>  Jg-^ 
*  tpfBORN  PERSONS,  '    ' ''  '-  ''"''  '^  h^rjbh 
^-^"  may  have  estates  for  life  limited  to '^'flteiiiT^IY/  9f2/;iiid  *  v€.Gted  re- 
■-'"■       mainder  limited  thereon,  373.       ''        "  '  "' 

no  estate  can  he  limited  to  their  issue,  ib. 

UNCEilTAINTY, 

will  make  a  deed  void,  IV.  260. 

what  kind  of  uncertainty  will  make  a  remainder  contingent,  II.  245, 246. 
a  devise  may  be  void  for  uncertainty,  \l.  146,  but  an  uncertain  person 
may  be  a  devisee,  16. 

UNDERLEASE, 

is  not  within  a  condition,  '  that  the  lessee  shall  not  assign  over  his  lease 

without  the  lessor's  permission/  II.  9. 
but  parol  licence,  by  lessor  to   lessee,  to  under-let  part    of  demised 

premises,  does  not  discharge  him  from  proviso  in  lease,  '  that  he 
-:;.;   :     should  not  set,  let,  or  assign  any  part  of  the  premises  without  licence 

in  writing,'  10. 
distinguished  from  assignment  of  term,  IV.  73,  97. 

UNDERTENANTS, 

not  liable  to  the  coYenaaifs  of  their  lessor,  IV.  400. 

:.'■','.  '::.       i'6l  ;£.•?>)  ■  •''  ,.s>"rn  "■.'  .■^icjz'i  ,^in  ■ 

UNDERWOOD,   .S8f  .le^ajsii?  ii V  ''^i^^af  ^^■ 
-s;   .may  be  cut  by  a -tenant  for  life,  I.  130, 121. 

may  be  granted  by  copy  of  court  roll,  277,  278, 
.is  tithfiablBiJIJ.;47^  ;A-;Ouiv.v  j:b-wryi\  sio.;^. 

VOLUNTARY  CONVEYANCES,      ^^  -^' 
are  fraudulent  as  against  purchasers,  T.  216. 
when  fraudulent  under  the  statutes  13  and  27  EHzabeth,  IV.  458,  468. 

VOUCHER.     See  Recovery. 

USES, 

origin  of,  I.  353,  354. 
before  the  statute,  27  Hen.  8.  c.  10. 
defined  by  Plowden  and  Bacon,  360 — -362.  -     ^ 

legal  estate  was  in  feotfees  to  uses,  and  subject  to  theif  incumbrances, 
"362.  •  -     •    . 

pernancy  of  the  profits  by  cestui  que  use,  execution  of  estates  to  cestui 
que  use,  or  his  appointee,  and  defence  of  the  title  of  the  land  by  the 
feoffee  to  uses,  are  the  three  points  of  a  trust  or  usc,^  362.  . 

the  word  "  use  "  originally  synonymous  with  "  trust, '  41 1 . 
SS;^^   T-v\gas  (quoad  the  cestui  que  use)   a  right  in  equity  to  the  profits  of  land, 
QT-£  I'l  Vtiie  legal  seisin  of  Avhich  is  in  aiiother,  354,  362, 
'  manner  in  which  ibey  were  created,  354. 
became  general  in  the  reign  of  Ed\v.  3.  to  avoid  the  statutes  agamst 

mortmain,  ib. 
v.ere  taken  from  the  fidei  commissum  of  the  civil  law,  ib. 
account  of  the  fidei  commission,  ib.     -  -^^  -  ''^•'■'''  ' 
-  cestui  que  use  was  the  hseres  fideicommissarius,  356. 
'^'^'"      the  feoffee  to  uses  was  the  hseres  fiducjarius,  355, 
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jurisdiction  assumed  by  the  chancellors  to  compel  the  execution  of  an 
use,  I.  356,  357. 
inadequate  when  the  uses  were  declared  verbally  only,  357, 
Subpoena, 

writ  of,  invented  to  remedy  this  inconvenience,  ib. 
confirmed,  and  its  abuses  restrained  by  statute,  358,  359. 
lies  against  heirs  of  feoifees,  and  all  who  come  in  in  the  per,  363, 
364. 

r-.  --Nature  of  uses  previous  to  statute  27  Hen.  8.,  360. 

a  use  being  neither  a  jus  in  re  nor  ad  rem,  but  a  fiducia:  viz.  nei- 
ther an  estate  nor  a  demand,  but  a  trust  or  confidence,  is  a  right 
in  conscience  only,  360,  361. 

a  use  differs  from  an  estate  or  possession  potius  secundum  rationem 
fiori  quam  secundum  naturam  rei,  361,  366. 

reason  why  cestui  que  use  had  by  common  law  no  property  in  the 
lands  conveyed  to  his  use,  361. 

a  use  was  collateral  to  the  land,  and  only  annexed  to  a  particular 
estate  of  the  feoifees  therein,  not  to  their  mere  possession,  362,  364. 

lands  cannot  be  charged  with  a  use,  IV.  109. 

estate  of  feoffee  to  uses  Avas  absolute  at  common  law,  I.  361,  362. 

estate  of  cestui  que  use  was  only  at  sufferance,  though  he  was  gene- 
rally in  possession  of  the  lands,  ib. 

chancery  at  first  only  compelled  payment  of  the  rents,  &c.  to  the 
cestui  que  use,  362. 

it  then  ruled  that  he  might  call  on  the  feoffees  to  uses  to  convey  the 
legal  estate  to  himself  or  his  appointee,  and  to  defend  the  title  to 
the  land,  ib. 

Circumstances  necessary  to  the  execution  of  a  use,  even  confidence  in 
the  person  and  privity  of  estate,  363. 
1st.  confidence  in  the  person  :  was  the  trust  reposed  in  the  feoffees 
which  arovse  from  the  notice  given  them  of  the  use,  and  of  the 
persons  intended  to  be  benefitted  by  the  feoffment,  ib. 
notice  of  the  use  was  expressed  or  implied,  ib. 
heirs  or  feoffees  of  feoffees  to  uses  when  compellable  to  execute 
the  use  after  such  notice,  and  when  not,  ib.  364. 
2d.  privity  of  estate 

was  absolutely  necessary  to  the  execution  of  a  use,  and  why, 

364. 
-was  destroyed  by  disseisin  of  the  feoffee  to  uses,  ib. 
or  by  his  death  without  heirs,  committing  a  forfeiture  or  mar- 
rying, ib.  365. 
and  disseisor  could  not  be  compelled  to  execute  the  use,  364. 
III.  464. 
Who  might  be  seised  to  a  use,  and  compellable  in  chancery  to  execute  it, 
all  private  persons  Avho  might  take  lands  by  feoffment,  365. 
feme  coverts  and  infants  though  under  years  of  discretion,  ib. 
not  a  corporate  body,  and  why,  ib. 
nor  the  kiiig  or  queen  regnant,  ib. 

except  to  their  own  use,  ib. 
nor  the  queen  consort,  ib. 
What  might  be  conveyed  to  uses  before  the  statute  : 

nothing  Avhereof  the  use  was  inseparable  from  the  possession,  e.  g. 

annuities^  ways,  commons,  &c.  366. 
corporeal  inheritances  and  incorporeal  hereditaments  in  esse ;  e.  g, 
rents,  advowsons  in  gross,  local  liberties  and  franchises,  ib. 
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.    Rules  by  which  uses  were  governed  were  derived  from  civil  law,  III.  366. 
'   could  not  be  raised  without  a  sufficient  consideration,  ib.,  nor  a  use  on  a 
use,  IV.  122. 
as  to  consideration  on  which  a  use  can  or  cannot  be  raised.     See  Bai'- 
gain  and  Sale,  Covenant  to  stand  seised,  Lease  and  Release,  De- 
clarations of  Uses. 
.  ^ ,  were  not  objects  ol"  tenure,  366. 

and  thus  not  liable  to  reliefs,  wardships,  or  marriages,  ib.  367. 
nor  subject  to  forfeiture  for  treason  or  felony,  367. 
did  not  escheat  to  the  lord  on  death  of  cestui  que  use  without  heirs, 
ib.  111.458,470. 
were  not  extendible  or  assets,  I.  367. 
were  not  subject  to  curtesy  or  dower,  ib. 
r>7?if    which  Vvas  the  origin  of  jointure,  368. 

were  alienable,  though  mere  choses  in  action  at  common  law,  ib, 

by  any  species  of  deed  Avichout  technical  words  of  limitation,  ib.  IV. 

107,  108. 
by  the  cestui  que  use  in  possession  of  the  land  without  concurrence 

of  the  feoffees,  I.  368. 
conveyance  to  a  use  was  only  publication  of  trust,  ib. 
might  be  limited  to  persons  not  parties  to  the  deed  Avhich  raised  the 

use,  ib. 
might  be  limited  to  commence  in  futuro,  369. 

\7ere  revocable  by  grantor,  who  might  thereupon  limit  new  uses  to  other 
persons,  ib. 
■      might  change  from  one  person  to  another  by  matter  subsequent,  ib. 
were  devisable,  though  lands  at  that  time  were  not,  370. 
Avere  descendible  as  legal  estates   at  common  law,  or  by  local  custom, 

ib. 
half  blood  could  not  inherit,  ib. 

In  conveniences  of  uses,  370,  371. 
j-'^:  statutes  made  (before  27  H.  8.)  to  remedy  them,  371,  372, 
Statute  27  H.  8.  c.  10.  of  Uses ; 
recited,  I.  374,  375. 
r;-       object  of,  375,  376. 

uses  then  ceased  to  be  devisable,  376. 

,Circurastances  necessary  to  its  operation  ; 
,vn-sr  '^-^-^^  a  person  seised  to  the  use  of  some  other  person,  376. 
Avho  may  be  seised  to  a  use,  ib. 

not  the  king  or  queen,  an  alien,  or  corporation,  365,  377.  IV. 
•  109. 

of  what  estate  a  person  may  be  seised  to  a  use,  I.  377. 

an  estate  tail,  ik 

an  estate  for  life,  380, 

a  legal  estate  of  freehold,  ib. 

a  remainder,  IV.  109. 
Avhat  may  be  couA'eyed  to  uses, 

corporeal  and  incorporeal  hereditaments,  I.  380,  381. 

tithes  impropriate.  III.  62. 

rents,  309. 

not  copyholds,  I.  381,  429. 
the  person  conveying  to  uses  must  be  seised  at  the  time,  380, 

381. 
the  feoffee  is  supposed  to  have  a  scintilla  juris  in  the  case  of 

contingent  uses,  11.  tit.  xA'i.  c.  6.  s.  49. 
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USES — continued. 

Statute  27  H.  8.  c.  1.0.  of  Uses  ; 

Circumstances  necessary  to  its  operation  : 

Qu.  whether  feoffee  or  cestui  que  utc  has  a  right  to  the  title 
deeds,  IV.  1-28. 
II.  a  cestui  que  use  in  esse,  I.  376,  381. 
who  may  be  one,  381. 
corporation  or  the  king  may,  ib. 
what  estate  he  may  have,  382. 
acquires  an  actual  seisin,  38^. 

Qu.  whether  he  has  a  title  to  the  title  deed?,  IV.  128. 
HI.  a  use  in  esse  in  possession  remainder  or  reversion,  I.  376,  38.5. 
may  be  created  by  declaration,  or  resuh,  or  arise  by  implica- 
catioa,  386. 
In  what  cases  the  statute  operates, 

not  where  the  party  seised  to  tlie  use,  and  the  cestui  que  use,  is  one 

person,  382. 
for  there  no  use  being  limited  separately  from  the  estate,  both  go  to- 
gether, 383. 
thus  habendum  to  tv/o  persons  to  the  use  of  tliem   and  the  heirs  of 

their  bodies  is  an  estate  tail,  382 — 385. 
cases  in  which  the  same  person  may' be  seised  to  a  use,    and  also 
be  cestui  que  use,  385. 
effect  of  the  statute  in  transferring  the  actual  seisin   and  possession  in 
fact  to  the  cestui  que  use,  without  livery  of  seisin,  entrv,  or  attorn- 
ment, 386,  396,  IV.  123. 
clause  for  saving  all  former  estates,  I.  386. 
construction  of  the  statute,  391. 

words  of  limitation  made  necessary  in  conveyances  to  uses,  392. 
right  of  entry  by  operation  of  ihe  statule,  III.  329. 
terms  for  years  vested  in  feoffees  to  uses  are  saved  from  merger,  I,  3S6, 
387. 

Conveyances  derived  from' the  Statute  of  Uses  : 
bargain  and  sale,  395,  396,  IV.  106. 
covenant  to  stand  seised,  I.  395,  396.  IV.  117. 
declaration  of  uses,  I.  395,  396.   IV.  137,  140.     ^{;e  DecluraCions 

of  Uses. 
what  conveyances  are  said  to  operate  with  or  without  transmutation 
of  possession,  I.  397.  IV.  106. 
whether  a  devise  to  uses  is  operated  on  by  the  statute,  I.  397. 

Contingent  uses, 

are  limitations  of  uses  for  life  or  in  tail,  to  arise  in  future  without  a 

preceding  estate  to  snpport  them,  I.  392.  II.  309,  310. 
must  arise  from  the  estate  of  the  feoffees,  324. 
why  only  allowed,  and  how  construed,  315. 
are  transmissible  by  descent  to  heirs,  and  assignable,  392 — 394. 
upon  what  contingency  may  be  limited,  IV.  366. 
trustees    are   not   necessary   to   support  limitations   ^\  J)ich  are  only 

contingent  trusts,  II.  337. 
Springing  uses, 

never  exist  when  an  estate  can  take  effect  as  a  remainder,  II   280, 

310. 
conveyance  of  freehold  to  commence  in  futuro  bad  at  law,  but  good 

in  equity  as  a  springing  use,  312,  arise  out  of  what  seisin,  ib. 
may  be  limited  on  v.hat  contingency,  IV.  366. 
whether  caij  be  limited  in  surrenders  of  copyhold,,  V.  524. 
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USES — continued. 

Shifting  or  secondary  uses, 

are  uses  limited  so  as  to  change  by  matter  ex  post  facto,  V.  312. 
contingency  on  which  they  may  be  limited,  IV.  3t)6. 
Contingent,  springing,  and  shifting  uses, 
destroyed  by, 

devestiri^  the  seisin  of  the  feoffees,  II.  327. 

devise  of  the  land,  328. 
not  destroyed  by 

devise  of  portions  out  of  land,  329. 

lease  for  years,  ib. 

grant  of  rent  charge,  ib. 

fine  levied  of  the  estate,  V.  242. 
Uses  arising  on  the  execution  of  powers, 

and  thus  revoking  former  limitation  of  a  use,  I.  393. 

must  be  such  as  would  have  been  good  in  the  original  deed,  ib.  394. 

IV.  146,  367,  368. 
Resulting  uses, 

what  is  not  disposed  of,  results   or  remains  in  grantor,  399,  403. 

IV.  260. 
unless  the  estate  be  limited  away  during  the  grantor's  life,  401. 
the  use  results  according  to  the  estate  which  the  parties  have  in  the 

land,  and  cannot  be  inconsistent  therewith,  ib. 
where  the  use  declared  is  the  same  as  would  have  resulted,  the  de- 
claration is  void,  402. 
Qu.  if  a  use  results  in  the  case  of  a  lease  and  release,  and  no  decla- 
ration, ib.  IV.  127. 
a  use  cannot  result  to  any  person  but  the  original  owner  of  the  land , 

I.  403. 
nor  can  a  use  result  against  the  intent  of  the  parties,  ib. 
the  intent  of  the  parties  may  be  proved  by  parol  evidence,  404,  423. 
use  results  on  the  passing  of  an  estate  in  fee  simple  only,  405. 
and  not  on  grant  of  estate  tail,  or  for  life  or  years,  ib. 
nor  on  a  grant  by  a  tenant  for  life  or  years,  406. 
nor  on  a  devise,  407. 
what  use  results  to  tenant  in  tail  on  suffering  a  recovery  6r  fine,  407 — 

409. 
when  rebutted  by  parol  evidence,  404,  423. 
resulting  use  will  support  a  remainder  limited  by  way  of  use,    II. 

308. 
deeds  to  lead  uses,  I.  397.  II.  131. 
deeds  to  declare  uses,  I.  397.  II.  131,  137. 
uses  by  implication, 

cannot  be  implied  to  any  one  but  the  original  owner,  I.  403.  IV.  260. 
construction  of  conveyances  to  uses,  272. 

USURY, 

usurious  deeds  are  void,  441. 

a  fine  may  be  avoided  by  averment  of  usury,  V.  264. 
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WAIFS,  111.295. 


WALES,  Court  of  Great  Sessioui  ui", 
fines  may  be  levied  in  it,  V.  101. 
justices  of,  may  take  acknowledgments  of  tines,  113. 
how  fines  levied  there  may  be  reversed,  244. 
recoveries  may  be  sufiored  there,  367. 

WARDSHIP,  I.  31. 

WARRANT  OF  ATTORNEY, 

to  acknowledge  ajudgment,  origin  of,  II,  51. 
to  suffer  a  recovery,  V.  337.     See  Recovery. 

W^ARRANTY  in  a  Deed.     See  Deed. 

is  implied  by  law  in  an  exchange,  IV.  27,  82,  381. 

and  in  a  partition,  83,  84,  382. 

estate  of  freehold  necessary  to  support,  379. 

entail  may  be  barred  by,  I.  102. 

implied  in  an  assignment  of  dower,  182. 

all  fines  have  an  express  warranty  annexed,  V.  73. 

effect  of  a  fine  with,  in  barring  an  estate  tail,  173, 174. 

effect  of  a  collateral  warranty  in  a  fine,  ib. 

bars  no  estate,  unless  devested  out  of  the  real  ones,  233. 

AVARREN,  beasts  and  fowls  of.  III.  285,  290. 

WASTE, 

Statutes  Marlbridge  and  Gloucester  against,  I.  123. 
is  either  voluntary  or  permissive,  1 18,  1 19. 
malicious,  is  termed  equitable  waste,  why,  133. 

Voluntary  waste  : 

felling  or  topping  timber,  or  stubbing  up  young  shoots,  119,  120. 

pulling  down  houses,  121. 

opening  new  pits  or  mines,  ib.  122. 

changing  the  course  of  husbandry,  122,  125,  126. 

destroying  heir  looms,  as  deer,  fish,  &c.  122,  123. 

Permissive  waste : 

in  what  consists,  121—123,  245,  246. 

v,'aste  by  act  of  God  is  excusable,  123. 

in  consequence  of  waste  or  injury  by  act  of  God,  ib. 
Action  for  Avaste,  123. 

what  shall  be  recovered  in,  ib.  124. 

barred  at  lavv  by  a  recovery,  II.  378. 

dies  with  the  person,  379.  I,  125. 

lies  by  the  person  who  has  the  imihediate  reversion  or  remainder  in 
fee  or  in  tail  against, 
a  tenant  for  life,  124. 

who  may  bring  action  of  v.'aste  against  a  tenant  for  life,  ib. 
a  tenant  for  years,  245. 
between  jointtenants  by  another,  II.  446. 
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WASTE— continued. 
Action  tor  waste : 

Lies  by  the  person,  &c. 

between  tenants  in  common,  II.  473. 
not  against  tenant  at  will,  I.  259. 

nor  by  trustees  to  preserve  contingent  remainders,  II.  362,  363. 
and  see  I.  125. 
no  costs  to  plaintiff  in,  124. 

Action  on  the  case  in  the  nature  oi  waste^r  ,-    ;  :  ^^^      .^^^  ^^^.^^ 

preferable  to  action  of  waste,  and  lies  ,by'iw,h^in,  ib,.,jj  ,^^  aaoiJaur 
may  be  brought,  ib.  ;,  '^^  ^^^^^  ^^^^  39^2  wo/i 

costs  recoverable  in,  ib.  ,  |,y.,y-g„g  ^j  ^^^  f^hdwbsr 

Injunction  to  stay  waste,  im'PrT^A-v/ 

how  grantable  in  general,  125.  iilf5U^Af< 

granted  in  favour  of  trustees  to  preserve  contingent;  i^naaindeTS,  ib. 
II.  365. 

and  of  an  infant  in  ventre  sa  mere,  I.  126,  II.  365. 

and  in  case  of  an  intermediate  remainder  for  life,  II.  376. 

pendente  lite,  I.  126. 

before  actually  committed  if  intention  appears,  ib, 
bond  by  tenant  in  tail  not  to  commit  waste,  is  void,  II.  7. 
Clause  without  impeachment  of  waste,  I,  132. 

how  it  affects  a  tenant  for  life,  ib.  133. 

does  not  extend  to  malicious  waste,  ib. 

is  annexed  to  the  privity  of  estate,  135.     See  Estate  for  L\fr. 

how  it  affects  a  tenant  for  years,  248. 
Partial  powers  of  committing  waste,  135. 

Who  may  commit  waste, 
a  tenant  in  tail,  84. 

a  tenant  in  tail  after  possibility,  142,  143. 
a  jointress  to  supply  a  deficiency,  212. 
a  mortgagee  in  possession — in  what  cases,  II.  104. 

Who  are  disabled  from  committing  waste, 

tenants  for  life,  I.  1 19, 120.     See  Estate  for  Life. 

ecclesiastics,  117,  136. 

tenants  by  curtesy,  158. 

and  in  dower,  163. 

a  tenant  at  will,  259,  is  notwithstanding  dispunishable,  ib. 

copyholders,  298,331. 

a  mortgagor  in  possession,' II.  98. 

A  court  of  equity, 

will  restrain  a  tenant  for  life  and  for  years,  in  what  casos,  I.    125 — 
127,  246. 

will  restrain  the  committing  of  malicious  waste,  133. 

will  not  restrain  a  copyholder  from  committing  waste,  299,  331. 

will  restrain  a  mortgagee  from  committing  waste,  in  what  cases,  II. 
104. 

and  will  stay  waste  in  favour  of  an  unborn  child,  365. 

will,  in  the  case  of  an  executory  devise,  prevent  the  tenant  in  posses- 
sion from  committing  waste,  VI.  472. 
donee  in  tail  may  commit,  I.  84. 
a  bond  from  a  donee  in  tail  not  to  commit  waste  held  void,  ib.  II. 

78. 
writ  of,  and  action  for,  when  committed  by  tenants  of  estates  by  sta» 

tute  merchant,  staple,  or  digit,  65. 
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waste  committed  by  one  joint  tenant  will  make  all  liable,  II.  446. 

a  joint  tenant  may  have  an  action  by. writ  of  waste  against  his  compa- 
nion, ib. 

Of  a  manor, 

when  grantable  by  copy  of  court  roll,  I.  275,  276. 

WASTES  AND  BARREN  LANDS,  when  improved  are  not  titheable  for 
seven  years.  III.  57. 

AVATER, 

grant  of,  in  a  deed,  only  passes  a  right  of  fishing,  IV.  285, 
aliter  if  '  acres  of  land  covered  with  water '  or  '  stagnum  '  are  the  words 
used,  ib.  286. 

WAYS, 

are  Incorporeal  hereditaments,  III.  2, 

nature  of  a  right  of  way,  1 00 

private  way,  101. 

could  not  be  conveyed  to  uses  before  stat.  27  H.  8.,  I.  366. 

but  a  right  of  way  in  esse  will  now  pass  by  bargain  and  sale,  IV,  lO'J, 

110. 
A  right  of  way  may  be  claimed  by, 

prescription.  III.  101. 

grant,  ib. 

20  years' enjoyment,  102. 

operation  of  law,  ib. 
A  right  of  way, 

how  may  be  used,  103. 

cannot  be  devested,  105.  V.  237. 

may  be  extinguished  by  unity  of  possession,  ib.  Qu.  v.hether  it  may 
be  revived,  ib.  106. 
■    included  in  a  right  of  wreck,  298. 
who  are  bound  to  repair  a  way,  105. 
cannot  be  barred  by  fine,  237,  238. 

WELSH  MORTGAGES,  II.  83, 141. 
not  liable  to  foreclosure,  233. 

WIDOW, 

continuing  in  possession,  is  considered  as  guardian  in  socage  to  the  lieir, 
I.  59. 

of  a  copyholder,  entitled  to  freebench,  301.     See  Freebench. 

as  to  her  right  of  dower.     See  Dower. 

a  condition  that  she  shall  not  marry  is  good,  II.  26. 

quarantine,  394. 

WIFE  is  a  good  name  of  purchase,  IV.  277.     See  Married  Women. 

WILL.     See  Devise. 

WITNESSES, 

of  a  deed,  not  presumed  to  be  privy  to  its  contents,  II.  200. 
attestation  of  a  will  by  witnesses,  VI.  51.     See  Devise. 
who  may  be  witnesses  to  a  will,  64. 

WOAD  titheable.  III.  44. 

WOMEN, 

attainted,  are  barred  of  dower,  I.  185. 

stolen,  cannot  claim  dower,  169,  185. 

may  hold  certain  offices,  III.  123. 

marriage  is  a  revocation  of  3,;  woman's  will,  VI.  99.     See  Powers. 
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WOOD,  a  great  tithe,  III.  44. 

WOOLtitheable,  III.  51. 

WRECKS,  III.  295,  297.     See  Franchise, 

WRIT, 

of  venire  ad  computandum,  II.  65,  73. 
of  scire  facias  ad  rebabendum  terram,  71. 
of  deceit.     See  Deceit.       , 
of  right  close,  I.  280.   III.  491,  492. 
does  not  lie  for  a  donee,  495,  502. 

original,  of  a  fine,  V.  64.  "^ 

of  dedimus  potestatem,  105.  r 

of  false  judgment,  to  reverse  a  fine,  252.  >See  Fine. 

of  error,  to  reverse  a  fine,  243,  258. 

of  deceit,  to  reverse  a  fine,  250. 

of  deceit,  to  reverse  recovery,  484. 

of  false  judgment  to  reverse  a  recovery,  485. 

of  entry,  to  suffer  a  recovery,  288, 

de  dedimus  potestatem  attornato  faciendo,  337.VSee  Recoverit, 

of  summoneas  ad  warrantizandum,  342. 

of  error  to  reverse  a  recovery,  466. 

of  habere  facias  seisinam,  360. 

WRITING, 

essential  to  a  deed,  IV.  25. 
and  to  a  devise,  VI.  48. 


Y. 

YEARS, 

estate  for.     See  Estate. 

mortgage  for.     See  Mortgage. 

lease  for.     See  Lease. 

bargain  and  sale  for.     See  Bargain  a?id  Sale. 
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and  against  the  Sheriffs  or  their  Officers.  By  ISAAC  ESPINASSE,  of  Gray's  Inn, 
Esq.  Barrister  at  Law.     In  royal  8vo.  price  17*.  boards. 

ALSO,    BY    THE    SAME    AUTHOR, 

A  Digest  of  the  Law  of  Actions  and  Trials  at  Nisi  Prius.  The  Fourth  Edition, 
corrected,  with  considerable  Additions  from  printed  and  manuscript  Cases,  in  2  vols, 
royal  Svo.  price  II.  10*.  boards. 

Reports  of  Cases  argued  and  ruled  at  Nisi  Prius,  in  the  Courts  of  King's  Bench 
and  Common  Pleas,  from  Easter,  1703,  to  Trinity,  1807.  In  6  vols,  royal  8vo.  price 
21.  13*.  6d.  boards. 

uD^r.K5^™9^^  TREATISE  on  the  LAW  of  BAIL  in  CIVIL  and  CRIMINAL 
PROCEEDINGS.  By  CHARLES  PETERSDORFF,  of  the  Inner  Temple,  Esq. 
In  8vo,  price  1/.  1*.  boards. 

1  '^f^J?.  .''^Ft^^^^  °^  ^^^^  '""^"^  learned  Sir  EDMUND  SAUNDERS,  Knt.  late 
tt  r^kj^^rJ'^.^^i^f^L^^t  ^'°J'^  ^''"''*''  °*'  s^^e'^al  PLEADINGS  and  CASES  in 
*^4^^?^^^?^°^^?^^^  ^u^^^^"'  ^"  th^ti°»^  °f  the  reign  of  His  Most  Excellent 
Majesty  King  Charles  the  Second.  Edited,  with  Notes  and  References  to  the  Plead-  ^ 
a"P  ^"f  u^^^'-'  ^^  *H?  late  JOHN  WILLIAMS,  one  of  his  Majesty's  Serjeants  at  Law. 
lAiTrHAS''w?TVr?Li^",^^^'^^^^ON,  of  the  Middle  Temple,  and  EDWARD 
VAUGHAN  WILLIAMS,  of  Liucoln's  ln»;  Esqrs.  Barristers  at  Law.  In  3  vols,  royal 
ovo,  pric€  3^.  13*.  6(1,  boards,  . 


Laiv-  Books  lately  published  by  J.  Bntlerworth  and  Son. 

A  SYSTEM  of  the  SHIPPING  and  NAVIGATION  LAWS  of  GREAT  BRITAIN, 
and  of  the  LAWS  relative  to  MERCHANT  SHIPS  and  SEAMEN,  and  MARI- 
TIME CONTRACTS.  To  which  is  added,  an  Appendix  of  the  New  Navigation 
Laws,  Registry  Acts,  Commercial  Forms,  &c.  The  Second  Edition,  with  consider- 
able Alterations  and  Additions.  By  FRANCIS  LUDLOW  HOLT,  of  the  Middle 
Temple,  Esq.  Barrister  at  Law.     In  royal  6vo.  price  1/.  5*.  boards. 

A  TREATISE  on  ESTATES  and  TENURES,  bv  the  late  Sir  ROBERT  CHAM- 
BERS, Knight,  Chief  Justice  of  Bengal.  Edited  by  Sir  CHARLES  HARCOURT 
CHAMBERS,  Kut.  one  of  the  Judges  of  the  Supreme  Court  of  Judicature  at 
Bombay.     lu  8vo.  price  9*.  6d,  boards. 

A  TREATISE  on  the  LAW  of  LANDLORD  and  TENANT ;  compiled  in  part 
from  the  Notes  of  the  late  Sir  William  David  Evans,  Knt.  Recorder  of  Bombay  ;  with 
an  Appendix  of  Precedents.  By  Sir  CHARLES  HARCOURT  CHAMBERS,  Knt. 
one  of  the  Judges  of  the  Supreme  Court  of  Judicature  at  Bombay.  In  royal  8vo. 
price  1/.  10s.  boards. 

A  TREATISE  on  the  PRINCIPLES  of  PLEADING    in    CIVIL  ACTIONS  ; 

comprising   a  Summary  View    of  the   whole   Proceedings  in  a  Suit  at  Law.     By 
HENRY  JOHN  STEPHEN,  Esq.  Barrister  at  Law.     In  8vo.  I5s.  boards. 

THE  GENERAL  TURNPIKE  ACTS,  3  Geo.  IV.  c.  126  ;  and  4  Geo.  IV.  c.  95 ; 
with  the  Reasons  foT  passing  the  explanatory  Act,  and  for  the  Alterations  introduced 
into  it;  together  with  Notes  and  Observations  on  the  Law  relating  to  the  Subject. — 
By  W.  K.  DEHANY,  of  the  Middle  Temple,  Esq.  Barrister  at  Lavv,  (who  prepared 
the  Bills  for  the  Committee.)    In  duodecimo,  price  6s.  boards. 

A  DIGEST  of  the  NEW  DECISIONS  in  BANKRUPTCY  since  the  Year  1822, 
with  the  Act  of  Parliament  passed  in  the  present  Session  ;  and  an  Explanation  of  the 
difference  between  the  Old  Acts  and  the  New  Act ;  and  Notes  and  Suggestions  rela- 
tive to  the  Improvement  of  the  Bankrupt  Laws.  By  BASIL  MONTAGU,  Esq.  of 
Gray's  Inn,  Barrister  at  Law.     Part  IV.     In  royal  octavo,  price  6s.  sewed. 

ALSO,    BY   THE   SAME    AUTHOR, 

1.  A  Digest  of  the  Bankrupt  Laws,  with  Precedents  and  Orders  of  the  Chan- 
cellors in  Bankruptcy.     In  two  vols,  royal  8vo.  price  21.  12s.  6d.  boards. 

2.  A  Digest  of  the  New  Decisions  in  Bankruptcy,  with  Notes  and  Suggestions 
relative  to  the  improvement  of  the  Bankrupt  L&ws,  in  royal  8vo.  Parts  1.  II.  an4 
J II.  price  18.?.  sewed. 

3.  A  Digest  of  the  Law  of  Partnership;  with  a  Collection  of  the  Cases  decided 
in  the  Courts  of  Law  and  Equity  upon  that  subject.  Second  Edition,  with  con- 
siderable Additions.     In  two  vols,  roval  8vo.  price  U.  lOs.  boards. 

4.  A  Summary  of  the  Law  of  Composition  with  Creditors,  8vo.  price  8«.  boards. 


REPORTS. 

REPORTS  of  CASES  Argued  and  Determined  in  the  HIGH  COURT  of  CHAN- 
CERY, during  the  time  of  Lord  Chancellor  Eldon. 

Hilary  ISlf)  to  Trin.   1815.  By  George  Cooper,  Esq.  ..One  Vol.     Price  16V.     Bds* 
Mieb.    1815  to  Mich.  1817.  By  J.  H.  Merivale,  Esq.  ..ThreeVols.Price -1?.5#.  Bd«. 

r  Two  Vols. ) 
Hilary  1818  to  Mith.  1819.  By  C.  T.  Swanstgn,  Esq.  ^  &  Vol.  3.  }■  rt.3l.7s.6d.  Bds. 

(Pts.I.&II.) 
(The  completion  of  Mr.  Swanston's  Reports  will  shortly  he  pnblished.) 

Trinityl812toMich.  1821.  By  Messrs.  Jacob  &  Walker.  Two  Vols.  Piice2i.  lOs.Bds. 

(The  intermediate  Cases  to  the  commencement  of  tlie  Reports,  by  Mr.Turner,  are  preparing  for  press.) 

Mich.  1822.  By  G.  J.Turner,  Esq Parts  I.  &  II.  Price  12*.  Sewed. 

(These  Reports  will  be  re^iJarlj  contimieJ.) 

IRE^^ND,  during  the  time  $    By  Messrs.  Schoalev  .  7  ^wo A'oh.  Pr.  21.  \2s.  6d.  Bds, 
of  Lord  Redesdale.        l  and  Lefro\.  J  ^  ""  '  . 


Law  Booka  lalehj  'puhllsked  bij  J.  Butlerworth  and  Son. 

REPORT  8— continued. 
Eing'si  JJtndj. 

Mich.  1756  to  Hil.     1772.  By  Sir  J*\mes  Burrow Five  Vols.     Pi  ice  4/.  15.9.  Boards. 

East.    1772  to  Mich.  1774.  By  Capel  Lofft,  Esq One  Vol.      Price  „        , 

Hil       1774  to  Trill.  1778.  By  H.  CowPER,  E.-iq Two  Vols.     Price  1/.  4;?.     Boards. 

Mich.  1778toTnn.  1781.  By  the Rt.  Hon.  S.  Douglas..  .Two  Vols.     Price  2/.  Boards. 

Mich  1785  to  Trin.  1800.  By  Messrs.DuRNFORD&EASX.Eight  Vols.  Price  8/.  18*.  BoanK 
Mich.  1800  to  Mich.  1812.  By  Edw.  Hyde  East,  Esq.  .  .SixteenVols. Price  14/.  Boards. 
Hil       1813  to  Mich.  1816.  By  Messrs.  Maule  &  SELWYN.Five  Vols.     Price  5/.  IBs.  boards. 

(The  Keperts  for  Hilary,  Easter  and  Trinity  Terms  1817,  will  shortly  be  published.) 
Mich.  1817  to  Trin.  1822.  {^^    '/„Ta;d?r™''' j^^'^^  ^'''^-     P>i'=e7a4..6rf Board.. 

Mich.  1822  to  Easterl823.,{J^y  "iTcuEfr™"}  ^"^  ^°'-  '''''''''"  ^'""'^' 
Trin.    1823.  Vol.II.Pts.I.II.&IH.Price  1/.  Sewed. 

(These  Reports  will  be  regularly  continued.) 

Couvtii  of  Common  Pcas5  antJ  ei-fttiiwi'  €!)flmbtr. 

Easten7S8  to  Hilarvl796.  By  H.  Bi.ackstoke,  Esq Two  Vols.     Price  21.  l6s.  BoaVds. 

Easter  1T9G  to  Trin."  lS07.py  'S'pun  rr*'''''  }  ^^^^  ^"'^"  Price  G/.  7..  Boards. 
Mich.  1807  to  Easter  1819.  By  W.  P.  Taunton,  Esq.        Eight  Vols.  Price  9/    10..  Boards. 

(The  Ninth  Volume,  containing  several  important  Cases,  will  shortly  bt  puousntu.; 
Easter  1819  to  Easter  1822.  j^^     ""l^BiJZr"   }t'"-  ^  «''^-  i^nce3U3.v.6rf.Boards. 
Trin.   1822  to  Mich.  1823.  By  P.  Binouam,  Esq.  ^^^i^^.^^^^'  ?;;     ^S!' 

(These  Reports  will  be  regularly  continued.) 

Easter  1793  to  Trinityl807.  By  I   Espinasse,  Esq Six  Vols        ^^e 'i't'^'^  Boards' 

Mich.  1807  to  Hilary  1816.  By  J.  Campbell,  Esq Four  Vols.    Price  3/.  9..     Boards. 

Mich.  1814  to  Mich.  1823.  ByT.STARKiE,  Esq {vo°3  Pt  i}P'-'^^2U6..Crf.Boards. 

Mich  1823  to  East.  1824.ByJ.RYAN&W.MoouY,Esqrs.  Vol.1.  Pt.  1.  Price  5.?.  Sewed. 
"''^    •    *;*  The.se  Reports  are  in  continuation  of  Mr.  Starkie's  Repqrts  and  wi  1  be  P""'^^';^:!^"'*','^^^^,.  ,^ 

Trin.    1815  to  Mich.  1817.  By  F.  L.  Holt,  Esq One  Vol       Price  1  . 7.. 6d.  Boau    . 

Mich.  1818  to  Easter  1819.  By  N.  Gow,  Esq One  Part.    Price  bs.  Sewed. 

(To  be  continued.) 

Court  of  ^)i-ci)fq:utr. 

Hilary  1810  to  Easter  1811.  By  J.  Wightwick,  Esq One  Vol       Price  19*.         Boards. 

Trinitvl817  to  Hilary  1819.  By  E.  R.  Daniell,  Esq Partsl..!^  Il.Price  10..  Sewed. 

■'  (To  be  continued.)  , 

ijigi)  Court  of  ^tJiutralti?,  i 

Cominencimj  witk  the  Judgments  of  the  Right  Honourable  Sir   Williani   Scott, 

(now  Baron  Stowell.) 
MiM.    1708  to  Hilarv  1808.  By  C.Roi!INSon,LL.D.  Advocate.  SixVols.Price  51.  5s.     Boards. 
SerlHOa  to  Hilarvl812.  By  T.Edwari)S,LL.D.  Advocate. OneVol. Price  1/.  2s.     Boards, 
lafterisil  to  Miclu  1817.  By  J.  Douson,  LL.  D.  Advocate.  Price  11.  13..  Boards. 

Prize  Appeal,  June  1809  1    gy  f  Hakman  Acton,  Esq.   ..  OneVol.  Price  lZ.0s.6cZ.  Boards, 
to  July  1811./      ^ I 

(ficclc^ia^ttral  Courts. 

Hilary  1809  to  Easter  1820.  ByJ.PinLLiMORE,LL.D.Advocate.TwoVols.Price2/.7/.6rf.Boards. 
"*-  ^  Vol. III.  Parti.      Price  10*.      bewed^ 

(To  be  continued.)  J 

REPORTS  of  CASES   Argued  and  Determined  in  the  Consistory  Court  of 

London,  containing  the  Judgments  of  the  Right  Honourable  Sir  W.  Scott,  (now>| 

Baron  Stowell)  by  John  Haggard,  LL.D.  Advocate  in  Doctors'  Commons.     ln| 

Two  Vols.  RoyalOctavo.     Price  21.  2s.  in  Boards.  '' 

These  Volumes  contain  a, Series  of  Judgments  on  Marriage  Questions,  and  other 

subjects  connected  with  t,he  Administration  of  Ecclesiastical  Law. 
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